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QaBCIA  «•  CAUiBKDBR 68  12 

Judgment  affirmed:  125  N.  T,  807. 
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Judgment  affirmed :  128  N  T.  242. 
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Judgment  reeeraed :  12»  Ji.  Y.  420. 

PxoPLB  It,  Dickson 57       812 
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Judgment  affirmed:  128  N.  Y.  658. 

Pboplb  «.  Flack 57        83 

Judgment  reversed:  125  N,  Y.  824. 

PbOFLB  «.  GiLLHAN 58        868 

Order  reversed  and  judgment  of  Special  Term  affirmed  :  125  N%  Jl  872, 

PxoPLBv.  Gltnn. 54       882 

Judgment  affirmed:  123  N,  Y.  681. 

Pboplb  0.  MoRAN 54       279 

Order  reversed  and  judgment  affirmed:  123  N,  Y,  254 

Pboplb  «.  Nbw  York,  N.  H.  and  H.  R  R  Co 66       400 

Judgment  affiarmed :  128  N.  Y.  685. 

Pboflb  bz  BEL.  Fellows  «.  Hooan 55       891 

Order  affirmed :  128  N.  Y,  210. 

People  ex  bbl.  RtsssLL  v.  Supbryisors  of  Herxdceb 46       854 

Judgment  reversed:  122  N.  Y.  652. 

People  ex  bel.  Welling  v,  Mbakim 56       626 

Order  affirmed:  128  N.  Y.  660. 

Polhehub  9.  FiTCHBURG  R  R.  Co 50       897 

Judgment  affirmed :  128  N.  Y.  502. 

Po8T«.  West  Shore  R.  R.  Co 50       801 

Judgment  affirmed :  128  N.  Y.  580.^ 

Pbatt  v.  Peckham 44       247 

Judgment  affirmed:  122  N.  Y.  6C9. 

PuBDT  «.  Rome,  W.  AND  O.  R.  R  Co 52       267 

Judgment  affirmed:  125  if.  Y  209. 

ROBEBTS  V,  StUTYESANT  SaFB  DEPOSIT  Co 49        117 

Judgment  reversed :  123  iV.  Y.  57. 

RoBB  9.  Hatch < 55       457 

Judgment  affirmed:  125iy:  F.  437. 

Rotceo.Adams , 61       416 

Judgment  affirmed:  128  if.  Y.  402. 

Sangebv.  Rothschild 50       157 

Judgment  affirmed  :  128  iV:  Y.  577. 

ScHNEiDEB  «.  United  States  Life  Ins.  Co 52       180 

Judgment  reversed:  123  if.  Y,  109. 

SncoNs  9.  Qoldbach 56       204 

Order  affirmed:  128  if.  F.  688. 

Smith  «.  National  Benefit  Society 61       575 

Judgment  affirmed:  123  if.  F.  85. 

BMirHv.  Smith. 61       164 

Judgment  affirmed:  125  N,  F.  224. 

Stamm  9,  Bostwick 40         86 

Judgment  affirmed :  122  If,  F.  48. 
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Btahkabdv.  Hubbbll • 60       460 

Order  affirmed:  123  If.  T.  620. 

BrsBBiNSfF.  Eat 61       680 

Judgment  reversed :  128  If.  7,  81. 

SuTTBB  v.Vandbrtekr 47       860 

Judgment  affirmed:  122  N.  T,  652. 

Taixjott  «.  City  of  Buffalo 67         48 

Judgment  retereed  :  125  N.  T,  280. 

Tbrbel  9.  Wheblbr 49       263 

Judgment  affirmed :  128  N,  F.  76. 

Town  of  Eibkwoodv.  Newburg ' 46       828 

{Newbury  in  Court  of  Appeals.) 
Judgment  affirmed :  15i2  iv.  Y.  571. 

YAimEBBBCK  «.  City  of  Rociiester ! 46         87 

Judgment  affirmed:  122  If.  T,  285. 

Yah  Wagonbbv.  Terfennh^o 46       428 

Judgment  affirmed:  122  If.  T.  222. 

Yoism  «.  Commercial  Mutual  Inb.  Co 66       216 

Order  affirmed :  123  N.  T.  120. 

Wallace  &  Son  «.  Walbh 62       828 

Order  affirmed  and  judgment  absolute  for  defefndanU  on  stipulation  : 

126  If.  T.  &. 

Watkinb  9.  Yrooman 61        175 

(Watkins  v.  Reynolds,  in  Court  of  Appeals.) 
Judgment  reversed:  123  N.  Y.  211. 

Wattb-Camfbbll  Co.  o.  YuBNOLma 61       802 

Judgment  affirmed :  125  N.  Y.\. 

Wheeler  ©.  Oceanic  Steam  Navigation  Co 62         76 

Judgment  reversed :  125  N.  Y.  155. 

WiTTEin3ROCK  «.  Mabins 67       140 

Appeal  dismissed  :  123  If.  Y.  688. 

Woods  «.WiMAN 47       862 

See  122  If.  Y.  446. 

YouKG  «.  Johnson 46       164 

Judgment  affirmed:  128  If.  Y.  226. 

The  attention  of  the  profession  is  called  to  the  fact  that  the  Court  of  Appeals 
in  many  cases  decide  an  appeal  upon  other  grounds  than  those  stated  in  the 
opinion  of  the  court  below. 

The  affirmance  or  reversal  of  the  judgment  of  the  (General  Term  does  not 
necessarily  show  that  the  Court  of  Appeals  concurred  in,  or  dissented  from,  the 
statements  contained  in  the  opinion  of  the  Supreme  Court  —  [Rop. 
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FIFTH    DEPARTMENT 


AT 


GENERAL   TERM, 
^(ittolttt,  1890* 


BARTHOLOMEW    FETES,    Eespondent,    v.    ADELATDE 
YOLMEB,    Appellant,    Impleaded    with    Othbbs. 

Burrogate — power  qfa  turroffote,  thewecesBor  of  one  who  has  admitted  a  toiU  to  pro- 
bate, to  eert^fif  a  copy  of  the  original  wiUandtoeign  the  record  of  probate — variance 
betteeeneueheopifandthereeordof^probcUecf  thewiU, 

Where  a  will  has  been  admitted  to  plrobate  by  a  surrogate,  a  certified  copy  of  the 
original  wUl  on  file  in  that  office,  made  by  a  successor  of  the  surrogate  by  whom 
such  will  was  admitted  to  probate,  as  well  as  the  signature  of  such  successor  to 
the  record  of  the  probate, of  the  will,  are  made  valid  by  chapter  165  of  the 
Laws  of  1890. 

Where  there  is  a  variance  between  the  record  in  the  surrogate's  office  of  a  will 
admitted  to  probate  therein  and  the  record  in  the  office  of  the  county  clerk, 
where  a  certified  copy  of  such  will  has  been  recorded,  the  question  as  to  which 
record  is  correct  may  be  determined  by  a  resort  to  the  attending  circumstances. 

Appeal  by  the  defendant  Adelaide  Yolmer  from  an  interlocutory 
jndgment  of  the  Supreme  Court,  entered  in  the  ofSce  of  the  clerk 
of  Erie  county  on  the  80th  day  of  April,  1890,  with  notice  of  an 
intention  to  bring  up  for  review,  upon  such  appeal,  an  order  made 
at  the  Erie  Special  Term  on  the  2l8t  day  of  April,  1890,  and  entered, 
April  30,    1890,  whereby  the  report  of  a  referee,  made  in  the 
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above-entitled  action,  was  confirmed  and  an  interlocutory  judgment 
was  directed  to  be  entered ;  and  also  an  order,  made  at  the  Erie 
Special  Term  on  the  10th  day  of  February,  1890,  whereby  it  was 
"ordered  that  the  judgment,  entered  on  January  23,  1890,  be,  and 
the  same  is;  hereby  vacated,"  etc. 

Tha  action  was  brought  to  obtain  a  judgment  of  the  court,  first, 
establishing  and  adjudicating  the  respective  rights  of  the  several 
parties  to  the  action,  in  and  to  certain  real  estate  described  in  the 
complaint  therein ;  and,  second,  ordering  and  directing  that  the  said 
property  be  partitioned  among  the  parties  according  to  their 
respective  rights,  and  in  case  a  partition  thereof  could  not  be  made 
that  the  same  be  sold. 

The  ease  was  tried  before  a  referee,  who  made  a  report  as  to 
the  interests  and  rights  in  the  premises  of  the  several  parties  to  the 
action,  by  which  it  appeared,  among  other  things,  that  the  plaintiff 
was  the  owner,  under  and  by  virtue  of  the  will  of  his  father,  Louis 
Fetes,  of  an  equal  undivided  one-sixth  part  of  the  real  estate 
described  in  the  complaint,  and  also  of  an  equal  undivided  one- 
thirty-sixth  part  of  the  same  as  the  heir-at-law  of  Celestine  Fetes. 

The  principal  question  on  this  appeal  related  to  the  discrepancy 
existing  between  the  record  in  the  Erie  county  surrogate's  ofSce,  of 
the  will  of  Louis  Fetes  certified  by  one  Abram  Thorn,  the  successor 
of  Charles  D.  Norton,  the  surrogate  by  whom  such  will  was  admitted 
to  probate,  and  the  record  in  the  Erie  county  clerk's  ofSce  of  a  copy 
of  the  original  will  recorded  in  that  office,  which  copy  was  also 
certified  by  Abram  Thorn  and  contained  the  name  of  Bartholomew 
Fetes  as  a  beneficiary  thereunder,  which  did  not  appear  in  the  record 
of  the  will  in  the  surrogate's  office. 

Eugene  V.  Chamherlain^  for  the  appellant. 

CHlea  E.  Stilwelly  for  the  respondent. 

Maoombeb,  J. : 

On  the  former  appeal  in  this  case  (reported  in  28  N.  T.  St  Bep., 
817,  and  8  N.  Y.  Supp.,  294),  it  was  held  that  a  failure  to  serve 
properly  two  of  the  necessary  parties  for  a  complete  partition  of 
the  premises  described  in  the  complaint  was  fatal  to  the  interlocu- 
tory judgment,  and  such  judgment  was  accordingly  reversed.    Since 
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that  decifiion  the  insuflSciencies  in  the  practice  have,  apparently,  all 
been  supplied  by  proper  appearances  of  absentees  and  otherwise,  so 
that  we  have  before  ns  at  the  present  hearing  only  one  question  of 
moment,  and  that  relates  wholly  to  the  merits  of  the  action. 

The  right  of  the  plaintiff  to  maintain  partition  of  the  premises 
in  question  is  denied  by  the  appellant  upon  the  ground  that  the 
plaintiff,  at  the  time  of  the  beginning  of  the  action,  had  no  title  to 
or  interest  in  these  lands.  All  of  the  parties  claim  under  Louis 
Fetes,  who  died  on  the  24th  day  of  July,  1865,  leaving  a  last  will 
and  testament  disposing  of  both  real  and  personal  property,  whereby 
he  devised  to  his  widow  a  life  interest  in  the  lands  described  in  the 
complaint,  with  the  remainder  over  to  his  children.  The  will  was 
duly  admitted  to  probate  on  the  26th  day  of  December,  1855,  by 
the  surrogate  of  the  county  of  Erie.  The  point  in  controversy  is, 
whether  the  plaintiff  was  named  in  the  will  as  one  of  the  children 
of  the  deceased.  The  will  was  recorded  in  the  surrogate's  ofSce 
some  time  between  December  26,  1865,  and  December  81,  1855, 
when  the  term  of  the  surrogate  expired  by  limitation.  His  suc- 
cessor signed  a  certified  copy  of  the  will  January  8,  1866,  and 
annexed  thereto  a  paper  purporting  to  be  a  certificate  to  the  effect 
that  it  had  been  so  admitted  to  probate  by  his  predecessor,  and  that 
the  same  was  then  on  file  in  the  Surrogate's  Court.  This  instrument 
was  recorded  in  the  Erie  county  clerk's  office  in  the  year  1871,  as  a 
will  of  real  estate.  The  original  will  was  lost,  and  the  question  as 
to  the  contents  thereof  is  to  be  determined  mainly  by  the  copy 
thereof  as  recorded  in  the  surrogate's  office,  and  the  other  copy 
thereof  as  recorded  in  the  county  clerk's  office.  The  copy  set  out 
in  the  books  of  the  surrogate  omits  the  name  of  the  plaintiff  as  one 
of  the  beneficiaries  under  the  will,  while  the  one  recorded  in 
the  county  clerk's  office  contains  his  name,  with  five  others,  all  the 
children  of  the  testator. 

It  is  probable  that  the  surrogate,  being  pressed  for  time,  had  not 
an  opportunity,  before  surrendering  his  office,  to  compare  the  copy 
as  it  now  appears  in  his  book  with  the  original.  This  assumption 
,  finds  corroboration  in  the  fact  that  such  copy  in  the  surrogate's  book 
bore  no  certificate  or  mark  showing  that  it  had  been  compared  with 
the  original  will.  But  the  copy,  as  recorded  in  the  county  clerk's 
office,  bears  upon  its  face  such  evidence,  as  it  has  the  usual  certificate 
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annexed.  The  attestation  nsually  determines  the  question  whether 
the  document  is  the  whole  or  a  part  only  of  the  original.  (  VorU  v. 
Smith,  13  Serg.  &  K.,  334.) 

But  it  is  claimed  that  the  certificate  of  the  surrogate  was  a  nullitj, 
inasmuch  as  the  statute  under  which  the  same  purports  to  have  been 
given  relates  only  to  the  certificates  of  the  successors  in  office  where 
there  has  been  a  vacancy,  and  that  the  appointees  of  the  unexpired 
term  alone  are  authorized  to  complete  the  unfinished  business  of  their 
predecessors  (2  B.  S.,  223^  §  11)>  ^^^^  those  succeeding  by  election 
for  a  full  term  have  not  such  power.  It  would  seem  that  there  waa 
an  omission  on  the  part  of  the  legislature  in  not  making  the  statute 
broad  enough  to  cover  the  right  of  a  successor  by  election  to  com- 
plete the  unfinished  business  of  his  predecessor.  It  is  probable,  as 
the  referee  says,  that  the  legislature  in  enacting  this  provision  had 
in  view  the  simple  act  of  signing  and  certifying  records  and  docu- 
ments presumptively  legal  and  valid.  In  other  words,  such  power 
may  have  been  assumed  to  have  theretofore  existed ;  and  the  object 
of  this  provision  was  simply  to  authorize  the  successor  of  a  surrogate, 
whose  office  had  been  suddenly  terminated  by  death,  incapacity  or 
removal,  to  continue  and  complete  the  business  begun  and  pending 
before  him. 

The  provisions  of  the  statute  contemplated  that  every  public  officer 
should  complete  his  official  business  before  retiring  at  the  end  of  his 
term.  But  it  by  no  means  follows  that  the  surrogate  had  not  the  power 
to  certify  records  which  he  found  in  his  office.  Under  the  Bevised 
Statutes,  as  originally  enacted,  a  surrogate  could  exercise  no  powers 
except  those  which  were  expressly  conferred  upon  him.  (2  E.  S., 
220,  §  1.)  By  chapter  460  of  Laws  of  1837,  however,  these  restric- 
tions were  removed,  at  least  to  some  extent,  and  he  was  empowered 
to  administer  justice  in  all  matters  according  to  the  provisions  of  the 
statutes  of  the  State,  and  there  were  conferred  upon  him  all  the 
powers  which  were  necessary  and  incidental  to  enable  him  to  discharge 
the  duties  of  his  office.  (Bricl^a  Estate,  15  Abb.,  32.)  He  has  the 
power  to  exemplify  under  his  seal  of  office  all  transcripts  of  records, 
papers  or  proceedings  therein,  and  the  same  must  be  received  in  evi- 
dence in  all  courts  with  the  like  eflfect  as  the  exemplifications  of  the 
records,  papers  and  proceedings  of  courts  of  record.  (2  E.  S.,  221 ,  §  6.) 
It  is  quite  probable  that  the  copy  certified  by  the  surrogate,  and 
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which  was  recorded  in  the  county  clerk's  office,  was  taken  from  the 
original  will  as  filed,  and  not  from  a  copy  thereof  as  entered  in 
the  books  of  the  surrogate. 

So  much  only  need  be  said  upon  the  question  of  the  probabilities 
as  to  which  record  was  the  true  one,  irrespective  of  the  admissibility  of 
either  of  them  in  evidence,  whether  as  primary  or  secondary  proof. 
Under  2  Eevised  Statutes  (58,  §§  14  and  15),  this  record  would 
not  be  admitted  as  primary  evidence,  inasmuch  as  it  does  not  con- 
tain "  the  proofs  and  examinations  so  taken."  {Morris  v.  Keyes^ 
1  Hill,  540;  Caw  v.  RdberUon,  5  K  T.,  132;  EiU  v.  Crockford, 
24  id.,  128.)  The  enabling  act,  passed  by  the  legislature  in  1870, 
chapter  74,  provides  as  follows :  "  Section  1.  All  acts  hitherto,  of 
surrogates  and  officers  acting  as  such  in  completing,  by  signing  in 
their  own  names  the  unsigned  and  uncertified  records  of  wills,  and 
of  the  proofs  and  examinations .  taken  in  the  proceedings  of 
probate  thereof,  before  their  predecessors  in  office,  are  hereby 
confirmed  and  declared  to  be  valid  and  in  full  compliance  with  the 
pre-existing  statutory  requirements."  This  power,  however,  it  will 
be  observed,  was  restricted  to  cases  where  the  record  of  the  wills 
contained  the  proofs  and  examinations  as  required  by  the  provisions 
of  the  Eevised  Statutes.  .  {HUl  v.  Crockford,  24  N.  Y.,  1 28.)  What- 
ever the  insufficiencies,  of  the  enabling  act  of  1870  may  be,  no  ques- 
tion can  be  made  of  the  act  of  1890,  chapter  155,  which  confirms 
aU  acts  of  surrogates  in  certifying  the  records  of  their  office,  and  the 
same  clearly  covers  the  record  of  the  will  in  the  case  before  us. 
While  it  is  true  this  act  was  passed  since  this  controversy  arose,  and 
even  since  the  case  was  argued  before  this  court,  yet  such  are  its 
comprehensive  terms  that  it  must  be  deemed  to  apply  to  all  cases 
existing  and  undetermined  in  the  courts.  A  statute  commonly 
speaks  only  for  the  future,  and  where  vested  rights  are  involved  the 
legislature  cannot  affect  the  past  or  the  present,  but  there  are  many 
remedial  statutes  that  mainly  affect  past  transactions,  and  are  enacted 
for  that  purpose.  Statutes  confirming  illegal  or  irregular  procet  d- 
ings  of  various  public  officers  are  of  this  character,  and  can  have  no 
relation  to  other  than  past  transactions.  (1  Kent's  Com.,  455 ; 
Foster  V.  Essex  Bk,^  16  Mass.,  245  ;  Underwood  y.  Lilly,  10  S.  &  R, 
97 ;  People  v.  Supervisor s^  43  N.  Y.,  136 ;  People  ex  rd.  CoUvns  v. 
Spicer,  99  id.,  233.) 
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Under  these  statutes  the  certificate,  added  to  the  record  of  the 
will  in  the  surrogate's  office,  was  confirmed,  as  also  was  his  certificate 
that  the  will  delivered  to  him  by  his  predecessor  as  being  the  original 
will  from  which  the  copy  was  made,  and  upon  the  faith  and  credit 
of  which  he  certified  the  copy.  The  copy  of  the  will  in  the 
book  of  deeds  seems  to  us  to  be  precisely  of  the  same  degree  of  evi* 
dence  as  the  copy  of  it  in  the  record  of  wills,  and  that,  under  these 
enabling  acts,  they  both  became  primary  evidence  of  the  contents 
of  the  will  itself.  No  greater  effect  can  be  given  to  the  one  than  is 
given  to  the  other  of  these  records.     Each  is  a  copy  of  the  same  wilL 

It  is  a  noteworthy  fact  that  there  is  no  evidence  that  there  was 
any  purpose,  on  the  part  of  the  testator,  to  withhold  from  the 
plaintiff  an  equal  share  in  the  residuary  estate  after  the  expiration 
of  the  life  interest  of  the  testator's  wife.  This  fact,  therefore, 
coupled  with  the  other,  namely,  that  in  the  book  of  wills  the  record 
had  not  been  signed,  and  so  probably  not  compared  with  the  original 
will,  and  the  further  fact  that  Bartholomew  Fetes'  name  appears  in 
the  record  as  contained  in  the  book  of  deeds  in  the  clerk's  office, 
presents  a  case  where  the  more  reasonable  inference  is  that  the 
plaintiff  was,  in  fact,  named  in  the  will,  and  that,  consequently,  he 
can  maintain  this  action.  These  irreconcilable  documents  present 
an  instance  of  conflict  of  evidence  only,  and  the  case  must  be  dis- 
posed of  substantially  in  the  same  manner  as  other  cases  where  the 
evidence  is  conflicting.  Where  two  inconsistent  copies  of  the  same 
will,  both  duly  certified,  the  one  from  the  records  of  the  surrogate's 
office  and  the  other  from  the  records  of  the  county  clerk's  office,  are 
in  evidence,  the  original  will  being  lost,  and  both  parties  to  the  con- 
troversy claim  under  the  probate  of  such  lost  will,  the  court  or 
tribunal  passing  upon  the  facts  may  resort  to  the  attending  circum- 
stances, and  if  there  is  no  other  evidence,  determine  which  record 
is  the  true  one.  Under  this  rule  there  is  a  clear  preponderance  of 
the  evidence  in  favor  of  the  plaintiff. 

It  follows,  therefore,  that  the  interlocutory  judgment  appealed 
from  should  be  affirmed,  with  costs  to  the  respondent. 

DwiGHT,  P.  J.,  and  Coelett,  J.,  concurred. 

Interlocutory  judgment  appealed  from  affirmed,  with  costs  to  the 
respondent,  payable  out  of  the  fund. 
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HERMAN  BEECKEL,  as  Administbatob,  etc.,  of  LEOPOLD 
HAFFENNEGGER,  Deceased,  Plaintiff,  v.  THE  IMPE- 
RIAL COUNCIL  OF  THE  ORDER  OF  UNITED 
FRIENDS,    Defendant. 

BdirffuTkd  of  a  mutual  ben^  association — tohen  it  goes  to  the  heirs-a;t4awfrsefrom 

the  claims  of  creditors  of  the  deceased  member, 

A  oertiflcate,  issued  by  a  society  known  as  the  Imperial  Council  of  the  Order  of 
United  Friends,  provided  that  the  party  named  therein  was  "entitled  to  all  thi^ 
rights  and  privileges  of  such  membersliip,  and  a  benefit  of  not  exceeding  one 
thousand  dollars  from  the  relief  fund,  which  sum  shall,  at  death,  be  paid 

to subject  to  will subject  to  the  laws,  rules  and  regulations 

of  the  order/' 

The  articles  of  incorporation  of  the  council  provided  for  the  establishment  of 
'*  a  relief  fund  from  which  a  member  of  this  association,  who  has  complied  with 
all  its  laws,  rules  and  regulations,  or  a  person  or  persons  by  such  member  law* 
fully  designated,  or  the  legal  heir  or  heirs  of  such  member,  may  receive  a  benefit 
in  a  sum  not  exceeding  three  thousand  dollars;  '  and  further  provided,  "Eadi 
applicant  shall  enter,  upon  his  application,  the  name  or  names  of  the  person 
or  persons  to  whom  he  or  she  desires  the  benefit  to  be  paid  in  case  of  death; " 
and,  further,  that  in  case  of  the  death  of  all  the  beneficiaries  selected  by 
the  member  before  the  decease  of  such  member,  and  no  other  disposition  being 
made  thereof,  "  the  benefits  shall  be  paid  to  the  next  of  kin  of  the  deceased 
member  dependent  upon  him  or  her,  and  if  no  person  or  persons  shall  be 
entitled  to  receive  such  benefits  by  the  laws  of  the  order  it  shall  revert  to  the 
relief  fund." 

Hdd,  that  a  creditor  of  the  deceased  member,  who  had  taken  out  letters  of  admin- 
istration  upon  his  estate,  could  not  maintain  an  action  against  the  Imperial 
Council  for  the  recovery  of  the  money  i>ayable  under  such  certificate. 

That,  in  default  of  a  designation,  either  in  his  lifetime  or  by  will,  by  the  deceased 
member,  the  amount  payable  under  such  certificate  went  to  his  heirs-at-law. 

ExoEPTiONS  ordered  to  be  heard  in  the  first  instance  at  the  General 
Term,  and  jadgment  to  be  in  the  meantime  suspended,  after  a  trial 
had  at  the  Monroe  Cotinty  Circnit,  before  the  court  and  a  jury,  at 
which  a  verdict  was  rendered  in  favor  of  the  plaintiff  against  the 
defendant  by  direction  of  the  court  for  the  sum  of  $1,082. 

The  action  was  brought  by  a  creditor  of  a  deceased  member  of 
the  Imperial  Council  of.  the  Order  of  United  Friends,  who,  as  such 
creditor,  had  applied  for  and  obtained  letters  of  administration  upon 
the  estate  of  such  deceased  member  to  recover  the  amount  payable 
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to  his  intestate  from  the  Imperial  Council  of  the  Order  of  United 
Friends  by  reason  of  the  membership  therein  of  such  intestate. 

W.  A.  Sutherland^  for  the  plaintiflE. 

Alfred  SteUer,  for  the  defendant. 

Macombeb,  J. : 

The  defendant  is  organized  under  the  act  of  the  legislature 
passed  May  12, 1875  (chap.  267),  entitled  "An  act  for  the  incor- 
poration of  societies  or  clubs  for  certain  lawful  purposes,"  commonly 
known  as  the  club  act.  It  has  the  right  to  issue  certificates  of  life 
insurance  to  its  members  under  certain  conditions. 

Upon  the  .1st  day  of  February,  1887,  it  issued  a  certificate  to  the 
plaintiJFs  intestate,  Leopold  Haffennegger,  in  which  it  agreed  to 
pay,  on  his  death,  the  sum  of  $1,000.  No  beneficiary  was  mentioned 
in  the  certificate  other  than  the  insured,  but  there  was  a  provision  that 
this  amount  should  be  paid  "  subject  to  will,"  meaning,  obviously, 
that  the  member  could  bequeath  the  demand  to  any  person.  The 
certificate  is  as  follows : 

"  This  certificate  issued  by  the  authority  of  the  Imperial  Council 
of  the  Order  of  United  Friends,  duly  incorporated  under  the  Laws  of 
the  State  of  New  York,  witnesseth,  that  Leopold  Haffennegger,  a 
member  of  Hercules  Council,  No.  2^1,  located  at  Rochester,  in  the 
State  of  New  York,  is  a  beneficiary  member  of  the  Order  of  United 
Friends,  and  entitled  to  all  the  rights  and  privileges  of  such  member- 
ship and  a  benefit  of  not  exceeding  one  thousand  dollars  from  the 

relief  fund,  which  sum  shall,  at  death,  be  paid  to subject  to 

will  .......  .subject  to  the  laws,  rules  and  regulations  of  the  order." 

Section  3  of  the  articles  of  incorporation  of  the  defendant  is  as 
follows :  "  Third.  The  principal  objects  of  this  association  shall  be : 
To  unite  and  combine  the  efforts  of  all  its  members ;  to  improve  the 
condition  of  its  membership,  morally,  socially  and  materially,  by 
timely  counsel  and  instructive  lessons ;  to  encourage  each  other  in 
business  and  give  assistance  in  obtaining  employment  \  to  promote 
benevolence  and  charity  by  establishing  a  Relief  Fund,  from  which 
a  member  of  this  association  who  has  complied  with  all  its  laws, 
rules  and  regulations,  or  a  person  or  persons  by  such  member  law, 
fully  designated,  or  the  legal  heir  or  heirs  of  such  member  may 
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teceive  a  benefit  in  a  sam  not  exceeding  three  thousand  dollars 
($3,000.00),  which  shall  be  paid  when  a  member,  by  reason  of 
disease  or  accident  shall  become  permanently  disabled  from  follow- 
ing his  or  her  nsaal  or  some  other  occupation,  or  upon  a  satisfactory 
evidence  of  the  death  of  such  member,  and  when  all  the  conditions 
regulating  such  payment  have  been  complied  with." 

Section  2  of  law  three  of  its  constitution  and  by  laws  is  as  follows : 
'^  Each  applicant  shall  enter  upen  his  application  the  name  or  names 
of  the  person  or  persons  to  whom  he  or  she  desires  the  benefit  to  be 
paid  in  case  of  death ;  subject,  howevei',  to  such  future  disposal  of 
the  benefits  as  a  member  may  thereafter  direct  upon  returning  to 
the  Imperial  Recorder  the  original  certificate  for  record  of  change." 

Section  5  of  that  law  provided  a  payment  to  the  surviving  bene- 
ficiary in  case  more  than  one  were  designated. 

Section  6  provides,  that  in  case  all  the  beneficiaries  selected  by 
the  member  should  die  before  the  decease  of  such  member  and 
no  other  disposition  be  made  thereof,  '^  the  benefits  shall  be  paid  to 
the  next  of  kin  of  the  deceased  member  dependent  upon  him  or  her ; 
and  if  no  person  or  persons  shall  be  entitled  to  receive  such  benefits 
by  the  laws  of  the  Order,  it  shall  revert  to  the  Relief  Fund."  - 

The  plaintiff  is  a  creditor  of  Leopold  Haffennegger,  but  is  in  no 
way  related  to  the  deceased,  and  he  was  not  designated  as  a  beneficiary 
in  this  certificate  or  policy.  As  such  creditor  he  procured  himself 
to  be  appointed  administrator  of  the  estate  of  Haffennegger,  and  he 
brings  this  action  to  recover  the  thousand  dollars  secured  by  such 
certificate.  Haffennegger,  who  died  intestate  on  the  17th  day  of 
April,  1887,  left  him  surviving  a  wife  and  three  children.  At  the 
trial  thei  defendant  moved  to  dismiss  the  complaint  upon  the  ground 
that  the  plaintiff  had  no  standing  under  the  certificate  and  the  con- 
stitution and  laws  of  the  society,  which  motion  was  denied.  At  the 
close  of  the  case  also,  after  showing  that  the  children  of  the  deceased 
had  brought  an  action  upon  the  same  certificate  against  this  com- 
pany, the  motion  was  renewed  and  again  denied,  and  a  verdict  was 
ordered  by  the  court  for  the  plaintiff  in  the  amount  claimed. 

We  think  that  this  action  cannot  be  maintained.  The  plaintiff 
has  no  right  or  title  to  the  money  to  be  procured  upon  this  certifi- 
cate. He  is  a  creditor  only  of  the  deceased,  and  not  a  relative. 
Hun— Vol.  LVIII        2 
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Under  the  proviaions  of  the  laws  and  regulations,  already  quoted,  it 
is  clear  that  it  is  no  part  of  the  business  enterprise  of  the  defendant 
to  provide  a  fund  for  the  payment  of  debts.  Its  regulations  are  so 
specific  and  clear  upon  this  subject  as  hardly  to  require  extended 
discussion.  The  assured  had  the  right  to  designate  absolutely  the 
beneficiary  who  should  receive  the  full  benefit  of  the  insurance  after 
his  death ;  but  this  was  subject  to  the  right  of  a  further  disposition 
thereof  by  will.  In  case,  however,  of  a  failure  to  make  a  designa- 
tioii  either  in  his  lifetime  or  by  will,  the  moneys  were  to  be  paid  to 
his  heirs-at-law,  and,  if  they  were  not  all  similarly  situated,  to  those 
only  in  need  of  assistance.  Furthermore,  in  case  of  a  total  failure 
or  extinction  of  beneficiaries  named^  or  next  of  kin  dependent  upon 
the  assured,  the  fund  did  not  revert  to  the  company,  but  went  into 
a  general  fund,  known  as  the  "  Kelief  Fund,"  for  the  benefit  of  the 
insured  of  this  class.  Haffennegger  left  heirs-at4aw ;  and,  for  aught 
that  appears,  they  have  among  themselves  equal  claims  upon  the 
fund.  Under  the  laws  governing  the  defendant  these  persons  were 
entitled  to  the  insurance  moneys. 

This  conclusion  is  in  accordance  with  the  case  of  Hdlenherg  v. 
District  J^o.  1  of  I.  O.  of  £.  B.  (94  N.  Y.,  580).  In  that  case  by 
the  by-laws  of  the  company  it  was  provided  that  upon  the  death 
of  a  member  the  sum  of  $1,000,  collected  by  contribution  from  all 
the  lodges  in  the  district,  should  be  paid  to  the  wife  of  the  deceased, 
if  living,  and  if  dead  to  his  children,  and  if  there  were  none,  then  to 
such  person  as  he  may  hive  designated  prior  to  his  death.  The 
testator,  having  neither  wife  nor  children,  designated  his  mother  as 
the  beneficiary.  -His  designation  described  the  payments  directed 
as  "  the  one  thousand  dollars  my  heirs  are  to  receive."  His  mother 
died  before  the  insured  and  no  other  designation  was  made.  It  was 
held,  in  an  action  to  recover  that  sum,  that  tlie  testator  had  no 
interest  in  the  fund  which  could  descend,  or  upon  which  a  will  could 
operate ;  but  simply  a  power  of  appointment,  which,  if  not  exercised 
prior  to  his  death  in  the  manner  specified,  became  inoperative ;  and 
that  as  the  beneficiary  named  died  before  him,  and  no  other  designation 
was  made  as  prescribed,  the  defendant  was  not  bound  to  pay  to  any 
one.  In  that  case  the  endowment  reverted  to  the  Order  under  the 
peculiar  provision  of  the  charter ;  but  in  the  case  now  before  us  there 
is  no  such  reversion,  but  a  retention  of  the  same  for  general  relief. 
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The  case  of  Bishop  v.  Gro/nd  Lodge^  etc.  (112  N.  T.,  627),  is 
pressed  apon  our  attention  as  holding  the  contrary;  but  that 
decision  is  entirely  consistent,  in  our  judgment,  with  the  principles 
above  mentioned.  At  the  trial  thereof  no  question  was  made  but, 
that  if  anyvperson  could  recover  Mrs.  Bishop,  as  administratrix, 
might  do  so,  inasmuch  as  she  was  the  actual  beneficiary  under  the 
certificate.  But  the  feature  distinguishing  the  Bishop  case  from 
the  one  at  bar  is,  that  by  the  terms  of  the  agreement  in  that  case 
the  endowment  was  payable  to  the  families,  heirs  or  legal  repre- 
sentatives of  the  deceased  members.  In  the  case  before  us  there  is 
no  provision  for  the  payment  in  any  possible  event  to  the  legal 
representatives  of  the  deceased.  The  deceased  had  no  vested  inter- 
est in  the  fund  itself  which  can  be  made  available  to  his  personal 
representatives  after  his  death. 

Exceptions  allpwed  and  verdict  set  aside,  with  costs  to  be  paid  by 
the  plaintiff  personally ;  and  inasmuch  as,  if  these  views  are  correct, 
a  new  trial  will  be  unavailing  to  the  plaintiff,  the  complaint  should 
be  dismissed. 

DwioHT,  P.  J.,  and  Coblbtt,  J.,  concurred. 

Exceptions  allowed  and  verdict  set  aside^  with  costs  to  be  paid  by 
the  plaiBtifE  perBonaUy,  and  the  complaint  diBmiased. 


ELARBY  D.  CRAM  and  Othbbs,  by  Gttasdian,  Rbsfondents,  v. 
THE  EQUITABLE  ACCIDENT  ASSOCIATION  OF 
BINGHAMTON,  N.  Y.,  AppKLLAirr. 

Mutual  accident  association — recowry  under  a  certificate  thereof — neceetity  of 
evidence  as  to  the  amount  which  an  aeeeeement  toould  produce — effect  of  mierepre- 
eenUetione  in  the  appliecUion. 

A  certiflcate  of  membership  in  an  accident  association  provided  that  the  association 
would  pay  to  the  heirs  of  the  assured  ' '  the  principal  simi,  not  exceeding  four 
thousand  doUars,  realized '  upon  an  assessment,  in  accordance  with  the  provi- 
sions of  section  one  of  article  six  of  its  by-laws  as  printed  on  the  back  of  this 
certificate." 

In  an  action  brought  to  recover  upon  this  certiflcate  it  appeared  that  the  assured 
had  died,  and  that  the  plaintiffs  had  demanded. of  the  association  that  an 
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ment  be  made  for  the  purpose  of  paying  the  loss  resulting  from  the  death  of  the 
assured,  but  that  the  defendant  refused  to  make  such  assessment.  There  was 
no  allegation  in  the  complaint,  nor  evidence  given  on  the  trial,  as  to  what 
amount  would  have  been  realized  from  such  an  assessment,  if  one  haid  been  made. 

The  court  instructed  the  jury  that  if  they  found  in  favor  of  the  plaintiffs  they 
should  find  for  the  full  amount  of  |4,000. 

Held,  in  the  absence  of  evidence  showing  what  amount  would  have  resulted  from 
the  making  of  an  assessment,  in  accordance  with  the  by-laws  of  the  association, 
that  such  instruction  to  the  jury  was  error. 

The  application  for  the  insurance  was,  by  the  terms  of  the  certificate,  subject  to 
the  condition  "that  all  the  statements  and  representations  contained  in  the  Appli- 
cation for  this  Certificate  are  warranted  to  be  correct  and  true  in  all  respects^ 
and  if  this  Certificate  ♦  *  ♦  has  been  ♦  *  ♦  obtained  through  misre- 
presentation   *    *    *    then  the  same  shall  be  absolutely  null  and  void." 

This  application  for  the  certificate  required  an  answer  to  the  following  question 
"  4th.  Occupation?  If  more  than  one,  name  them  all?  "  Which  was  answered, 
**  Oil  producer; "  and  also  to  the  following  question:  ''  State  the  duties  required 
of  you  under  that  occupation. "  Which  was  answered :  *  *  Supervising  only. "  The 
undisputed  evidence  was  to  the  effect  that  the  insured  had  a  small  lease  of  oil 
lands,  upon  which  he  had  two  or  more  wells,  which  he  managed  and  operated 
himself,  doing  every  part  of  the  work  alonfi,  which  could  be  done  by  one  man; 
that  he  attended  his  own  boilers,  ran  his  own  engine,  pumped  his  own  wells, 
"pulled"  his  wells  and  made  his  own  repairs  without  assistance,  except  upon 
extraordinary  occasions. 

Sleld,  that  the  representation  made  by  the  assured  was  incorrect,  and  that  the 
certificate  was,  for  that  reason,  void. 

Exceptions  ordered  to  be  heard  in  the  first  instance  at  the 
General  Term,  the  entry  of  judgment  upon  the  verdict  in  favor  of 
the  plaintijBE  to  be  in  the  meantime  suspended. 

The  trial  was  had  at  the  Cattaraugus  County  Circuit  on  the  4th  day 
of  September,  1889,  before  the  court  and  a  jury,  at  which  a  verdict 
was  rendered  in  favor  of  the  plaintiffs  in  the  sum  of  $4,000,  with 
interest  from  December  10,  1887. 

The  action  was  brought  for  the  purpose  of  recovering  the  amount 
claimed  to  be  due  from  the  defendant  upon  a  certificate  of  member- 
ship issued  by  the  defendant  to  one  Harry  D.  Cram,  since  deceased, 
by  the  terms  of  which,  in  the  event  of  the  death  of  said  Harry  D. 
Cram,  occasioned  in  a  manner  specified  in  the  certificate,  the 
defendant  undertook  to  pay  to  his  heirs  "  the  principal  sum,  not 
exceeding  four  thousand  dollars,  realized  upon  an  assessment,  in 
accordance  with  the  provisions  of  section  one  of  article  six  of  its 
by-laws  as  printed  on  the  back  of  this  certificate." 
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2>.  Mv/rrayy  ior  the  motion. 
J.  R.  dh  M.  B.  JeweUy  opposed. 

DwiGHT,  P.  J. : 

The  action  was  on  a  certificate  of  membership  of  the  defendant 
association,  issued  to  one  Harry  D.  Oram,  since  deceased,  by  which, 
in  the  event  of  the  death  of  the  member,  occasioned  in  a  manner 
specified,  the  defendant  undertook  to  pay  to  his  heirs  "  the  principal 
sum,  not  exceeding  $4,000,  realized  upon  an  assessment,  in  accord- 
ance with  the  provisions  of  section  1  of  article  6  of  its  by-laws 
as  printed  on  the  back  of  this  certificate ;  ^'  and  the  section  referred 
to  prescribed  the  time  and  mode  of  making  such  assessment.  The 
death  of  the  member  occasioned  in  the  manner  specified ;  the  service 
of  notice  of  the  death,  as  required,  and  of  due  proofs  of  loss, 
were  alleged  and  proved  and  were  not  disputed.  The  plaintiffs 
also  alleged  and  proved  that,  after  the  expiration  of  the  time  pre- 
scribed by  the  by-laws,  the  plaintiff  duly  demanded  of  the  defendant 
that  an  assessment  be  made  for  the  purpose  of  paying  the  loss,  but 
that  the  defendant  refused  to  make  such  assessment.  There  was  no 
allegation  in  the  complaint  nor  evidence  on  the  trial  of  what  amount, 
if  any,  would  or  might  have  been  realized  from  such  an  assessment 
if  one  had  been  made. 

At  the  close  of  the  plaintiffs'  case  the  defendant  moved  for  a 
nonsuit  on  the  ground  of  the  lack  of  evidence  of  the  character  last 
mentioned,  and  that  motion  was  renewed  and  a  motion  made  for 
the  direction  of  a  verdict  for  the  defendant  at  the  close  of  the  evi- 
dence, on  the  same  ground,  all  of  which  motions  were  denied  and 
the  defendant  excepted.  These  rulings  of  the  court  were  undoubt- 
edly correct,  and  the  several  exceptions  of  the  defendant  thereto 
unavailing,  because  upon  the  undisputed  evidence  (the  validity  of  the 
certificate  being,  for  this  purpose,  conceded)  the  defendant  had  been 
guilty  of  a  breach  of  its  contract  to  make  an  assessment,  and  the 
plaintiffs  were  entitled  to  recover  at  least  nominal  damages. 

But  the  court  having  submitted  to  the  jury  to  find  upon  another 
question  of  fact,  which  will  be  noticed  later,  instructed  them  that  if 
they  found  in  favor  of  the  plaintiffs,  they  should  find  for  the  full 
amount  of  $4,000.     To  this  instruction  the  defendant  excepted,  and 
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tlie  exception  was  doubtless  well  taken  and  must  entitle  the  defend- 
ant to  a  new  trial.  Whatever  the  evidence,  short  of  proof  of  an 
amount  actuaUj  realized  on  an  assessment,  the  question  of  the 
measure  of  damages  must  have  been  a  question  for  the  jury. 
{CPBrim  v.  The  Home  Benefit  Society,  117  K  T.,  310.)  In  the 
case  cited  the  court  say :  ^^  The  plaintiff  was,  therefore,  entitled  to 
recover  something,  and  what  was  the  measure  of  his  damages  ? 
Just  what  he  lost  by  the  defendant's  breach  of  its  contract.  He  was 
entitled  to  have  an  assessment  made  and  collected,  and  the  proceeds 
thereof  paid  to  him.  What  was  the  contract  worth  to  him,  and 
what  would  the  assessment  have  produced  for  him,  t  It  was  incum- 
bent upon  the  plaintiff  to  give  evidence  which  would  enable  the  jury 
to  answer  these  questions."  In  that  case  the  evidence,  which  was 
held  sufficient  for  the  purpose,  is  not  disclosed  in  the  case  as  reported, 
but,  by  reference  to  the  record,  we  find  that  it  consisted  of  the  last 
previous  annual  report  of  the  defendant  to  the  insurance  department, 
showing,  among  other  things,  the  number  of  certificates  outstanding 
in  each  class  and,  consequently,  the  number  of  persons  liable  to 
assessment  for  a  given  amount,  to  pay  the  plaintiffis'  claim. 

In  this  case,  on  the  other  hand,  there  was,  as  we  have  said,  no 
evidence  showing  or  tending  to  show  how  much  an  assessment, 
made  in  accordance  with  the  by-laws  of  the  defendant,  would  have 
produced  for  the  benefit  of  the  plaintiffs,  and,  therefore,  no  evidence 
upon  which  the  jury  could  have  based  a  verdict  in  their  favor  for 
more  than  nominal  damages.  {(ySrien  v.  Home  Benefit  Society y 
supra  /  Martin  v.  EquitcMe  Accident  Assn,,  29  N.  T.  St.  Bep.,  421, 
and  the  cases  there  cited.) 

The  other  question  in  the  case,  already  referred  to,  arises  upon  a 
statement  in  the  application  in  writing  for  membership,  made  by  the 
deceased.  The  undertaking  of  the  defendant,  contained  in  the  cer- 
tificate, was,  by  its  terms,  subject  to  several  provisions  and  condi- 
tions, among  which  was  ^^  the  express  agreement  that  allthe  statements 
and  representations  contained  in  the  Application  for  this  certificate 
are  warranted  to  be  correct  and  true  in  all  respects ;  and  if  this  cer- 
tificate *  *  *  has  been  *  *  *  obtained  through  misrepre- 
sentation *  «  *  then  the  same  shall  be  absolutely  null  and 
void.*'  The  application  was  in  evidence ;  it  contained,  among  other 
questions  to  which  full  and  explicit  answers  were  required  to  be 
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given,  the  following :  "  4.  Occupation  ?  If  more  thaii  one,  name 
them  all."  Which  was  answered :  "  Oil  producer."  Also  the  ques- 
tion: "State  the  duties  required  of  you  under  that  occupation." 
Which  was  answered:  "Supervising  only."  The  answer  of  the 
defendant  averred  that  this  statement  or  representation  was  untrue, 
and  that  the  breach  of  the  warranty  in  this  respect  rendered  the  cer- 
tificate null  and  void. 

The  undisputed  evidence  on  this  branch  of  the  case  was  to  the 
effect  that  the  insured  had  a  small  lease  of  oil  lands  upon  which  he 
had  two  or  more  wells  which  he  managed  and  operated  himself, 
doing  every  part  of  the  work  alone  which  could  be  done  by  one 
man.  That  he  tended  his  own  boilers,  ran  his  own  engine,  pumped 
his  own  wells,  "  pulled  "  his  wells  and  made  his  own  repairs,  without 
assistance,  except  upon  extraordinary  occasions.  Some  testimony 
was  given,  first  on  the  part  of  the  plaintifb,  under  the  defendant's 
objection,  and  afterwards  on  the.  part  of  the  defendant,  for  the 
purpose  of  showing  what  was  meant  or  understood  in  the  oil 
country,  by  the  terms  "supervisor"  or  "supervising"  of  oil  wells 
or  territory.  It  may  well  be  questioned  whether  expert  testimony 
was  admissible  to  explain  the  meaning  of  terms  of  such  common 
use  and  plain  significance  as  those  in  question.  But  being  admitted, 
it  proved  nothing  beyond  what  was  apparent  before  and  might  as 
well  have  been  conceded,  namely,  that  the  insured  was  an  oil  pro- 
ducer supervising  his  own  business.  The  fault  of  his  application 
was  that  it  represented  that  his  duties  in  connection  with  that  occu- 
pation were  those  of  "  supervising  onZy."  This  representation  was 
manifestly  incorrect.  He  did  not  merely  or  only  supervise  the 
Ivork  on  his  oil  lease ;  he  did  the  work  with  his  own  hands.  So 
that  when  he  was  asked  what  duties  belonged  to  his  occupation  as 
an  oil  producer,  he  could  not  truly  answer  "supervising  only." 
That  the  representation  was  material  to  the  risk  admits  of  no  doubt. 
The  hazard  is  manifestly  different  in  the  cases  of  two  men  engaged 
in  the  production  of  oil,  the  one  in  the  capacity  of  a  supervisor  or 
overseer  only,  and  the  other  as  an  actual  operative  in  all  branches 
of  the  work ;  at  once  the  fireman,  engineer,  pumper,  "  well  puller," 
and  repairer  of  machinery.  It  was,  therefore,  clearly  error  for  the 
court  to  submit  to  the  jury,  as  it  did,  the  question  whether  the' 
representation  mentioned  was  true  or  false.     The  evidence  on 
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the  subject  being  undispated  and  capable  of  but  one  oonstmction^ 
demonstrated  that  the  representation  was  false  in  fact. 

The  question  is  presented  on  this  motion,  by  two  exceptions  taken 
by  the  defendant ;  the  one  an  exception  to  the  denial  of  the  defend- 
ant's motion  for  a  nonsuit,  made  at  the  close  of  the  evidence,  on  the 
ground  that  the  undisputed  evidence  showed  that  the  statement  ixi 
the  application  was  false,  and,  therefore,  the  certificate  was  void ; 
the  other  an  exception  to  the  submission  of  the  question  to  the  jury. 
Both  of  these  exceptions  seem  to  have  been  well  taken  and,  as  well 
as  the  exception  first  considered,  to  furnish  good  ground  for  the 
motion  for  a  new  trial. 

Maoombeb  and  Coslbtt,  J  J.,  concurred  on  the  ground  first  stated. 

Defendant's  motion  for  a  new  trial  granted,  with  costs  to  abide 
the  event. 


In  thb  Matteb  of  thb  Pitovma  the  Last  Will  Ain>  Testakbiit 

OP  JAMES  CONWAY,  Dbobased. 

WiU—ithen  iubieribed  and  Hgned  **atthe  end"  thereof, 

A  testator  wrote  his  will  upon  a  half -sheet  of  legal  cap  paper,  upon  the  first  or 
front  page  of  which  was  written  the  wiU  down  to  and  including  the  following 
words,  in  parenthesis,  namely :  ' '  (Carried  to  back  of  will.) "  Upon  the  top  of  the 
back  of  the  sheet  was  written  the  word  "  (continued). "  Following  which  were 
the  remaining  provisions  of  the  will,  to  and  including  the  words  "  signature  on 
face  of  the  will."  All  the  rest  of  the  will,  including  the  appointment  of  the 
executor,  the  signature  of  the  testator,  the  attestation  clause,  signed  by  the  wit- 
nesses; and  the  signatures  of  the  witnesses  were  filled  in,  in  a  printed  blank, 
upon  the  lower  part  of  the  first  page  of  the  sheet  of  paper,  following  the  words 
written  thereon  —  "  (carried  to  back  of  will)." 

Held,  that  the  will  was  subscribed  by  the  testator,  and  signed  by  the  witnesses 
''  at  the  end  of  the  will,"  in  accordance  with  the  provisions  of  the  statute. 

Appeal  by  Bridget  Dundon,  Kate  Kenedy  and  Elizabeth 
McMahon  from  a  decree  of  the  Surrogate's  Court  of  the  county  of 
Wyoming,  made  and  entered  on  the  16th  day  of  November,  1889, 
admitting  to  probate  an  instrument  propounded  as  the  last  will  and 
testament  of  James  Conway,  deceased,  and  from  each  and  every  part 
thereof. 
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M,  E,  <&  E.  M.  Bartletty  for  the  contestants,  appellants. 
G.  W,  BoUsford^  Jr.^  for  the  proponent,  respondent. 

OOELETT,  J. : 

James  Conway,  who  resided  in  Wyoming  county,  died  on  the 
3d  day  of  April,  1889,  leaving  a  widow  and  six  children,  all  of  full 
age.  Three  qf  the  children  contested  the  will  upon  the  ground 
that  it  was  not  properly  executed.  It  came  on  for  a  hearing  in 
Warsaw  on  the  8th  of  July,  1889,  before  the  surrogate,  Hon.  Byeon 
Hbalt.  After  hearing  the  evidence  the  surrogate  made  the  fol- 
lowing findings : 

"That  on  the  14th day  of  April,  1886,  James  Conway,  Sr.,  being 
a  resident  of  the  town  of  Grenesee  Falls,  in  the  county  of  Wyoming 
and  State  of  Kew  York,  at  said  town  made,  and  subscribed  at  the 
end  thereof,  his  last  will  and  testament  in  writing ;  that  said  sub- 
scription was  made  by  the  said  James  Conway,  the  testator,  in  the 
presence  of  two  attesting  witnesses,  each  of  whom  signed  his  name 
at  the  end  of  said  will,  at  the  request  of  the  said  testator ;  that  the 
said  testator,  at  the  time  of  making  such  subscription,  declared  the 
instrument  so  subscribed  by  him  to  be  his  last  will  and  testament ; 
that  the  said  witnesses  to  said  will  wrote  opposite  to  their  names  their 
respective  places  of  residence ;  that  it  appears  from  the  proofs  of  said 
will  taken,  that  such  will  was  duly  executed  (although  in  the  form  and 
manner  hereinafter  particularly  stated),  and  that  the  testator  at  the 
time  of  executing  the  same  understood  its  contents  and  was  of 
sound  mind  and  memory,  and  upwards  of  twenty-one  years  of  age, 
and  was  in  all  respects  competent  to  devise  real  estate,  and  not 
under  any  restraint.  At  the  time  the  testator  so  subscribed  said  will, 
and  when  each  of  said  attesting  witnesi^s  so  signed  his  name  at  the 
end  of  the  will  at  the  request  of  said  testator,  and  at  the  time  said 
testator  so  declared  said  instrument  to  be  his  last  will  and  testament, 
as  aforesaid,  and  just  before  said  testator  subscribed  said  will  as 
aforesaid,  the  said  will  was  read  over  to  said  testator,  and  the  testator 
believed  the  same  read  and  was  substantially  as  follows — and  said 
will  was  and  is  in  substance  as  follows,  viz. : 

"  The  last  will  and  testament  of  James  Conway,  Sr.,  of  the  town 
of  Genesee  Falls,  county  of  Wyoming  and  State  of  New  York. 
Hun  —Vol.  LVHI        3 
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^'  I,  James  Conway,  aware  of  the  uncertamly  of  life,  do  make, 
ordain,  publish  and  declare  this  my  last  will  and  testament,  in  the 
manner  and  form  following,  that  is  to  say : 

"After  the  payment  of  ray  funeral  charges,  the  expenses  of 
administering  my  estate  and  my  lawful  debts^  I  give,  devise  and 
bequeath  my  property  as  follows : 

"  First  1  will  and  bequeath  to  my  wife,  Elizabeth  Conway,  all 
my  real  and  personal  property  during  her  natural  life,  and  at  her 
death  to  be  divided  as  follows,  viz. :  To  Jeremiah  Conway,  as  the 
first  heir,  all  that  property  east  of  the  Erie  R.  Way,  formerly  known 
as  the  King  property,  containing  45  acres,  known  as  the  homestead. 

"  2.  To  Patrick  Conway  all  that  tract  or  parcel  of  land  bounded 
as  follows,  viz. :  On  the  east  by  Erie  R.  Way ;  on  west  by  public 
highway ;  on  the  north,  Henry  Bigelow  property  and  Anthony  Davis 
property ;  on  south  by  W.  P.  L&tchworth  property,  in  all  twenty- 
dght  acres,  more  or  leas, 

"8.  To  James  Conway,  Jr.,  the  first  homestead,  containing 
twenty-seven  acres,  more  or  less.    [Carried  to  hack  qfwUl.] 

"  ICofUiniced.]  Moreover,  all  my  personal  property  to  be  divided 
equally  in  three  shares  between  the  sons  Jeremiah,  Patrick  and 
James,  share  and  share  alike.  The  wheat  on  Patrick's  ground  to  be 
divided  in  three  equal  shares  between  them ;  the  use  of  all  bonds 
equally  used  between  them.  Moreover,  the  timber  on  the  property 
belonging  to  my  son  Jeremiah  to  be  divided  into  three  equal  shares. 

"To  my  daughter  Bridget  Dundon,  now  of  Dale,  Wyoming 
Co.,  N.  Y.,  I  bequeath  the  sum  of  twenty  dollars  ($20). 

"  To  my  daughter  Catherine  Kenedy,  now  of  Warsaw,  Wyommg 
Co.,  N.  Y.,  the  sum  of  twenty  dollars  ($20). 

"  To  my  daughter  Elizabeth  Conway,  of  Portageville,  town  of 
Genesee  Falls,  Wyoming  Co.,  N.  Y.,  the  sum  of  four  hundred 
dollars  ($400). 

"  The  above  amounts  to  be  paid  by  my  three  sons  in  equal  shares 
each.  Also,  I  provide  that  the  said  amount,  four  hundred  and  forty 
dollars,  be  paid  to  the  above-named  parties  eighteen  months  after 
the  death  of  myself  and  wife. 

"  (Signature  on  face  of  the  will.) 

^^  likewise  I  make,  constitute  and  appoint  Daniel  L.  Tolaad  to 
be  executor  of  my  last  will  and  testament^  hereby  revoking  ail 
former  wills  by  me  made. 
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<<  In  testimany  whereof,  I  have  hereunto  Bubficribed  my  name  and 
afl^ed  my  seal  the  fourteenth  day  of  April,  in  the  year  of  our 
Lord  one  thoufiand  eight  hundred  and  eighty  6. 

"JAMES  CONWAY.        [l.  s.] 

"  The  above-written  instrument  was  subscribed  by  the  said  James 
Conway  in  our  presence,  and  acknowledged  by  him  to  each  of  us, 
and  he  at  the  same  time  declared  the  above  instrument  so  subscribed 
to  be  his  last  will  and  testament ;  and  we,  at  his  request,  have  signed 
our  names  as  witnesses  hereto,  in  his  presence,  and  in  the  presence  of 
each  other,  and  written  opposite  our  names  our  respective  places 
of  residence. 

"  Daniel  L.  Toland,  PartageviUey  N'.  Y,j  Wyoming  Co..,  N.  Y. 

"  JoHK  H,  Cakboll,  Town  OeneaeeFalUy  Wyoming^  If.  JT." 

In  addition  to  the  foregoing,  I  find  the  following  faets,  viz. : 

That  said  will  was  and  is  written  upon  one4ialf  sheet  of  paper  of 
the  ordinary  size  of  legal  cap  paper. 

That  aU  of  said  will,  from  the  beginning  of  it  down  to  and 
including  these  words  in  bracket3>  viz.,  "  [^Carried  to  hook  qfwiil]^^^ 
where  they  occur  in  said  will,  as  hereinbefore  set  forth,  was  written 
on  and  is  upon  the  first  or  front  page  and  side  of  said  half  sheet 
of  paper. 

That  the  word  "  [continued  ]  "  immediately  following  in  said  will 
these  words  in  brackets,  "  [Ca/rried  to  hack  of  wVX\^^  where  they 
occur  in  said  will,  as  hereinbefore  set  forth,  down  to  and  including 
these  words  in  quotation  marks  in  said  will,  viz.,  "  Signature  on  face 
of  the  win,''  is  written  on  and  is  upon  the  back  side  and  second 
page  of  said  half  sheet  of  paper. 

That  all  the  rest,  residue  and  remainder  of  said  will,  including 
the  appointment  of  the  executor,  the  signature  of  the  testator,  the 
attestation  clause  signed  by  the  witnesses,  and  the  signatures  of  the 
witnesses,  is  written,  and  is  immediately  after  these  words,  "  Signa- 
ture on  face  of  the  will,"  and  was  written  on,  and  is  upon  the  first 
page  of  said  half  sheet  of  paper,  and  on  the  front  side  of  said 
half  sheet 

That  after  the  testator  executed  and  subscribed  said  will,  and  after 
the  witnesses  signed  said  will  and  the  testator  published  and  declared 
it  aa  aloresaid,  the  testator  died. 
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From  the  foregoing,  I  find  that  the  said  will  was  duly  executed 
in  all  respects  so  as  to  pass  real  and  personal  property,  and  that  the 
same  is  duly  proved  and  entitled  to  be  admitted  to  probate  as  a  will 
valid  to  pass  real  and  personal  property." 

There  is  no  substantial  controversy  as  to  the  findings  being  war- 
ranted by  the  proofs.  The  appellant's  contention  is  that  the  will 
was  not  subscribed  at  the  end  thereof. 

Section  40  of  article  3  of  chapter  6,  part  2,  Bevised  Statutes 
(  [8th  ed.]  vol.  4,  p.  2547),  provides :  "  First.  It  shall  be  subscribed 
by  the  testator  at  the  end  of  the  will.  *  *  *  Fourth.  There 
shall  be  at  least  two  attesting  witnesses,  each  of  whom  shall  sign  his 
name  as  a  witness  at  the  end  of  the  will  at  the  request  of  the  testator." 

The  learned  counsel  for  the  appellant  cites,  in  support  of  his 
position,  MaUer  of  Probate  of  WiU  of  HewiM  (91  N.  T.,  261). 
The  judge  delivering  the  opinion  says,  at  page  264 :  "  Here  the 
signatures  of  the  witnesses  are  followed  by  an  important  provision 
of  the  will,  disposing  of  property  to  his  brother.  They  are  not 
written  at  the  end  of  the  will,  but  manifestly  near  the  middle 
thereof,  and  hence,  plainly  from  an  inspection  of  the  will,  the  statute 
was  not  complied  with." 

He  also  cites  Matter  of  the  WiU  of  O^NeH  (91  N.  T.,  516),  where 
the  instrument  was  manifestly  not  signed  at  the  end  of  the  will. 

An  inspection  of  this  will,  a  copy  of  which  accompanies  the  appeal 
papers,  shows  that  it  was  written  on  both  sides  of  a  half  sheet  blank. 
The  form  of  the  blank  assumes  there  was  room  on  the  first  page  to 
write  the  whole  will,  for  printed  forms  for  the  signatures  and  attesta 
tion  appear  at  the  foot  of  the  page,  and  the  other  side  of  the  half 
sheet  before  written  upon  was  entirely  blank.  Tliere  is  a  clause  at 
the  end  of  the  written  matter  on  the  first  page  stating  in  brackets, 
"  Carried  to  back  of  the  will."  On  the  back  of  the  will  the  word 
<*  Continued  "  appeared,  after  which  all  of  the  balance  of  the  disposing 
part  of  the  will  was  written.  Then  comes  the  signature  and 
attestation. 

It  is  obvious  that  the  writing  on  the  back  part  of  the  half  sheet 
was  because  of  want  of  room  on  the  first,  side  and  a  mere  continuance, 
and  the  person  drafting  the  will  takes  pains,  in  substance,  so  to  state. 
The  signature  and  attestation  clause  are  where  they  would  and 
ought  to  have  been  if  there  had  been  room  enough  to  write  the  will  on 
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the  first  side.  Whereas  the  will  on  its  face  shows  that  the  writing 
was  continued  on  the  other  half,  then  subscribed  and  witnessed. 
No  reason  is  seen  why  this  is  not  a  signing  and  subscribing  at  the 
end  of  the  will. 

The  findings  of  the  learned  surrogate  are  cleaply  warranted  bj  the 
testimony.  A  substantial  compliauce  is  all  the  statute  requires. 
{Jackson  v.  Jackaony  39  N.  T.,  153 ;  Tonnde  v.  Hall^  4  Comst,  140 ; 
Hitchcock  V.  Thompson,  6  Hun,  279 ;  Kelly^a  Case,  67  N.  Y.,  416.) 
There  are  numerous  other  cases  to  the  same  effect.  The  authorities 
cited  by  the  learned  counsel  for  the  appellants  do  not  conflict  with 
the  above  cases. 

The  conclusion  of  the  surrogate  was  right,  and  the  decree  must 
be  affirmed. 

DwiGHT,  P.  J.,  and  Maoombeb,  J.,  concurred. 

Decree  of  surrogate  of  Wyoming  county  affirmed,  with  costs  to 
the  respondent  payable  out  of  the  estate. 


CLEON  STONE,  by  Guasdian,  Eespondknt,  v.  THE  TOWN 

OF  POLAND,  Appellant. 

Negligence — town  highway  out  of  repair  —  aeU  and  declarations  of  the  highway 
oommimonere  mtbeequent  to  the  accident,  how  far  evidence  against  the  town  — 
evidence  as  to  tlte  subsequent  repair  of  the  highway. 

In  an  action  brought  against  a  town  to  recover  the  damages  alleged  to  have  been 
sustained  by  the  plaintiff  through  the  negligence  of  the  commissioner  of  high- 
ways thereof,  evidence  as  to  the  statements  made  by  the  commissioner,  on  the 
day  following  the  accident,  that  he  supposed  the  road  had  been  repaired,  and 
that  he  had  ordered  a  man  to  make  such  repairs  at  two  different  times,  is 
incompetent.     (Corlett,  J.,  dissenting.) 

While  the  act,  declaration  or  omission  of  duty  of  a  party  to  a  suit,  whether 
before  or  after  the  event,  may  be  given  in  evidence  against  him,  yet  where 
liability  against  a  town  is  sought  to  be  established  by  reason  of  the  negligent 
omission  of  the  commissioner  of  highways  thereof,  the  declarations  of  the  latter, 
when  made  after  the  injuries  have  been  received,  are  not  competent  evidence. 

While,  in  such  an  action,  evidence  of  repairs  having  been  made  shortly  after  the 
acccident  may  not  be  competent,  if  offered  for  the  purpose  of  showing  that  the 
party  charged  with  negligence  must  have  known  before  the  accident  of  the  dan- 
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gerous  character  of  the  locality,  yet  iuch  rule  does  aot  prevent  a  witaeis  f ram 
describing  the  condition  of  the  place  where  the  accident  has  happened,  although 
it  may  incidentally  and  argumentatively  involve  the  fact  that  the  party  charged 
with  maintaining  the  road  has,  since  the  accident,  made  repairs  thereon;  and 
evidence  of  the  condition  of  the  highway,  from  a  witness  inspecting  it  after 
the  aocident,  may  be  proper  to  ahow  the  presence  of  funds  in  the  hands  of 
the  highway  commJasioners  at  the  time  of  the  accident. 

Appeal  by  the  defendant,  the  Town  of  Poland,  from  a  judgment, 
entered  in  the  above-entitled  action  in  the  Chautauqua  county  clerk's 
office  on  the  24th  day  of  September,  1889 ;  and  also  from  an  order, 
made  at  the  Chautauqua  County  Special  Term  on  the  12th  day  of 
May,  1890,  denying  the  defendant's  motion,  made  on  a  case  con- 
taining exceptions,  for  a  new  trial. 

The  action  was  brought  to  recover  damages  alleged  to  have 
resulted  to  the  plaintiff  from  injuries  received  upon  a  public  high- 
way, in  the  town  of  Poland,  by  reason  of  a  certain  bridge,  and  the 
approaches  tb^eto,  ha\;jng  been,  as  was  alleged,  out  of  repair  and 
in  a  dangerous  and  unsafe  condition. 

It  was  tried  at  the  Chautauqua  County  Circuit,  at  which  a  verdict 
was  rendered  in  favor  of  the  plaintiff  for  the  sum  of  $1,000. 

F.  W,  StevenSy  for  the  appellant. 

A.  C.  Wadcy  for  tie  respondent. 

Maoohbeb,  J. : 

The  verdict  was  rendered  upon  a  complaint  demanding  damages 
alleged  to  have  been  sustained  by  the  plaintiff  through  the  negli- 
gence of  the  commissioner  of  highways  of  the  town  of  Poland,  by 
which  the  plaintiff  on  the  22d  day  of  May,  1887,  received  personal 
injuries.  After  passing  the  bridge  over  Conewango  river,  the  horse 
then  driven  by  the  plaintiff,  either  through  fright  at  the  new 
structure  erected  near  the  highway,  or  by  accidentally  stepping  into  a 
hole  in  the  highway,  caused  the  plaintiff  to  be  thrown  down  an 
embankment. 

The  main  question  in  the  case  was  whether  the  commissioner  of 
highways  had  omitted  any  duty  which  he  owed  to  the  traveling 
public  in  failing  to  make  the  place  in  question  safe  for  travelers. 
It  is  quite  evident  that  tlie  verdict  could  not  have  been  based  upon 
the  fact  that  the  defect  in  the  liighway  had  continued  so  long  as  to 
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charge  the  commissioner  with  negligence  in  'failing  to  discover  its 
existence*  The  negligence  of  the  defendant  was  established,  if  at 
all,  by  the  evidence  of  three  witnesses,  who  testified,  under  objection 
and  exception  bj  the  defendant's  counsel,  that  the  commissioner 
said,  on  the  day  following  the  accident,  that  he  supposed  the  road 
had  been  repaired,  and  that  he  had  ordered  a  man  to  make  such 
repairs  at  different  times.  The  exception  to  this  evidence  presents 
the  main  ground  upon  which  the  appellant's  counsel  asks  for  a 
reversal  of  the  judgment. 

Chapter  700  of  the  Laws  of  1881,  making  towns  responsible  for 
in  juries  where  theretofore  the  commissioner  of  highways  alone  was 
held  liable,  haa  introduced  no  new  rule  of  evidence.  The  admis- 
sions of  a  person  not  a  party  to  the  action  are,  in  this  class  of  cases  as 
in  all  others,  inadmissible  because  they  are  mere  declarations  of 
persons  not  parties  to  the  action,  and  afford  no  reliable  evidence 
upon  which  courts  can  safely  pronounce  judgment.  It  is  only  when 
the  act  or  declaration  of  a  person  forms  part  of  a  transaction,  and  is 
a  fact  in  issue,  that  such  act  or  declaration  is  competent  to  be  given 
in  evidence,  and  then  only  in  order  to  sliow  the  purpose  or  character 
of  the  transaction  or  to  explain  its  meaning.  Li  the  case  before  us 
the  liability  of  the  defendant  depends  upon  the  performance  or  the 
non-performance  of  the  duty  of  a  third  p^'son,  namely,  the  com- 
missioner of  highways.  His  act,  declaration  or  omission  of  duty  it 
competent  in  an  action  against  the  town  only  when  the  act,  dedara- 
tion  or  omission  of  duty  occurred  in  the  course  of  his  business  in 
respect  of  his  duties  as  such  highway  commissioner.  Had  he  stated 
to  either  of  these  three  witnesses,  before  the  time  of  the  accident, 
that  he  had  required  a  subordinate  to  repair  the  defect  in  the  liigh- 
way,  there  would  have  been  presented  conclusive  evidence  of  his 
actual  knowledge  of  the  dangerous  condition  of  the  highway  and 
of  the  necessity  of  repairs.  That  would  be  a  fact  germane  to  the 
case,  but  his  unsworn  declaration  that  he  had  given  such  directions, 
made  after  the  accident,  is  not  any  evidence  of  such  knowledge. 

The  general  rule  undoubtedly  is  that  the  act,  declaration  or  omis- 
sion of  duty  of  a  party  to  a  suit,  whether  given  before  or  after  the 
event,  may  be  given  in  evidence  against  hira.  But  where  liability 
against  a  town  is  sought  to  be  established  by  reason  of  the  negligent 
omission  of  the  commissioner  of  highways,  the  declarations  of  the 


24  STONE  V.  T0W:N  OF  POLAND. 

Fifth  Defabtioent,  Octobkb  Tebm,  1800. 

latter  are  not  competent  evidence  when  made  after  the  injuries  have 
been  received  by  the  plaintiff.  Ab  was  said  in  the  case  of  Stephens 
V.  Vroman  (16  N.  Y.,  383,  384.)  "  The  law  does  not  regard  an 
sufficiently  authentic  to  influence  a  jury  any  statement  which  is  not 
made  under  tlie  sanction  of  an  oath,  and,  in  general,  it  further 
requires  that  the  witness  making  the  statement  should  be  present  at 
the  trial,  to  the  end  that  he  may  be  examined  by  the  adverse  party, 
and  that  the  jury  may  draw  tlieir  own  conclusions  as  to  his  sincerity 
and  accuracy,  by  his  appearance  and  bearing  upon  the  witnesses' 
stand.  This  rule  does  not,  however,  embrace  the  admissions  of  a 
party  to  the  action,  for,  upon  equally  plain  principles,  anything  which  ' 
a  man  says  against  himself  may  be  given  in  evidence  by  his  adver- 
sary, as  it  is  not  to  be  supposed  that  one  will  make  a  statement 
adverse  to  his  own  interests  unless  it  is  true." 

These  declarations  were  but  a  narrative  of  a  past  transaction  and 
were  not  admissible.  In  the  case  of  Waldele  v.  The  New  York 
Central  and  Hudson  Ri/oer  Railroad  Campany  (95  N.  T.,  274) 
the  plaintiff's  intestate  was  struck  by  an  engine  while  crossing  the 
defendant's  tracks  and  received  injuries  from  which  he  subsequently 
died.  Half  an  hour  after  the  accident  his  declarations,  made  by  the 
sign-language,  he  being  a  deaf  mute,  were  given  in  evidence  to  the 
effect  that  there  was  a  long  train  passing  the  /tracks ;  that  he  waited 
for  it  to  go  by,  and  after  it  had  passed,  attempted  to  cross  and  was 
struck  by  an  engine  which  followed.  It  was  held,  after  a  thorough 
review  of  the  authorities,  that  this  was  but  a  declaration  of  a  past 
transaction  and  was  incompetent ;  and  the  judgment,  partially  based 
upon  such  evidence,  was  reversed.  (See,  also,  the  cases  of  The 
People  V.  Beach^  87  N.  Y.,  508 ;  Whitaker  v.  Eighth  Ave.  R,  R.  Co., 
61  id.,  295  ;  People  v.  Davis^  56  id.,  95  ;  Tilson  v.  Terwilliger,  Id., 
273.)  For  this  reason  the  judgment  and  order  appealed  from 
should  be  reversed,  and  a  new  trial  granted. 

A  further  point  is  made  by  counsel  for  the  appellant  that  evidence 

# 

of  repairs  being  made  shortly  after  the  accident  was  not  competent 
under  the  decision  of  the  case  of  Corcoran  v.  The  YiUage  of  PeekskiU 
(108  N.  Y.,  151).  The  last-cited  case  holds  that  evidence,  if  offered 
for  the  purpose  of  showing  that  the  party  charged  with  negligence 
must  have  known  before  the  accident  of  the  dangerous  character  of 
the  locality,  was  incompetent ;  yet  we  do  not  understand  that  case 
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to  lay  down  any  rule  whicli  prevents  a  witness  from  describing  the 
condition  of  the  place  where  an  accident  has  happened,  even  though 
it  does  incidentally  and  argumentatively  involve  the  fact^  that  the 
party  charged  with  maintaining  it  has,  by  making  repairs  thereon, 
by  so  much,  confessfed  to  his  dereliction,  provided  the  evidence  is 
material  for  some  purpose  which  is  legitimate.  If  we  understand  the 
rulings  of  the  learned  trial  justice  aright,  he  recognized  the  rule  laid 
down  in  the  case  cited  above,  and  Emitted  the  evidence  of  the  condi- 
tion of  the  highway  from  the  witness  inspecting  it  alter  the  accident, 
to  show  the  presence  of  funds  in  the  hands  of  the  highway  commis- 
sioner  at  the  time  of  the  accident.  For  this  purpose  the  evidence, 
though  perhaps  unnecessary,  was  competent.  {Oett/y  v.  Town  of 
Hamlin,,  28  N.  Y.  St.  Eep.,  275.) 

Judgment  and  order  must  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

DwiGHT,  P.  J.,  concurred. 

CoBLKTT,  J.  (dissenting) : 

On  the  22d  day  of  May,  1887,  the  plaintiff  while  attempting  to 
cross  a  bridge  over  Conewango  river,  between  Poland  Center  and 
Mud  Creek,  in  the  town  of  Poland,  county  of  Chautauqua,  was 
thrown  down  an  embankment  constructed  at  the  northerly  approach 
to  the  bridge,  and  in  the  fall  he  received  personal  injuries,  to  recover 
damages  for  which  he  brought  this  action,  which  was  tried  on  the 
14rth  day  of  May,  1888,  before  Justice  Haight  and  a  jury.  It  resulted 
in  a  verdict  for  the  plaintiff  of  $1,000.  A  motion  for  a  new  trial 
was  denied,  and  the  defendant  appealed  to  this  court. 

The  approach  to  the  bridge  was  constructed  by  placing  logs  and 
chunks  against  the  piles,  extending  it  back  from  the  stream  to  the 
bank,  in  this  manner  building  up  an  embankment  ten  or  eleven  feet 
high  next  the  bridge,  covered  with  earth  and  gravel.  The  embank- 
ment at  the  end  of  the  bridge  was  about  eleven  and  one-half  feet 
high,  growing  less  as  the  bridge  was  left.  On  each  side  of  this 
embankment  there  was  a  perpendicular  descent  from  the  road-bed 
of  eleven  and  one-half  feet  at  the  end  of  the  bridge,  and  four  or  five 
feet  from  that  point  the  descent  was  ten  feet.  The  floor  of  the 
Hux— YoL.  LYni        4 
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bridge  was  twelve  feet  in  width,  which  continued  until  the  approach 
proper  was  reached,  and  then  the  way  was  narrowed  to  about  ten 
feet.  There  were  no  barriers  on  either  side  of  the  embankment 
and  it  was  claimed,  on  the  part  of  the  plaintiff,  that  there  was  a  hole 
in  the  approach  at  the  northerly  side  of  the  bridge,  near  the  easterly 
side  of  the  road,  which  narrowed  it  to  about  eight  feet. 

It  was  also  claimed  tliat  this  hole  had  existed  a  month  prior  to 
the  accident,  and  bad  gradually  grown  in  size  until  it  was  two  feet 
in  diameter.  At  the  time  of  die  accident  the  plaintiff  was  passing 
over  the  bridge  from  the  south,  and  it  is  claimed  that  his  horse  shied 
and  stepped  into  this  hole,  stumbled  and  fell  over  the  embankment, 
carrj^ng  with  him  the  carriage  and  the  plaintiff.  There  is  no  con- 
troversy on  this  appeal  as  to  the  plaintiff's  right  to  recover  unless 
errors  were  committed  in  the  admission  of  evidence  on  the  trial. 

Orrin  J.  Tracy  was  sworn  as  a  witness,  and  testified  that  the 
morning  after  the  accident  he  went  to  the  bridge  and  measured  it. 
He  also  stated  the  sitaation  as  it  appeared  at  that  time.  Ko  objection 
was  taken  to  this  evidence.  George  W.  Jones  was  also  sworn  as  a 
witness  for  the  plaintiff,  and  testified  that  on  the  17th  day  of  April, 
1888,  he  examined,  with  others,  the  northerly  end  of  the  approach, 
and  describes  it.  He  was  then  asked :  ^^  In  what  condition  was  the 
bridge  at  that  time  ? "  This  was  objected  to  by  defendant's  counsel 
^^  as  tmnuUerial"  The  plaintiff's  counsel  said  :  '^  I  simply  want  to 
show  its  condition  when  he  made  the  examination."  The  court 
stated :  ^^  You  were  not  seeking  to  show  that  there  has  been  any- 
thing done  since,"  to  which  the  plaintiff's  counsel  assented.  The 
evidence  was  received,  and  the  defendant's  counsel  excepted. 
It  is  obvious  that  this  evidence  was  not  offered  or  received  for  the 
purpose  of  showing  that  repairs  had  been  made  after  the  accident 
to  establish  negligence.  It  was  not  so  regarded  by  the  defendant's 
counsel,  as  it  was  simply  objected  to  as  immaterial,  but  tiie  court 
took  pains  to  indicate  that  the  evidence  was  not  admitted  to  show 
subsequent  repairs  for  the  purpose  of  establishing  negligence. 

The  doctine  of  Corcoran  v.  Village  of  PeekskiU  (108  K  Y.,  151) 
has  no  application.  No  error  was  committed  in  the  admission  of 
this  evidence.  Its  purpose  was  simply  to  throw  light  upon  the 
condition  of  the  hole  and  its  surroimdings  at  the  time  of  the 
accident. 
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Walter  R  Wait,  a  witness  for  the  plaintiff,  testified  that  he  saw 
the  highway  commissioner  the  next  day  after  the  accident  and  talked 
with  him  about  it.  He  was  then  asked :  ^^  What  did  you  hear  him 
say  about  the  road  at  that  time  ? "  ^^  This  question  was  objected  to 
by  the  defendant's  counsel,  on  the  ground  that  the  oommissioner's 
admissions  were  not  binding  upon  the  defendant"  The  objeoti<»i 
was  overruled  and  exception  taken. 

The  witness  then  stated,  he  supposed  the  road  was  repaired ;  that 
be  had  ordered  Campbell  to  do  it  two  different  times.  Other  evi- 
dence was  given  to  the  same  effect,  under  like  objection  and  exc^ 
tioKL  The  admission  of  those  dedarations  is  urged  as  error  by  the 
learned  ooitnsel  for  the  appellant 

Chapter  TOO,  section  1  of  the  Laws  of  1881,  provides:  '^Tha 
several  towns  in  this  State  shall  be  liable  to  any  person  suffering 
tlie  same,  for  all  damages  to  person  or  property  by  reason  of 
defective  highways  or  bridges  in  such  town,  in  cases  in  which  the 
commiflsioner  or  commissicmers  of  said  towns  are  now  by  law 
liable  therefor,  instead  of  said  commissioner  or  commissioners  of 
highways." 

CommiBsionerg  of  highways  are  public  officers  who  have  entire 
charge  of  the  construction  and  repair  of  highways,  and  are  in  no 
sense  agents  of  the  town.  {Btdwdl  v.  Taum  cf  Mv/rrckjfj  40  Hun, 
191-193.) 

The  statute  does  not  change  the  relation  of  the  town  to  the  high- 
ways or  the  commissioners,  so  far  as  it  relates  to  supervision  or 
repairs.  Those  obligations  still  rest  upon  the  commissioners  as 
snch,  and  not  as  agent  of  the  town.  The  liability  which  this  act 
imposes  upon  the  town,  confers  upon  it  no  control  or  supervision  of 
the  highways. 

The  learned  counsel  for  the  appellant  concedes  that  declarations 
or  state;nents  of  the  commissioner  before  the  accident  would  have 
been  admissible.  It  is  a  familiar  rule  that  admissions  or  declara- 
tions of  an  agent  are  not  admissible,  no  matter  when  made,  to  bind 
the  principal,  unless  they  are  a  part  of  the  res  gestcB.  {ThaUhimer 
V.  Brinoherhoof^  4  Wend.,. 394-397;  Dea/ay.  JStna  Life  Ins,  Co.^ 
62  N.  Y.,  642.) 

So  that  declarations  made  before  the  accident  are  no  more  admis- 
Bible,   unless  part  of  the  res  gestm^  than  those  afterwards.      In 


28  STONE  V.  TOWN  OF  POLAND. 

Fifth  Defartment,  Octobbb  Term,  1890. 

BidweU  V.  Toum  of  Murray^  above  cited,  evidence  was  admitted 
on  the  trial  of  the  declarations  of  the  commiasioner  the  snmmer 
before  the  accident.  The  learned  jostice,  delivering  the  opinion  on 
appeal,  speaking  on  .this  point,  says,  at  page  196 :  ^^  There  was  no 
error  in  receiving  the  evidence  of  the  declaration  of  the  commis- 
sioner, made  the  sammer  before  the  accident,  to  the  effect  that  he 
had  got  to  go  and  repair  this  bridge.  This  evidence  was  competent 
only  as  bearing  on  the  question  of  his  knowledge  of  the  condition 
of  the  bridge,  and  not  to  show  that  it  was  defective,  and  it  was 
received  only  for  such  limited  and  legitimate  purpose." 

It  is  clear  from  tliis  quotation  that  those  declarations  were  not  made 
wliile  the  commissioner  was  doing  any  act  in  an  official  capacity,  or 
as  a  part  of  the  re^  gestm.  The  statement  was  simply  to  the  effect 
that  he  must  thereafter  go  and  repair  the  bridge.  These  admissions 
were  received  to  show  the  knowledge  of  the  commissioner.  The 
personal  knowledge  of  an  individual  may  ordinarily  be  proved  by 
his  acts  or  declarations.  Whether  these  acts  or  declarations  were 
before  or  after  the  accident  must  be  entirely  immaterial.  The 
declarations  in  the  case  at  bar  were  admissible  simply  as  evidence, 
tending  to  show  previous  knowledge  by  the  commissioner  of  the 
existence  of  the  hole  wliich  caused  the  accident. 

The  learned  counsel  for  the  appellant  is  entirely  right  in  his  gen- 
eral position  that  declarations  or  statements  of  persons  not  parties 
to  the  action  are  inadmissible  to  bind  those  who  are.  But  where  the 
material  question  depends  upon  the  personal  knowledge  of  the  indi- 
vidual, in  the  nature  of  things,  his  acts  or  declarations  must  be  evi- 
dence on  that  subject,  and  the  time  when  made  is  entirely  immaterial. 
The  declarations  in  this  case  were  received  simply  to  show  the 
knowledge  of  the  commissioner,  and  the  trial  court  fell  into  no  error 
in  receiving  them  for  that  purpose. 

The  statement  that  the  highway  commissioner's  declarations  were 
not  admissible  to  bind  the  town  in  the  manner  made  is  misleading. 
N^o  general  rule  is  more  familiar  than  the  one  forbidding  declarations 
of  competent  witnesses  from  being  evidence  against  either  party  to 
the  action.  But  where  declarations  are,  in  their  very  nature,  com 
potent  to  prove  a  fact,  they  are  not  rendered  inadmissible  because 
they  are  not  made  by  the  parties  to  the  action. 

The  fact  that  the  town  is  alone  liable  to  be  sued  for  an  injury 
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caused  by  a  defective  highway  or  bridge  in  no  way  changes  the 
proof  upon  which  a  recovery  depends.  The  duties  of  highway 
commissioners  continue  the  same  as  to  supervision  and  repairs ;  but 
for  the  purpose  of  avoiding  circuity  and  compelling  direct  payment 
the  statute  transfers  the  right  of  action  against  the  town. 

It  is  conceded  that  the  proof  to  charge  the  town  must  establish 
the  same  facts  as  if  brought  against  the  commissioner.  But  the 
learned  c^ounsel  for  the  appellant  contends  that  while,  as  against  the 
commissioner,  his  declarations  on  the  question  of  knowledge,  either 
before  or  after  the  accident,  would  be  admissible,  they  are  not  so 
against  the  town.  It  is  not  necessary  to  determine  whether,  for  cer- 
tain purposes,  the  commissioner  must  be  called  to  prove  facts  which 
could  formerly  be  shown  by  his  declarations ;  such  as  whether  the 
highway  or  bridge  was  defective  or  out  of  repair.  No  such  ques- 
tion is  presented.  The  point  here  is,  whether  a  certain  fact,  which 
may  be  an  important  element  to  prove  negligence,  can  be  proved  in 
a  particular  way.  That  fact  in  the  caae  at  bar  is  the  commiasioner'B 
knowledge. 

The  knowledge  of  an  individual  may  be  shown  in  certain  cases  by 
his  opportunities  to  know ;  it  may  also  be  shown  by  his  acts  or 
declarations.  In  the  case  at  bar  it  is  agreed  that  if  the  declarations 
had  been  made  before  the  accident,  that  would  have  furnished  evi- 
dence of  knowledge.  No  criticism  is  made  upon  the  decision  in 
BidweU  v.  Town  of  Murray  on  this  question.  In  fact,  the  learned 
counsel  for  the  appellant  admits  that  if  the  declarations  had  been 
made  before  the  accident,  they  would  have  been  admissible  on  that 
question. 

The  fact  that  admissions  are  generally  inadmissible  is  not  ques- 
tioned by  either  party.  It  never  was  the  rule  that  the  time  when 
declarations  are  made  was  important  in  determining  the  question 
of  their  admissibility.  It  never  can  be  proved,  except  as  part  of  the 
res  gestcB^  for  the  simple  reason  that  declarationsjr?^5^are  generally 
inadmissible  to  bind  third  persons.  But  whQre  a  thing  evidenced 
by  the  declarations  is  confined  to  the  knowledge  of  the  person 
making  them,  then  a  different  question  is  presented.  If  a  person, 
before  the  accident,  when  he  is  doing  do  act  required  either  by 
agency  or  official  business^  makes  a  declaration,  it  is  not  admissible 
except  as  showing  personal  knowledge.    If  he  makes  the  same 
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declaration  after  the  accident,  no  reason  is  perooiyed  why  it  is  not 
jnst  afl  admissible  for  the  same  purpk)6e.  It  is  not  a  part  of  the 
res  gestOB  in  either  case.  As  to  whether  he  would  be  most  likelj  to 
make  a  false  declaration,  before  or  after  the  accident,  as  to  his  per- 
sonal knowledge,  must,  in  the  nature  of  things,  depend  upon  circum- 
stances and  ccoiclusions  affecting  credibility.  But  how  the  time 
when  made  controls  its  admissibility  is  not  seen. 

BidweU  v.  Town  of  Murray  is  decisive  upon  this  question.  If 
the  court  was  right  in  that  case,  it  follows  that  the  eyidenoe  was 
admissible  in  this  to  prove  the  same  fact. 

The  judgment  and  order  should  be  affirmed. 

Judgment  and  order  appealed  from  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 


JAMES  ERASER  aot)  WILLIAM  H.  WALKER,  ExaoxrroBs, 
BTa,  or  JOHN  Mol^AUdHTON,  Dsoeasxd,  Rbspoiidsnts 
AJH)  Appbllahts,  v.  MARGARET  MoNAUGHTON  and 
Othkm,  Rbspondknts,  THE  TRUSTEES  OF  THE  GEN- 
ERAL ASSEMBLY  OF  THE  UNITED  PRESBYTERIAN 
CHURCH  OF  NORTH  AMERICA,  Appbixakt. 

wax — equitable  towoe/nkn  qf  real  ettate  into  pereoTusUy. 

A  testator,  by  hU  will,  provided  as  follows:  "  I  do  hereby  authorize  and  empower 
my  executors,  or  a  majority  of  them,  as  soon  as  convenient  after  the  death  of 
my  wife,  to  sell  and  dispose  of  my  real  and  personal  estate  of  which  I  may  die 
seised,  on  such  terms  as  to  the  said  executors,  or  a  majority  of  them,  shall 
seem  just  and  proper,  within  three  years  after  my  wife's  death."  And  further 
provided;  "I  hereby  authorize  and  empower  my  executors,  or  a  majority  of 
them,  as  soon  as  convenient  after  my  decease,  to  sell  and  dispose  of  my  real 
estate  of  which  I  may  die  seized,  on  such  terms  as  to  the  executors,  or  a  majority 
of  them,  shall  seem  just  and  proper,  within  three  years  fh>m  my  death;  and 
until  said  teal  estate  is  sold  I  hereby  authorize  my  executon  to  take  diarge 
and  supervision  over  it  and  the  avails  of  the  said  real  estate,  together  with  such 
balance  as  shall  remain  of  my  personal  [m)perty  after  all  debts,  charges,  funeral 
expenses  and  legacies  are  paid  off  as  provided  for,  together  with  all  expenses 
and  charges  of  executing  this  will  " 

In  an  action  brought  to  obtain  a  construction  of  the  wflt  ft  was  claimed  by  a 
beneficiary  SMMd  th«ieim  that,  under  tha  afoieaald  piovisloa  of  the  will,  upon 
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the  principal  of  equitable  conversion,  the  real  estate  of  the  testator  must  be 
deemed  to  have  been  converted  into  i)ersonal  property. 
Eddt  that  as  it  was  no  where  made  the  duty  of  the  executors  to  sell  the  real  estate, 
and  as  it  did  not  appear  that  the  testator  Intended  that  the  same  should  be 
sold  by  them  in  any  event,  that  the  doctrine  of  equitable  conversion  was  not 
applicable. 

Appbal  by  the  plaintifiEs  from  an  order  made  at  a  Special  Term 
held  in  tho  county  of  Monroe  on  the  Ist  daj  of  August,  1888,  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Livingston, 
August  3, 1888,  and  from  so  much  of  said  order  as  awards  to  the 
defendant,  the  Trustees  of  the  General  Assembly  of  the  United 
Presbyterian  Church  of  North  America,  an  allowance  of  the  sum  of 
$350,  to  the  infant  defendants  George  Halsted  Bristol  and  Larius 
Fillmore  Bristol,  Jr.^  an  allowance  of  the  sum  of  $350,  and  to  the 
defendants  Margaret  McNaughton  and  others  an  allowance  of  the 
sum  of  $300. 

Appeal  by  the  defendant,  the  Trustees  of  the  General  Assembly 
of  the  United  Presbyterian  Church  of  North  America  from  a  judg- 
ment of  the  Supreme  Court,  entered  in  the  office  of  the  clerk  of  the 
county  of  Livingston  on  the  3d  day  of  May,  1889,  construing  the 
will  of  John  McNaughton,  deceased,  and  from  the  whole  of  said 
judgment,  and  from  such  parts  thereof  as  adjudged  and  decided 
that  under  said  will  there  is  no  equitable  conversion  of  the  real 
estate  of  said  decedent  into  personal,  and  that  the  bequest  and 
devise  in  said  will  to  said  defendant  is  void,  and  that  the  portions 
of  the  real  estate  of  said  John  McNaughton,  mentioned  in  items  10, 
11  and  12  of  his  said  will,  are  not  disposed  of  by  said  will,  but 
descend  to  his  heirs-at-law,  with  notice  of  an  intention  to  bring  up 
for  review,  upon  said  appeal,  so  much  of  the  order,  entered  in  the 
Livingston  county  clerk's  office  on  the  3d  day  of  August,  1888,  as 
awards  an  extra  allowance  of  costs  to  the  plaintiff. 

J.  TT.  TayloTy  for  the  Trustees,  etc.,  of  the  United  Presbyterian 
Ohurch,  etc.,  appellant. 

X.  N.  Bang$^  iaat  the  exeeatora^  retpondenta  and  appelliinta. 
P.  M.  Frmch^  gaardiui  ai  UUm  of  the  infant  defendants. 


32  ERASER  v.  McNAUGHTON. 


Fifth  Department,  Octobbb  Tebm,  1890. 


Maoombeb^  J. : 

This  action  is  brought  to  obtain  a  constraction  of  the  will  of 
John  McKaughton,  deceased,  which  bears  date  February  26,  1880, 
and  which  was  admitted  to  probate  July  9,  1881-  The  only 
survivors  of  the  testator  are  his  two  grandchildren,  the  infant 
defendants,  George  Halsted  Bristol  and  Larius  Filmore  Bristol,  and 
Margaret  McNaughton  the  widow  of  the  deceased.  The  appellant 
npon  the  principal  question  the  Trustees  of  the  General  Assembly 
of  the  United  Presbyterian  Church  of  North  America,  is  a  corpora- 
tion organized  under  the  laws  of  Pennsylvania,  and  is  a  benevolent, 
charitable  and  religious  missionary  society,  within  the  meaning  of 
chapter  360  of  the  Laws  of  1860  of  New  York,  and  is  not  author 
ized  to  take  real  estate  by  devise  by  the  laws  of  this  State.  Its 
counsel  attempts  to  procure  an  adjudication  on  this  appeal  to  the 
effect  that,  under  the  principle  of  equitable  conversion,  the  real 
estate  of  the  testator  must  be  deemed  to  have  been  converted  into 
personal  property,  and  that,  consequently,  the  appellant  can  receive 
the  share  so  given  to  it  by  the  will,  which  is  three-fourths  of  the 
residuary  part  of  the  estate.  K  the  principle  of  equitable  conversion 
can  be  applied  to  this  case,  the  appellant  would  be  entitled  to  receive 
the  share  for  which  it  contends,  otherwise  not. 

The  question  is  to  be  determined  by  the  third  and  eighth  clauses 
of  the  will,  which  are  as  follows :  "  Item  3d.  I  do  hereby  authorize 
and  empower  my  executors,  or  a  majority  of  them,  as  soon  as  con- 
venient after  the  death  of  my  wife,  to  sell  and  dispose  of  my  real 
and  personal  estate  of  which  I  may  die  seized,  on  such  terms  as  to 
the  said  executors  or  a  ma  jority  of  them  shall  seem  just  and  proper, 
within  three  years  after  my  wife's  death.  *  *  *  Item  8th. 
I  hereby  authorize  and  empower  my  executors,  or  a  majority  of 
them,  as  soon  as  convenient  after  my  decease,  to  sell  and  dispose 
of  my  real  estate  of  which  I  may  die  seized,  on  such  terms  as  to  the 
executors,  or  a  majority  of  them,  shall  seem  just  and  proper,  within 
three  years  from  my  death,  and  until  said  real  estate  is  sold  I  hereby 
authorize  my  executors  to  take  charge  and  supervision  over  it  and 
the  avails  of  the  said  real  estate,  together  with  such  balance  as  shall 
remain  of  my  personal  property  after  all  debts,  charges,  funeral 
expenses  and  legacies  are  paid  off,  as  provided  for,  together  with  all 
expenses  and  charges  of  executing  this  will." 


ERASER  t;.  McNAUGHTON.  33 

Fifth  Dbfabtmsnt,  Octobbk  Tebm,  1890. 

The  pervading  difficulty  in  applying  the  doctrine  of  equitable 
conversion  to  these  clauses  of  the  wiU  consists  in  the  fact  that  it  is 
nowhere  made  the  duty  of  the  executors  or  trustees  to  sell  the  real 
estate;^ nor  does  it  appear  that  the  testator  intended  that  the  same 
should  be  sold  by  them  in  any  event.  *  In  the  absence  of  such  a 
direction  and  in  the  absence  of  such  a  posi^ve  intent  this  doctrine 
cannot  be  applied.  {Scholia  v.  SchoUe^  113  N.  T.,  270 ;  JBobson  v. 
Hale^  95  id.,  597  ;  White  v.  Soward^  46  id.,  162 ;  Newdl  v.  NichoU^ 
12  Hun,  624 ;  Oourley  v.  CampheU,  66  K  Y.,  173 ;  Wright  v.  Trus- 
tees M.  E.  Church,  HoflE.  Ch.,  202.) 

As  it  18  said  in  SohoUe  v.  SohoUe  (fv/prd) :  ^^  There  is  in  the  will 
no  imperative  direction  for  the  sale  of  the  real  estate.  Indeed, 
there  is  no  direction  to  sell  at  all.  A  power  or  authority  to  sell  is 
given,  but  unless  the  exercise  of  that  power  is  rendered  necessary 
and  essential  by  the  scope  of  the  will  and  its  declared  purposes,  the 
authority  is  to  be  deemed  discretionary,  to  be  exercised  or  not  as  the 
judgment  of  the  executrix  may  dictate,  and  so  an  equitable  conversion 
will  not  be  decreed.  To  justify  such  a  conversion  there  must  be  a 
positive  direction  to  convert,  which,  though  not  expressed,  may  be 
implied  ;  but,  in  the  latter  case,  only  when  the  design  and  purpose 
of  the  testator  is  unequivocal  and  the  implication  so  strong  as  to 
leave  no  substantial  doubt.  Where,  however,  only  a  power  of  sale 
is  given  without  explicit  and  imperative  direction  for  its  exercise, 
and  the  intention  of  the  testator  in  the  disposition  of  his  estate  can 
be  carried  out,  although  no  conversion  is  adjudged,  the  land  wiU  pass 
as  such  and  not  be  changed  into  personalty."  (See,  also,  Chwmber- 
lain  V.  Taylor,  105  K  T.,  194.) 

This  is  the  only  question  raised  by  the  appeal  upon  the  merits  of 
the  case,  and  we  are  of  the  opinion  that  the  learned  trial  justice  was 
correct  in  his  conclusion  that  items  ten,  eleven  and  twelve  of  the 
will,  by  which  there  was  given  to  the  General  Assembly  of  the 
United  Presbyterian  Church  of  North  America  three-fourths  of 
the  residue  of  the  estate,  after  the  payment  of  certain  debts  and 
legacies,  were  inoperative,  and  that  the  property  therein  mentioned 
descends  to  the  heirs-at-law  of  the  testator. 

There  is  also  an  appeal  from  the  order  of  the  court  granting  cer- 
tain additional  allowances  of  costs  to  the  various  litigants.  .The 
Hun— Vol.  LVIII        5 
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plaintlSs  appeal  from  the  allowance  to  the  defendants,  and  the 
defendant,  The  Trustees,  etc.,, appeal  from  the  allowance  made  to 
the  plaintiffs.  The  sum  of  $800  in  all  was  granted  to  the  several 
parties.  Undoubtedly,  the  case  may  be  deemed  to  be  difficult  and 
extraordinary  within  section  3253  of  the  Code  of  Civil  Procedure, 
but  the  allowance  thereunder  must  be  limited  to  the  percentage  of 
five  per  cent  upon  the  value  of  the  subject-matter  involved  in  the 
litigation. 

In  the  absence  of  a  finding  by  the  court  of  the  value  of  the  real 
estate  left  by  the  testator  to  the  appellant.  The  Trustees,  etc.,  of  the 
Presbyterian  Church,  etc.,  resort  must  be  had  upon  this  question  to 
the  affidavits  and  other  evidence  in  the  case,  from  which  it  appears 
that  the  whole  of  the  estate  left  by  the  testator,  both  real  and  per- 
sonal, was  $16,700.  There  was  an  incumbrance  upon  the  real  estate 
of  $2,600.  The  personal  estate,  consisting  of  $3,700,  was  exhausted 
in  payments  of  the  debts.  The  specific  legacies  under  the  fourth, 
fifth  and  sixth  items  of  the  will  amounted  to  $1,600.  The  life 
estate  of  Margaret  McNaughton  was  $2,900,  leaving  a  residue  of 
the  estate  for  distribution  under  the  residuary  clauses  of  the  will  of 
$5,900.  One-fourth  of  this  sum  is  payable  to  the  American  Bible 
Society,  leaving  the  sum  of  $4,425,  the  amount  of  the  gifts  to  the 
defendant  corporation,  as  the  sole  matter  in  controversy.  The 
allowance  to  the  respective  parties  must  be  graduated  accordingly. 
{Struthera  v.  Pearce^  51  N.  T.,  365 ;  Conaughiy  v.  Sdratoga  Co. 
Bcmk,  92  id.,  401 ;  Moore  v.  Appleby,  108  id.,  237.) 

The  judgment  appealed  from  should  be  affirmed,  with  costs  of 
the  appeal  to  the  infant  defendants,  and  the  order  appealed  from' 
should  be  modified  by  limiting  the  additional  allowances  of  costs  to 
the  sum  of  $221.25,  being  five  per  cent  of  the  subject-matter 
involved,  to  be  distributed  in  the  same  relative  proportion  as  under 
the  order  of  the  Special  Terra. 

DwioHT,  P.  J.,  and  Corlett,  J.,  concurred. 

Judgment  appealed  from  affirmed,  with  costs.  Order  appealed 
from  modified,  as  stated  in  opinion,  without  costs  to  either  party. 
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CHARLES  E.  TUTTLE,  Appellant,  v,  THOMAS  DENNIS, 
BsspoNDEiTT,  Impleaded  with  TEUMAN  PAESHALL. 

lAenfor  iervice  by  a  staUum — upon  a  mare  and  colt  in  the  hands  of  one  purchasing 

the  mare  before  theJUing  of  a  notice  of  the  lien. 

In  an  action  brought  to  foreclose  a  lien  for  twenty-five  dollars,  which  the  plaintiff 
claimed  for  service  of  his  stallion  rendered  to  the  mare  of  the  defendant,  it 
appeared  that  a  written  statement  had  been  filed  in  the  proper  clerk's  office, 
under  the  provisions  of  chapter  468  of  tlie  Laws  of  1887,  as  amended  by  chapter 
457  of  the  Laws  of  1888,  and  that  a  certificate  or  license  had  been  issued  by  the 
county  clerk  to  the  owner  of  the  stallion,  and  that  a  notice  of  lien  had  been  filed 
and  recorded,  as  required  by  section  3  of  said  act,  in  the  clerk's  office,  before  the 
expiration  of  six  months  from  the  date  of  service;  but  that  the  mare  had  been 
purchased  by  the  defendant  in  the  action  after  such  service,  and  before  any 
notice  of  lien  was  filed. 

EM,  that  a  lien  was  created,  in  prasenti,  from  the  time  of  service,  which  could 
only  be  defeated  by  the  failure  of  the  owner  of  the  stallion  to  file  a  notice  of  the 
lien  within  the  time  prescribed  by  the  statute. 

Appeal  by  the  plaintiflE  Charles  E.  Tuttle  from  a  judgment  of 
the  Ontario  County  Court,  entered  in  the  clerk's  office  of  the  county 
of  Ontario  on  the  7th  day  of  May,  1890,  in  favor  of  the  defendant 
and  against  the  plaintiff,  for  forty  dollars  and  twenty-eight  cents, 
reversing  the  judgment  of  a  justice  of  the  peace  in  favor  of  the 
plaintiff. 

The  action  was  brought  to  foreclose  a  lien,  upon  a  mare  and  colt, 
by  the  plaintiff,  as  the  owner  of  a  stallion,  under  the  provisions  of 
chapter  458  of  the  Laws  of  1887,  as  amended  by  chapter  457  of  the 
Laws  of  1888. 

The  lien  claimed  was  for  twenty-five  dollars  for  service  by  the 
stallion,  and  the  proceedings  were  instituted  before  a  justice  of 
the  peace.  Both  defendants  appeared,  but  the  defendant  Thomas 
Dennis  alone  answered  the  complaint.  The  justice,  on  the  18th  day 
of  December,  1889,  rendered  judgment  establishing  the  plaintiff's 
lien  upon  the  mare  and  colt  in  question,  which  judgment  was 
reversed  by  the  County  Court. 

-E  W,  Gardner^  for  the  appellant. 

Charles  S.  Paddock,  for  the  respondent 
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Maoombeb,  J. : 

This  action  was  begun  before  a  justice  of  the  peace  to  foreclose  a 
Ken  of  twenty-five  dollars,  which  the  plaintiff  claimed  for  services 
of  his  stallion  rendered  to  the  mare  of  the  defendant  FarshalL  The 
price  agreed  upon  with  the  defendant  Parshall,  who  then  owned  the 
mare,  was  twenty-five  dollars  to  insure.  The  defendant  Dennis 
bought  the  mare  after  such  service  and  before  any  notice  of  lien 
was  filed. 

The  judgment  of  the  justice  of  the  peace  was  as  follows :  '^  I  find 
ifrom  the  evidence  that  the  plaintiff  has  a  lien  on  the  mare  and  colt 
in  the  sum  of  twenty-five  dollars,  and  that  he  is  entitled  to  foreclose 
his  lien  and  sell  said  property.  Wherefore  I  did,  on  December  18, 
1889,  render  judgment  in  favor  of  the  plaintiff  and  against  lihe 
defendant  for  $25  damages  and  $6.78  costs." 

This  action  was  brought  in  pursuance  of  the  provisions  of  chap- 
ter 458  of  the  Laws  of  1887,  as  amended  by  chi^ter  457  of  the  Laws 
of  1888,  entitled  ^^  An  act  to  prevent  deception  and  fraud  by  owner 
or  owners,  or  agent,  who  may  have  control  of  any  stallion  kept  for 
service,  by  proclaiming  or  publishing  fraudulent  or  false  pedigrees, 
and  to  protect  such  owner  or  owners  or  agents  in  the  collection  of 
fees  for  the  services  of  such  stallions." 

By  section  1  of  this  act  provision  is  made  for  filing  with  the  clerk 
of  the  county  a  written  statement  giving  the  name,  age  and  pedi- 
gree, if  known,  the  description  and  terms  and  conditions  upon  which 
the  stallion  wiU  serve.  Upon  filing  such  statement  the  county  clerk 
is  xequired  to  issue  a  certificate  or  license  to  the  owner  that  such 
statement  has  been  filed  in  his  office,  which  statement  and  certificate 
shall  be  posted  in  a  conspicuous  place  in  each  locality  in  which  the 
stallion  shall  be  kept  for  service.  Section  2  provides  a  penalty  for 
publishing  a  false  pedigree  of  the  horse.  Section  3  is  as  follows : 
"  Whenever  the  owner  or  agent  of  any  stallion  shall  have  complied 
with  the  foregoing  provisions  of  this  act,  the  services  of  such  stallion 
shall  become  a  lien  on  each  mare  served,  together  with  the  foal  of 
such  mare  from  such  service,  in  an  amount  agreed  upon  between  the 
parties  at  the  time  of  service,  or  if  no  agreement  was  entered  into 
then  in  such  amount  as  specified  in  the  statement  of  the  owner  or 
agent  filed  with  the  county  clerk,  provided  a  notice  of  lien  shall  be 
filed^  within  one  year  after  such  service,  in  the  same  manner  and 
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place  as  chattel  mortgages  are  now  required  by  law  to  be  filed. 
The  notice  of  lien  so  filed  shall  be  in  writing,  specifying  against 
whom  the  claim  is,  the  amount  of  the  same,  together  witli  a  full 
description  of  the  property  upon  which  the  lien  is  held.  Such  Ken 
shall  terminate  at  the  end  of  one  year  from  the  date  of  filing  notice 
thereof,  unless  within  that  time  an  action  shall  be  commenced  for 
the  enforcement  thereof." 

The  amendment  made  by  chapter  45Y  of  the  Laws  of  1888 
extended  the  time  for  filing  the  notice  of  lien  from  six  months,  as 
was  provided  in  the  act  of  1887,  to  one  year  from  the  time  of  service. 
No  question  is  made  but  that  the  plaintiff  conformed  strictly  to  the 
requirements  of  this  act  relating  to  the  duties  of  the  owner  of 
stallions.  A  proper  certificate  was  issued  to  him  by  the  county 
clerk  and  the  same  was  duly  posted.  A  notice  of  lien,  as  required 
by  section  3,  was  filed  in  the  clerk's  office  on  December  8,  1888, 
before  the  expiration  of  six  months  allowed  by  the  statute  of  1887, 
from  the  time  of  service,  and  the  same  was  duly  filed  and  recorded. 

The  learned  county  judge  reversed  the  judgment  of  the  justice  of 
the  peace  upon  the  ground  that  the  defendant  Dennis,  having  pur- 
chased the  mare  before  notice  of  lien  had  been  filed,  took  her  and 
her  subsequent  foal  discharged  of  any  lien  in  favor  of  the  plaintiff 
by  this  statute.  That  proposition  presents  the  only  meritorious 
question  in  the  case. 

This  act,  manifestly,  was  passed  in  the  interest  of  the  improve- 
ment in  the  breed  of  horses  through  systematic  and  judicious 
breeding,  and  for  the  protection  and  encouragement  of  the  owners 
of  stallions  with  ancient  pedigrees  against  persons  fraudulently 
seeking  service  without  pay.  Very  little  reflected  hght  is  thro^vn 
upon  its  interpretation  from  the  mechanics'  lien  laws  of  the  State ; 
yet,  in  so  far  as  such  laws  may  be  resorted  to  for  its  elucidation,  the 
same  corroborate  the  contention  made  in  behalf  of  the  plaintiff, 
namely,  that  it  is  not  necessary  to  charge  the  purchaser  of  the  mare 
with  notice  of  the  service  in  order  to  enable  the  owner  of  the 
stallion  to  enforce  this  statutory  lien.  The  mechanics'  lien  law  of 
1875,  chapter  233,  provided  that  any  person  who  should  thereafter 
perform  any  labor  in  erecting,  altering  or  repairing  any  house, 
building,  etc.,  with  the  consent  of  the  owner,  being  such  owner  as 
is  in  this  section  hereinafter  described,  should,  on  filing  with  the 
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county  clerk  of  the  county  in  which  the  property  ie  situated,  the 
notice  prescribed  by  the  fourth  section  of  this  act,  have  a  Ken  for 
the  value  of  such  labor  and  materials  upon  such  house,  etc.,  to  the 
extent  of  the  right,  title  and  interest  of  the  owner  of  the  property,, 
existing  at  the  time  of  filing  said  notice.  Section  4  of  that  act 
provided  that  no  lien  should  attach  to  said  land,  buildings  or 
appurtenances  unless  such  notice  was  filed  by  the  clerk ;  and  such 
notice  when  so  filed  thereafter  only  operated  as  an  incumbrance 
upon  said  property.  By  the  lien  law  applicable  to  the  city  of  New 
York,  chapter  379  of  the  Laws  of  1876,  it  was  expressly  provided 
that  no  lien  should  attach  until  the  fiUng  of  the  claim.  So,  also,  of 
the  lien  law  given  to  livery  stable  keepers  and  others  (chapter  498- 
of  the  Laws  of  1872),  where  the  lien  was  expressly  declared  to  take 
effect  only  from  the  time  of  giving  the  notice  thereof,  and  while  the 
property  was  in  the  hands  of  the  keeper,  etc.  Under  these  laws^ 
and,  as  we  understand  it,  under  all  mechanics  lien  laws,  no  lien  can 
be  created  until  notice  thereof  is  actually  filed. 

In  the  act  before  us  for  construction,  certain  duties  are  required 
of  the  owner  of  a  stallion  as  a  condition  precedent  to  any  right  of 
lien.  He  is  required  to  file  a  statement  of  the  pedigree  of  his  horse, 
and  if  the  same  is  untrue,  no  recovery  can  be  had  for  service.  There 
is  nothing  analogous  to  this  requirement  in  the  mechanics'  lien  laws. 
The  purpose  of  the  statute  seems  to  be,  that  when  the  owner  haa 
fully  and  fairly  disclosed  the  pedigree  of  his  stallion,  and  has  filed 
the  same  with  the  clerk  of  the  county,  and  has  received  and  posted 
the  same  together  with  the  clerk's  certificate,  he  shall  not  be  cheated 
or  deprived  of  the  value  of  the  service.  The  statute  makes  it  a 
condition  precedent  to  the  lien  that  the  statement  of  such  pedigree 
shall  be  filed  and  posted.  It  is  absolute  in  its  terms,  that  in  such 
an  event  the  owner  shall  have  a  lien.  Its  language  is :  "  Whenever 
the  owner  or  agent  of  any  stallion  shall  have  complied  with  the 
foregoing  provisions  of  this  act,  the  service  of  such  stallion  shall 
become  a  lien  on  each  mare  served,  together  with  the  foal  of  such 
mare,  from  such  services,"  etc.  Here  a  lien  was  created  inprcBsenti 
from  the  time  of  service.  There  was  provided  but  one  way  of 
defeating  it,  and  that  consisted  in  the  failure  of  the  owner  of  the 
stallion  to  file  a  notice  of  lien  within  the  time  prescribed  by  the  statute. 
The  lien  existed  from  the  time  of  service,  but  it  was  liable  to 
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become  inoperatiye  and  defeated  by  a  f ailare  to  file  the  notice,  and 
in  no  other  event.  This,  manifestly,  was  the  purpose  of  the  statute. 
In  the  usual  course  of  service,  where,  as  in  this  case,  the  contract 
was  to  insure,  it  could  not  reasonably  be  expected  that  the  owner 
would,  immediately  after  the  service,  file  a  notice  of  lien.  Such  act 
was  not  required  in  border  to  secure  him. 

A  very  significant  circumstance  in  determining  the  intent  of  the 
legislature  in  this  respect  is  the  fact  that,  in  the  act  of  1887,  the 
time  for  filing  the  notice  of  lien  was  limited  to  six  months,  but  experi- 
ence showed  that  in  many,  perhaps  in  a  majority  of  cases,  it  was  not 
absolutely  determinable  whether  the  mare  was  in  foal  at  the  end  of 
si^  months  from  the  service,  and  hence  the  time  was  extended  to  one 
year  for  the  filing  of  the  notice,  a  period  in  which  it  would  be  abso- 
lutely known  whether  or  not  the  contract  to  insure  had  been  fulfilled. 
Under  this  act  we  are  of  the  opinion  that  the  purchaser  of  the  mare 
takes  the  property,  subject  to  the  lien  which  may  then  exist  upon 
her  and  her  foal. 

The  judgment  of  the  justice  of  the  peace,  though  not  artistically 
prepared,  is,  in  substance,  in  accordance  with  sections  1737  and  1740 
of  the  Code  of  Civil  Procedure.  Even  if  it  were  otherwise,  it  was 
the  duty  of  the  County  Court,  under  section  3063  of  that  Code  to 
render  the  proper  judgment  according  to  the  justice  of  the  case, 
without  regard  to  technical  errors  or  defects  which  did  not  affect 
the  merits  of  the  case. 

We  are  not  unmindful  that  there  is  a  further  question  in  the  case 
relating  to  notice  to  the  defendant  Dennis,  before  purchasing  the 
mare,  of  the  actual  services  rendered  by  the  plaintiff's  stallion ;  but 
we  prefer  to  rest  our  judgment  upon  the  main  proposition  as  contained 
above,  namely,  that  the  lien  for  the  service  of  a  stallion  under  this 
statute  attaches  from  the  time  of  service,  provided  the  same  is  followed 
by  the  filing  of  the  notice  of  such  lien  within  the  time  prescribed. 

The  judgment  of  the  County  Court  should  be  reversed  and  that 
of  tlie  justice  affirmed,  with  costs. 

DwiOHT,  P.  J.,  and  Coelett,  J.,  concurred. 

Judgment  of  the  County  Court  of  Ontario  county  reversed  and 
that  of  the  justice  of  the  peace  affirmed,  with  costs  of  this  appeal 
and  in  the  County  Court. 
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THERESA  WIWIROWSKI,  as  Admikistbateix,  kto.,  Rxsfohd- 
EHT,  V.  THE  LAKE  SHORE  AND  MICHIGAN  SOUTHERN 
RAILWAY  COMPANY,  Appellamt. 

Proof  09  to  the  abaenee  of  contributory  negligence — from  uhat  faeU  the  taking  nf 

proper  preeatUums  may  be  preeumed. 

In  an  action  brought  by  a  wife  to  recover  the  damages  resulting  from  the  death 
of  her  husband  upon  the  defendant  s  railroad,  it  appeared  that  the  wife,  her 
husband  and  a  friend,  were  walking  on  a  sidewalk,  across  which  ran  the  tracks 
of  the  railroad  company,  the  wife  being  about  three  feet  behind  her  husband 
and  his  friend;  that  the  plaihtiff,  as  they  approached  the  tracks,  watched  for  a 
train  passing  up  or  down;  that  she  looked  both  ways,  saw  no  light  or  car  coming, 
heard  no  noise,  saw  no  flagman,  heard  no  one  call  to  them,  and  did  not  hsfur 
any  bell  or  whistle;  that  the  two  men  stepped  upon  the  tracks  of  the  defend- 
ant's railroad  and  were  struck  by  the  rear  end  of  a  tender  attached  to  a  locomo- 
tive which  was  being  backed  along  the  track,  and  were  both  killed. 

The  evidence  offered  by  the  defendant,  the  Railroad  Company,  tended  to  show  that 
proper  signals  were  given  as  the  engine  and  tender  approached  the  crossing; 
that  the  persons  killed  were  trespassing  upon  the  defendant's  tracks,  and  that 
they  were  warned  and  urged  not  to  cross  by  the  flagman,  but  his  warnings 
were  unheeded,  while  the  evidence  on  the  part  of  the  plaintiff  tended  to  show 
the  reverse. 

At  the  close  of  the  evidence  the  defendant's  counsel  asked  the  court  to  direct  a 
verdict  for  the  defendant  upon  the  ground,  among  others,  that  there  was  no 
proof  of  want  of  contributory  negligence  on  the  part  of  the  deceased. 

JBbldf  that  the  motion  was  properly  denied;  that  if  the  jury  found,  as  they  might, 
that  the  plaintiff's  evidence  was  true,  they  might  fairly  assume  that  her  husband 
took  the  same  precautions  as  the  plaintiff,  and  made  the  same  observations  as 
she  did.    (Dwiqht,  P.  J.,  dissenting.) 

Appeal  by  the  defendant  from  a  judgment,  entered  in  the  office 
of  the  clerk  of  the  county  of  Erie  on  the  20th  day  of  February,  1890, 
in  favor  of  the  above-named  plaintiff  and  against  the  said  defendant, 
for  the  sum  of  $2,600.47,  damages  and  costs ;  and  also  from  an  order, 
entered  in  said  clerk's  office  on  the  11th  day  of  February,  1890, 
denying  the  said  defendant's  motion  for  a  new  trial  upon  the  minntes 
of  the  court. 

The  action  was  brought  to  trial  at  the  Erie  County  Circuit  on  the 
11th  day  of  December,  1889,  and  a  verdict  was  rendered  in  favor 
of  the  plaintiff  for  the  sum  of  $2,500. 
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.  James  Fraaer  Gluck^  for  the  appellant 
Frank  R.  PerkinSy  for  the  respondent. 

CORLBTT,  J. : 

On  the  evening  of  October  27,  1888,  the  plaintiff,  her  husband 
and  a  neighbor  named  Jacobowski,  were  going  t6  Rilings'  planing 
mill,  in  the  city  of  Buffalo,  on  Clinton  street,  on  business.  They 
went  down  Clark  street  to  Fillmore  avenue,  along  that  avenue  to 
the  space  between  the  West  Shore  Railroad  tracks  and  the  New  York 
Central  tracks ;  then  westerly  along  that  space  to  Oneida  street,  and 
from  that  point  along  the  sidewalk  on  the  southerly  side  of  that 
street  across  the  three  tracks  of  the  New  York  Central  and  Hudson 
River  Railroad  Company,  to  the  west  bound  track  of  the  defendant, 
upon  which  the  accident  occurred.  On  that  track  an  engine  was 
backing  in  from  East  Buffalo  towards  the  city  with  a  tender  and 
caboose.  The  tender  came  first,  the  reversed  engine  next  and  the 
caboose,  coupled  to  the  head  of  the  engine,  last.  The  rear  of  the 
tender  struck  the  plaintiff's  intestate  and  Jacobowski  on  the  cross- 
ing, killing  them  both  instantly.  The  plaintiff  was  about  three  feet 
behind  the  meb  at  the  time  of  the  accident. 

On  the  northerly  of  the  Central's  tracks,  cars  were  standing 
from  within  twenty  feet  of  Oneida  street  up  to  near  Montgomery 
street.  A  passenger  train  had  just  passed  on  the  east  bound  Central 
track  lying  next  to  the  one  on  which  the  accident  occurred.  The"" 
rear  lights  of  that  train  were  in  sight  when  the  engine  and  caboose 
which  caused  the  injury  came  along.  It  was  between  six  and  seven 
o'clock  when  the  accident  happened  and  very  dark. 

The  testimony  on  the  part  of  the  plaintiff  tended  to  show  that 
the  plaintiff  and  the  persons  killed  went  on  the  sidewalk  on  Oneida 
street,  along  which  they  walked  across  the  New  York  Central  and 
Hudson  River  Railroad  tracks,  the  two  men  in  front  and  the  plaintiff 
three  feet  behind.  That  as  they  approached  the  defendant's  track 
the  plaintiff  watched  for  a  train  passing  up  or  down ;  that  she  looked 
both  ways ;  saw  no  light  or  car  coming ;  heard  nonoise ;  saw  no  flag- 
man ;  heard  no  one  call  to  them,  and  did  not  hear  any  bell  or 
whistle ;  that  under-such  circumstances  the  men  stepped  upon  the 
defendant's  west  bound  track  and  were  struck  by  the  rear  end  of 
the  tender  and  killed.  The  plaintiff  stood  on  the  sidewalk. 
Hun— Vol.  LVHT        6 
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TliQ  defendant's  evidence  tended  to  show  that  proper  signals  were 
given  as  the  engine  and  tender  approached  the  crossing;  that  the 
persons  killed  were  trespassing  on  the  defendant's  tracks,  and  that 
they  were  warned  and  urged  not  to  cross  by  the  flagman,  but  tliat  his 
warnings  were  unheeded.  The  evidence  on  the  part  of  the  plaintiff 
tended  to  show  the  reverse.  The  plaintiff's  evidence  also  tended  to 
show  that  the  engine  and  tender  drawing  the  caboose  were  being 
backed  down  at  the  rate  of  five  niiles  an  hour,  crossing  numerous 
streets  on  a  dark  night  without  signal  lights,  which  could  be  seen  at 
the  crossings,  and  without  warnings  that  could  be  heard;  also, 
without  a  flagman  to  give  warning,  and  that  none  was  given.  The 
evidence  also  tended  to  show  that  there  was  no  head-light  to  throw 
light  upon  the  tracks  in  front  of  the  moving  train  to  enable  those 
in  the  cab  to  see  what  was  on  the  track ;  that  the  tender  was  broader 
than  the  front  of  the  engine  and  would  partially  hide  the  track  in 
front ;  tliat  the  train  was  being  run  in  the  dark,  and  those  on  it  were 
unable  to  see  what  they  were  approaching,  and  that  such  was  the 
situation  when  the  men  were  killed. 

The  plaintiff,  as  administratrix  of  her  husband,  brought  this  action 
to  recover  damages  for  his  death.  It  was  tried  in  February,  1890, 
at  the  Erie  Circuit,  before  Justice  Daniels  and  a  jury.  At  the 
close  of  the  evidence  the  defendant's  counsel  asked  the  court  to 
direct  a  verdict  for  the  defendant  upon  the  ground,  among  others, 
that  there  was  no  proof  of  want  of  contributory  negligence  on  the 
part  of  the  deceased.  This  was  denied.  Exception  was  taken  by 
the  defendant.  The  jury  found  a  verdict  of  $2,500  for  the  plaintiff. 
A  motion  for  a  new  trial  was  made  and  denied,  and  the  defendant 
appealed  to  this  court. 

The  only  substantial  controversy  on  this  appeal  is  whether  the 
deceased  was  guilty  of  contributojy  negligense,  and  whether  the 
cause  was  so  barren  of  proof  upon  that  question  as  to  require  that 
the  plaintiff  should  have  been  nonsuited,  or  that  a  verdict  should 
have  been  directed  in  favor  of  the  defendant. 

In  Par%ona  v.  New  York  Central  and  Hudson  Ri/oer  Railroad 
Company  (113  N.  Y.,  355-364),  the  rule  is  thus  stated  by  the  judge 
delivering  the  opinion :  "  The  question  is,  whether  the  injured 
party,  under  all  of  the  circumstances  of  the  case,  exercised  that  degree 
of  care  and  caution  which  prudent  persons  of  ordinary  intelligence 
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Qgaally  exercise  nnder  like  circumstances.  This  rule  must  in  all 
cases,  except  those  marked  by  gross  wnd  inexcvscMe  negligence^ 
render  the  question  involved  one  of  fact  for  the  jury."  'All  the 
more  recent  cases  are  to  the  same  effect.  {Oalmn  v.  Mayor  of 
New  Tm%  112  N.  T.,  223;  Palmer  v.  Dewring^  93  id.,  7; 
JS(mmey  v.  BrooJclyn  City  Ji.  R.  Co.y  27  N.  T.  State  Rep.,  49 ; 
Bechwith  v.  N.  Y.  C.  and  H.  R.  R.  Co,^  28  id.,  130 ;  Tolman  v. 
Syracvse^  Ring,  and  N.  Y,  R  R,  Co.^  98  N.  T.,  203 ;  Cowam,  v. 
Third  Ave.  R.  R.  Co.,  31  N.  Y.  State  Rep.,  145.) 

The  evidence  in  this  case  required  a  submission  of  this  question 
to  the  jury.  If  the  plaintiff  had  received  injuries,  and  she  had 
brought  an  action  to  recover  damages,  it  could  not  be  successfully 
uiged,  assuming  her  evidence  to  be  true,  that  the  case  should  not 
have  been  submitted  to  the  jury.  While  it  does  not  appear  what 
acts  of  diligence  were  exercised  by  the  deceased  before  he  stepped 
upon  the  track,  it  does  appear  what  the  facts  were  and  the 
surrounding  indications  of  danger,  by  the  testimony  of  the  plaintiff. 
-If  the  jury  found,  as  they  did,  that  her  evidence  was  true,  it  is  fair 
to  assume  that  her  husband,  the  plaintiff  being  with  him,  took  the 
same  precautions  and  made  the  same  observations  that  she  did. 
When  it  appears  that  observation  and  looking  both  ways  would 
have  disclosed  no  danger,  it  is  not  too  much  to  assume  that  the 
deceased  exercised  proper  caution  before  going  upon  the  track,  and 
as  he  cannot  speak  upon  the  subject,  it  would  not  be  logical  or  in 
accoi-dance  with  human  nature  to  hold  that  he  exercised  less  caution 
than  his  wife,  or  that  he  exposed  himself  to  danger  without  proper 
precaution.  If  there  had  not  been  any  evidence  that  looking  and 
observing  would  have  disclosed  no  danger  when  in  fact  there  was, 
it  could  be  urged  with  great  force  that  there  was  want  of  aflSrmative 
proof  of  proper  diligence.  But  when  it  aflSrmatively  appears  that 
diligent  observation  disclosed  no  danger,  it  cannot  be  urged  with 
any  cogency  that  the  person  killed  neglected  proper  precaution. 
Under  all  the  circumstances,  it  satisfactorily  appears  that  the  learned 
trial  justice  was  right  in  refusing  to  nonsuit  the  plaintiff  and 
directing  a  verdict  for  the  defendant ;  also  in  denying  the  defendant's 
motion  for  a  new  trial. 

The  judgment  and  order  must  be  affirmed. 

Maookbsb,  J.,  concurred. 
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DwiGHT,  P.  J.  (dissenting) : 

The  evidence  plainly  required  the  submission  to  the  jury  of  the 
question  of  the  defendant's  negligence,  and  amply  supported  the 
verdict  of  the  jury  in  that  particolar ;  the  question  is  whether  there 
was  evidence  to  warrant  the  verdict  on  the  other  branch  of  the  case, 
namely,  of  the  absence  of  contributory  negligence.     It  is  conceded 
that  there  was  no  evidence  showing,  or  tending  to  show,  that  the 
deceased  himself  exercised  any  care  to  avoid  the  collision  whicli  caused 
his  death.    His  mouth  being  closed,  as  well  as  that  of  the  person  most 
immediately  in  his  company,  the  court,  as  well  as  the  jury,  would  be 
disposed  to  seize  upon  slight  circumstances,  if  such  existed,  from 
which  the  inference  might  be  drawn  that  he  was  looking  and  listen- 
ing for  an  approaching  train.     But  of  such  circumstances  there  are 
none,  so  the  learned  judge,  who  submitted  the  case  to  the  jury  and 
denied   the  motion  for  a  new  trial,  substantially  concedes.     The 
charge  of  the  court  is  not  in  the  record,  but  the  opinion  which 
accompanied  the  denial  of  the  motion  for  a  new  trial  suggests  the 
ground  upon  which  the  verdict  in  this  particular  was  permitted  to 
be  found,  and  was  sustained  by  the  court  at  the  circuit,  viz.,  that 
the  lack  of  evidence  of  the  requisite  care  for  his  own  safety  on  the 
part  of  the  deceased  may  be  cured  by  evidence  of  the  exercise  of 
such  care  on  the  part  of  another  person  in  his  company  or  near 
vicinity.     The  learned  judge  says :  "Nq  authority  has  gone  so  far 
as  to  hold  that  a  person  in  the  position  of  the  plaintifiF,  sustaining 
the  relation  she  did  to  one  of  the  deceased  persons,  liy  her  own 
endeavor  to  discover  the  approach  of  the  train,  if  one  could  be  seen 
to  have  been  in  the  vicinity,  would  not  answer  all  the  requirements 
of  the  rule  demanding  care  of  a  person  as  near  to  her  as  her  husband 
was,  before  he  should  undertake  to  cross  a  railway."     The  sugges- 
tion seems  to  be  of  the  possibility  of  a  vicarious  satisfaction  of  the 
law  which  imposes  the  duty  of  care  for  his  own  safety  upon  a 
person  who  enters  a  position  of  danger.      The  proposition   is  one 
which  would  seem  to  require  aflSrmative  authority  to  support  it, 
and  which  can  hardly  stand  upon  the  absence  of  express  authority 
to  the  contrary.     Undoubtedly  the  two  persons  involved  might  stand 
in  such  a  position  relative  to  each  other  as  to  entitle  the  one  to  rely 
upon  the  watchfulness  of  the  other.     If  the  deceased   had   been 
blind  or  deaf,  or  otherwise  disabled,  and  had  entrusted  himself  to 
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the  care  and  guidance  of  his  wife,  he  might  have  freed  himself 
from  the  obligation  of  caring  for  himself.  But  here  is  no  sugges- 
tion of  such  a  reliance  or  of  the  necessity  for  it.  The  wife  was  not 
leading  or  guiding  her  husband ;  the  latter  and  his  friend  went  first 
and  she  followed  as  she  could.  There  was  nothing  in  the  relation 
or  relative  position  of  the  two  which  charged  her  with  responsibility 
for  his  safety.  The  testimony  of  the  wife,  to  the  effect  that  she 
looked  both  ways  and  saw  no  light  or  cars  approaching,  was,  no 
doubt,  admissible  as  descriptive  of  the  situation,  so  far  as  it  went. 
But  the  cars  were  approaching,  and  the  undisputed  evidence  shows 
that  the  bell  on  the  engine  was  ringing  and  the  two  red  lights  on 
the  caboose  were  in  sight.  The  most  that  can  be  said  is  that  the 
light  and  the  sound  were  not  consciously  perceived  by  the  witness, 
or,  if  perceived,  that  they  did  not  convey  to  her  mind  the  impres- 
sion of  an  approaching  train.  Who  can  say  but  that,  if  the  deceased 
had  been  looking  and  listening,  he  might  not  only  have  heard  the 
bell  and  seen  the  red  lights,  but  also  might  have  been  warned  by 
them  of  the  approaching  train. 

For  the  reasons  indicated,  I  think  the  defendant  was  entitled  to  a 
nonsuit,  or,  at  least,  that  the  motion  for  a  new  trial  should  have 
been  granted,  and,  accordingly,  that  the  judgment  and  order 
appealed  from  should  be  reversed. 


Judgment  and  order  appealed  from  affirmed. 


EMMA    K  ENOS,  Respondent,    v.   JOHN    A.    ENOS, 

Appellant. 

Eoidenoe  m  to  the  dtfendanfs  wealth  and  family,  in  an  action  for  slander. 

In  an  action  to  recover  damages  because  of  the  utterance  of  slanderous  words  by 
the  defendant,  charging  the  plaintiff  with  being  a  prostitute  and  a  thief,  evi- 
dence  was  given  on  behalf  of  the  plaintiff  to  the  effect  that  the  defendant  had 
no  children,  and  that  he  had  property  of  the  value  of  $50,000,  in  regard  to 
which  the  trial  justice  charged  the  Jury  that  the  evidence  had  been  permitted, 
"  not  for  the  purpose  of  affecting  your  judgment  as  to  the  amount  of  damages 
he  should  pay,  because  you  will  not  be  permitted  to  enhance  the  damages  for 
the  reason  that  the  defendant  is  a  wealthy  man,  and  the  evidence  was  not 
aUowed  in  the  case  for  any  such  purpose  whatever,  but  it  was  allowed  for  the 
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sole  purpose  of  showing  the  effect  that  was  to  be  given  to  the  language  uttered 

by  this  particular  individual." 
Bield,  that,  in  an  action  for  slander  or  libel,  the  pecuniary  circumstances  of  the 

defendant  are  not  involved  in  the  issue;  and  evidence  showing  him  to  be  rich 

or  poor  is  not  admissible  on  the  question  of  damages. 
That  the  error  in  this  case  was  not  cured  by  the  charge  of  the  Justice  that  the 

evidence  was  proper  to  enable  the  jury  to  determine  what  weight  would  be 

given  to  the  defendant's  words. 
That  a  new  trial  should  be  granted,  as  the  jury  might  well  have  reasoned  that  the 

defendant  being  a  man  of  wealth,  and  having  no  family  dependent  upon  him, 

th^y  should  render  a  larger  verdict  than  if  these  facts  did  not  exist. 

Appeal  by  the  defendant  John  A.  Enos  from  an  order  made  at 
the  Yates  County  Circuit,  and  entered  in  the  Yates  county  clerk's 
office  on  the  4th  day  of  December,  1889,  denying  a  motion  made 
for  a  new  trial,  after  a  trial  before  the  court  and  a  jury  at  the  Yates 
County  Circuit,  at  which  a  verdict  was  rendered  for  the  plaintiff  in 
the  sum  of  $3,000. 

Ji.  A.  Zeary,  for  the  appellant. 

Calmn  J.  Susan^  for  the  respondent 

COBLETT,  J. : 

This  action  was  brought  to  recover  damages  for  slander.  The 
complaint  charges,  in  substance,  that  the  defendant,  at  various  times 
during  the  years  1886-87-88,  charged  the  plaintiff  with  being  a 
prostitute  and  a  thief.  The  answer  was  a  denial.  The  cause  was 
tried  at  the  Yates  Circuit,  before  a  justice  and  a  jury,  in  December, 
1889,  and  resulted  in  a  verdict  of  $3,000  for  the  plaintiff.  A  motion 
for  a  new  trial  was  made  and  denied,  and  the  defendant  appealed  to 
this  court. 

The  plaintiff  gave  evidence  tending  to  prove  the  allegations  of 
the  complaint.  The  defendant's  evidence  controverted  that  of  the 
plaintiff. 

Mason  L.  Baldwin  was  sworn  as  a  witness  on  the  part  of  the 
plaintiff,  and  testified  that  he  was  a  banker  and  knew  the  defendant. 
The  witness  was  asked  the  following  question :  "  Has  Mr,  Enos  any 
children  living  ? "  The  counsel  for  the  defendant  objected.  Counsel 
for  plaintiff  offered  to  prove  that  the  defendant  was  a  man  of  means 
and  had  no  one  depending  on  him  for  support,  to  which  the  counsel 
for  the  defendant   objected.     The  objection  was  overruled  and 
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exception  taken.  "A.  No,  I  don't  understand  he  has  any."  "  Q.  Has 
he  a  wife?"  "A.  Yes,  sir."  "Q.  Do  you  know  the  amount  of 
personal  property  Mr.  Enos  owns  t "  The  counsel  for  the  defendant 
objected  to  this  question,  as  being  incompetent  and  immaterial,  and 
not  to  be  taken  into  consideration  in  determining  the  question  at 
issue  here  before  the  jury.  Received  arid  exception  taken. 
"A.  Yes,  in  the  neighborhood."  "  Q.  How  much  ? "  "A.  In  the 
neighborhood  of  $50,000."  The  witness  also  testified  that  the 
defendant  owned  a  farm  of  100  acres. 

The  trial  justice,  in  charging  the  jury  on  this  subject,  said;  "  In 
the  first  place,  evidence  has  been  permitted  here  as  to  the  wealth  and 
standing  of  the  defendant,  not  for  the  purpose  of  affecting  your 
judgment  as  to  the  amount  of  damages  he  should  pay,  because  you 
will  not  be  permitted  to  enhance  the  damages  for  the  reason  that 
the  defendant  is  a  wealthy  man,  and  the  evidence  was  not  allowed 
in  the  case  for  any  such  purpose  whatever,  but  it  was  allowed  for  the 
sole  purpose  of  showing  the  effect  that  was  to  be  given  to  the  lan- 
guage uttered  by  this  particular  individual.  You  have  a  right  to 
know  the  financial  condition  and  standing  of  the  defendant  in  the 
community  where  he  resides  for  the  purpose  of  saying  what  weight 
would  be  given  to  anything  he  may  say  concerning  another  indi- 
vidual ;  because  a  man  in  the  position  of  this  defendant  certainly 
has  it  in  his  power,  by  making  a  statement,  to  carry  with  it  greater 
weight  than  another  person  would  have  who  Occupied  a  less  promi- 
nent  position  in  the  society  in  which  he  moves.  So  that  you  are  to 
consider  this  testimony  solely  with  a  view  to  arriving  at  the  weight 
which  is  to  be  given  by  you  to  the  statements  which  this  defendant 
may  have  made  concerning  this  plaintiff." 

The  leading  contention  on  the  part  of  the  appellant  is,  that  the 
trial  court  erred  in  admitting  the  evidence  above  quoted.  The  first 
question  objected  to  was,  whether  the  defendant  had  any  children 
living.  The  plaintiff's  counsel  stated  as  a  reason  why  the  evidence 
should  be  admitted,  that  he  would  show  him  to  be  a  man  of  wealth, 
and  that  he  had  no  one  dependent  upon  him  for  support.  After  this 
statement  the  defendant  again  objected.  It  was  overruled  and  excep- 
tion taken,  and  the  witness  answered  to  the  effect  that  he  had  no 
children.  Whether  the  defendant  had  or  had  not  children  could 
in  no  way  bear  upon  the  question  as  to  how  much  weight  or  import- 
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snce  would  be  attached  to  the  words  he  used  concerning  the  plaintifi. 
The  only  possible  purpose  of  this  evidence,  in  the  nature  of  things, 
was  to  show  that  the  defendant  had  no  family  dependent  upon  him  for 
support.  This  was  the  view  taken  by  the  learned  counsel  for  the 
plaintiff,  for  he  stated  that  such  was  his  purpose  in  offering 
the  evidence.  The  court,  after  being  fully  advised  of  the  reason 
why  the  evidence  was  offered,  overruled  the  objection.  How  far, 
or  to  what  extent,  the  fact  that  the  defendant  had  no  children, 
affected  the  jury  on  the  question  of  damages,  it  is  impossible  to 
determine.  They  might  well  have  reasoned,  as  the  plaintiff's  counsel 
did,  that  being  a  man  of  wealth,  and  having  no  family  dependent 
upon  him,  they  should  render  a  larger  verdict  than  if  those  facto 
did  not  appear. 

The  other  question  objected  to  was  an  inquiry  as  to  the  wealth  of 
the  defendant.  The  ground  of  the  objection  was  that  the  evidence 
was  incompetent  and  immaterial,  and  not  to  betaken  into  considera- 
tion in  determining  the  question  at  issue  before  the  jury.  The 
witness  was  allowed  to  answer  this  question  after  exception,  and  the 
evidence  showed  he  had  $50,000  of  personal  property,  and  a  farm 
of  100  acres.  In  view  of  what  was  said  after  the  question  was 
asked  in  reference  to  the  children,  it  is  diflScult  to  see  upon  what 
theory  this  question  was  asked,  except  as  bearing  upon  the  question  of 
damages.  Both  questions,  naturally  and  legitimately,  bore  upon  that 
subject,  and  the  jury  were  fully  informed  as  to  the  defendant's 
family  and  property. 

It  is  now  the  rule  in  this  State  that  in  an  action  of  slander  or 
libel  the  pecuniary  circumstances  of  the  defendant  are  not  involved 
in  the  issue,  and  evidence  showing  him  to  be  rich  or  poor  is  not 
admissible  on  the  question  of  damages.  {Dain  v.  Wycoffj  7  N.  Y., 
191-193;  Palmer  v.  SaakinSy  28  Barb.,  90;  Atcsim  v.  Baeon^ 
49  Hun,  386.) 

The  trial  justice  in  his  charge  to  the  jury  in  the  portion  above 
quoted  stated  that  such  was  the  law ;  but  he  treated  the  evidence  as 
proper  for  another  purpose,  stating  that  the  jury  had  a  right  to 
know  the  financial  condition  and  standing  of  the  defendant  for  the 
purpose  of  showing  what  weight  should  be  given  to  his  words. 

It  is  the  general  rule  that  where  improper  evidence  has  been 
received  under  objection,  which  may  affect  the  verdict,  it  is  not 
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cured  by  a  direction  of  the  judge  to  disregard  it.  {JErhen  v. 
LorUiardj  19  N.  Y.,  299;  WHgkt  v.  Equitable  Life  Ins.  Co,j 
41  Supr.  Ct  [9  J.  &  S.],  1 ;  AUen  v.  Jamea^  7  Daly,  13 ;  Neumann. 
Ooddard^  48  How.  Pr.,  363 ;  Trmere  v.  Eighth  Ave.  B.  E.  Co.^ 
3  Keyes,  497.)  It  is  true  that  this  rule  has  been  somewhat  modified 
in  GaU  v.  OaU  et  od  (114  N.  T.,  109),  and  Ilolmes  v.  Moffat  (120  id., 
159),  but  not  BO  as  to  affect  the  questions  inyolved  in  this  appeal. 

A  specific  objection  must  always  be  taken  imless  th^  evidence  in 
its  essential  character  is  incompetent.  {Tooley  v.  Bacon,  70  N.  Y., 
34,  35 ;  Baylies  on  Kew  Trials,  179.)  It  is  a  familiar  rule  that 
where  illegal  evidence  which  might  affect  a  verdict  is  admitted,  a 
new  trial  must  be  granted.  {Starhvrd  v.  BarronSy  43  N.  Y.,  200 ; 
Baird  v.  OiOett,  47  id.,  186.) 

Evidence  of  the  amount  of  the  defendant's  property  was  not 
admissible  on  the  question  of  damages,  nor  was  that  as  to  the  number 
of  his  children.  It  is  difficult  to  see  from  an  examination  of  the 
case  for  what  purpose  the  evidence  objected  to  was  admitted,  in 
view  of  what  occurred  at  the  time,  except  as  bearing  upon  the 
question  of  damages. 

Was  the  evidence  objected  to  admissible  on  the  question  of  how 
much  weight  should  be  attached  to  the  words  spoken  ?  It  is  difficult  to 
see  upon  what  principle,  as  a  legal  proposition,  a  man's  financial  ability 
should  increase  or  diminish  the  importance  of  his  declarations  on  the 
question  of  another's  character.  Thisis  well  illustrated  in  the  present 
case,  for  several  witnesses  testified  that  they  attached  no  weight  or 
importance  to  the  defendant's  utterances,  and  still  the  evidence 
objected  to  was  held  to  be  competent  upon  the  ground  that  his 
financial  standing  would  add  weight  and  influence  to  his  words.  The 
position  or  standing  of  an  individual  speaking  slanderous  words 
might  bear  upon  the  weight  of  his  utterances,  but  the  amount  of 
money  or  property  he  possesses  would  not  naturally  affect  his  credi- 
bility, or  cause  his  statements  to  be  more  readily  believed.  If  this 
were  so,  no  reason  is  seen  why  a  man's  wealth  might  not  be  proved 
in  all  cases  where  he  is  a  witness  for  the  purpose  of  increasing  the 
force  and  cogency  of  his  evidence. 

The  learned  counsel  for  the  respondent  cites  no  case  holdings 
that  the  amount  of  money  a  man  has  adds  to  the  weight  or  influence 
Hto— Vol.  LVIIII        7 
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of  his  statements  on  questions  of  character.  But  in  any  view  of  the 
case,  it  is  impossible  to  know  that  the  admission  of  the  evidence 
objected  to,  on  the  question  of  children  did  not  affect  the  minds  of 
the  jury,  and  it  certainly  cannot  be  claimed,  as  to  this  evidence,  that 
it  could  have  weight  on  the  importance  to  be  attached  to  the  slan- 
deious  words.  The  fact  that  a  man  has  or  has  not  children  can 
certainly  have  no  weight  in  any  such  direction.  The  only  legitimate 
effect  was  to  influence  the  jury  in  giving  the  plaintiff  a  larger  verdict 
because  he  had  no  one  dependent  upon  him  for  support. 

Suppose  that  no  evidence  of  the  amount  of  the  defendant's  wealth 
had  been  admitted,  and  proof  had  been  offered  showing  that  he  had 
no  children  or  family  to  support,  and  it  had  been  received  under 
objecti(>n,  it  could  hardly  be  argued  that  the  evidence  was  competent ; 
it  could  not  be  construed  to  be  received  except  for  the  purpose  of 
showing  that  no  injury  would  be  indicted  upon  the  defendant's 
family  by  finding  a  verdict  against  him  for  a  large  sum  of  money. 
Such  evidence  would  naturally  tend  to  influence  the  jury  on  the 
question  of  damages. 

It  follows  that  a  new  trial  must  be  granted,  with  costs  to  abide 
the  event. 

DwiGHT,  P.  J.,  and  Maoohbbb,  J.,  concurred. 

Order  appealed  from  reversed  and  a  new  trial  granted,  with  costs 
to  abide  the  event. 


THE  WATERLOO  WOOLEN  MANUFACTURING  COM- 
PANY,    Respondent,     v.     JAMES     SHANAHAN,     ab 

SUPEEINTBNDENT  OP  PuBLIO  WoEKS,  JAMES  SHANA- 
HAN, Individually,  WILLIAM  L.  SWEET,  JUSTIN 
B.  H.  MONGIN  AND  GEORGE  COOK,  Appellants, 
Impleaded,    etc. 

JhtHie  officer — acting  under  an  uneanetituiional  itattUe — lidbHUy  of,  to  an  indi- 
s  vidual  damaged. 

Where  the  superintendent  of  public  works  makes  a  contract  for  the  dredging  and 
excavating  of  the  channel  of  a  river,  which  is  a  public  highway,  in  aooordance 
with  the  provisions  of  an  unconstitutional  statute,  he  is  properly  made  a  party 
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defendant  individually,  in  an  action,  brought  by  a  person  whose  rights  are 
affected  by  such  work,  to  restrain  the  execution  thereof  and  for  damages. 

In  such  case,  as  the  act  under  which  the  superintendent  makes  the  contract  is 
unconstitutional  and  void,  the  superintendent  cannot  invoke  its  protection  in 
defense  of  his  action  in  contracting  for  and  making  the  improvements  contem- 
plated thereby  to  the  prejudice  of  the  plaintiff. 

In  such  case  the  superintendent  is  acting  outside  of  his  official  authority,  and  his 
official  position  affords  him  no  protection  in  so  doing. 

Appeal  by  the  defendant  James  Shanahan,  as  superintendent  of 
public  works,  and  James  Shanahan,  individually,  from  a  judgment 
of  the  Supreme  Court,  entered  in  the  office  of  the  clerk  of  the 
county  of  Seneca  on  the  dlst  day  of  August,  1890 ;  also  an  appeal 
by  the  defendants  William  L.  Sweet,  Justin  B.  H.  Mongin  and 
George  Cook,  upon  questions  of  law  and  upon  facts,  from  the  same 
judgment 

The  action  was  brought  to  obtain  a  judgment  enjoining  and 
restraining  the  defendants,  their  servants  and  agents,  from  digging, 
dredging  or  altering  the  bed  or  channel  of  the  Seneca  river,  or 
interfering  with  the  plaintiffs  right  to  the  same,  and  to  recover 
the  damages  which  the  plaintiff  might  sustain  in  consequence  of  the 
doing  of  such  acts  by  the  defendants. 

Charles  A.  Hcmley^  for  appellants.  Sweet,  Mongin  and  Cook. 

Cha/rUs  F.   TaboTj  attorney-general,  for  James  Shanahan,  as 

superintendent  of  public  works,  and  James  Shanahan,  individually. 

# 

Frederick  Z.  Manniru/^  for  plaintiff  and  respondent 

COSLETT,  J. : 

In  1798  Samuel  Bear  became  the  owner  of  lan^  on  the  south 
side  of  the  Seneca  river,  along  which  he  dug  a  race  to  a  mill. 
This  race  leaves  the  river  at  the  larger  or  eastern  end  on  Big  Island. 
Seneca  river  flows  from  the  outlet  of  Seneca  lake,  at  the  village  of 
Oeneva,  easterly  through  the  villages  of  Waterloo  and  Seneca  Falls, 
and  finally  empties  into  the  Oswego  river.  It  divides  the  village  ot 
Waterloo,  one  ward  being  south  of  the  river,  the  other  north.  The 
land  on  the  north  side  of  the  river  was  patented  by  the  State  to 
John  McKinstry  in  1802,  and  contained  640  acres,  which  was  con- 
veyed by  him  to  Elisha  Williams  on  the  3d  of  December,  1807 
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Before  the  6th  day  of  April,  1813,  WilliamB  constructed  a  race  or 
canal  for  hydraulic  purposes,  and  erected  one  or  more  mills  on  the  site 
now  occupied  by  the  plaintifP^s  factories,  adjoining  the  river.  The 
race  conveyed  the  waters  from  the  river  to  the  mills,  famishing  their 
motive  power.  The  race  was  on  the  north  side  of  Big  Island, 
which  divides  its  flow,  its  main  current  being  south  of  the  island. 

The  lands  owned  by  Bear  on  the  south  side  amounted  to  100  acres, 
who  continued  its  owner  until  1826.  On  the  6th  day  of  April, 
1813,  the  Seneca  Lock  Navigation  Company  was  incorporated. 
(Session  Laws,  chap.  144  of  1813.) 

On  the  20th  of  April,  1825  the  legislature  authorized  the  con- 
struction of  the  Cayuga  and  Seneca  canal.  The  act  provided  for 
the  purchase  by  the  State  of  all  the  rights  and  title  of  the  Seneca 
Lock  ^Navigation  Company.  (Session  Laws  of  1825,  chap.  271.) 
The  State  simply  acquired  the  rights  of  the  Seneca  Lock  Naviga^ 

0 

tion  Company,  and  no  others. 

The  plaintifE  was  incorporated  in  1836,  and  is  the  owner  of  all 
the  water-power  and  privileges  which  Williams  had  in  his  lifetime, 
with  the  exception  of  one  run  of  stone.  Its  property,  consisting  of 
large  buildings  and  machinery,  is  valued  at  $250,000 ;  employs  three 
hundred  men  in  the  manufacture  of  woolen  goods.  Its  average 
insurance  is  about  $350,000.  A  protection  of  the  property  insured 
requires  the  use  of  force  pumps  propelled  by  water. 

Bear  race  is  now  owned  by  the  defendants.  Sweet,  Mongin  & 
Cock.  Their  mill  is  at  the  end  of  it,  and  their  title  was  derived  by 
mesne  conveyances  from  Bear.  The  mill  is  on  Washington  street, 
in  Waterloo,  and  the  race  draws  its  water  from  the  south  side  of 
Seneca  river, ,  They  obtained  title  three  or  four  years  ago,  paying 
for  the  mill,  lands  and  water  privileges,  $9,000. 

The  canal  of  the  Seneca  Lock  and  Navigation  Company  was 
originally  of  the  width  of  forty  feet,  and  three  or  four  feet  deep. 
In  1840  an  act  was  passed  authorizing  improvements  of  the  Cayuga 
and  Seneca  canal,  which  expressly  provided  that  the  rights  and 
interests  of  persons  owing  or  holding  hydraulic  privileges  on  the 
outlet  should  not  be  injured  by  such  improvements.  Prior  to  1857 
this  canal  was  enlarged  and  deepened  until  its  present  dimensions 
are  seventy  feet  on  the  surface,  with  a  depth  of  from  seven  to  nine 
feet.     There  has  been  no  increase  in  size  or  depth  since  1857,  but 


WATERLOO  WOOLEN  MFG.  CO.  v.  SHANAHAN.       53 


Fifth  Depabtment,  Ogtobbr  Tbbm,  1890. 


by  the  previous  enlargement  the  amoant  of  water  taken  into  the 
canal  was  greatly  increased.  The  plaintiffs  now  own  twenty-eight- 
thirtieths  of  the  water-power  and  its  appurtenances. 

JBefore  1888  Bear  race  always  remained  at  its  original  dimensions, 
twenty  feet  wide,  and  three  and  one-half  feet  deep.  Neither  Bear 
race  or  the  Seneca  river,  at  the  place  where  the  race  leaves  it,  consti- 
tute any  portion  of  the  canal  system  of  the  State  of  New  York.  The 
race  and  lands  on  each  side  of  it  are  private  property,  now  owned 
by  the  defendants,  Sweet,  Mongin  &  Cook.  The  plaintiff,  since  ft 
became  the  owner  of  its  property,  has  always  claimed  the  right  to 
use,  and  has  used,  for  its  own  purposes  all  the  surplus  waters  flow- 
ing from  the  canal  that  supplies  their  mills,  not  necessary  for  navi- 
gation. This  user  has  continued  for  more  than  twenty  years  before 
the  commencement  of  this  action,  and  was  always  acquiesced  in  by 
the  canal  authorities. 

On  the  18th  day  of  May^  1888,  chapter  325  of  that  year  became 
a  law.  It  provides  as  follows:  "The  superintendent  of  public 
works  is  hereby  authorized,  in  his  discretion,  to  expend  the  $15,000, 
or  so  much  thereof  as  may  be  necessary,  which  were  appropriated 
by  chapter  113  of  the  Laws  of  1887,  and  directed  therein  to  be 
applied  to  improvements  on  the  Cayuga  and  Seneca  canal,  towards 
dredging  and  excavating  the  channel  of  the  Seneca  river,  from  its 
intersection  with  said  canal  in  the  village  of  Waterloo,  to  the  old 
Bear  race,  and  thence  towards  dredging  and  excavating  the  said 
race  to  Washington  street  in  said  village  so  as  to  admit  the  passage 
of  canal  boats  therein  from  said  canal." 

This  act  was  passed  by  a  three-fifths  vote,  but  did  not  receive  a 
two-thirds  vote  of  the  members  of  either  house  of  the  legislature. 
In  pursuance  of  the  provisions  of  this  act,  the  defendant  Shanahan, 
who  was  and  still  is  superintendent  of  public  works,  made  a  contract 
with  the  defendants  Fuller  and  Albaugh  for  the  performance  of  the 
work  specified  in  the  act.  They  were  engaged  in  its  construction 
and  had  the  work  partly  completed  when  this  action  was  commenced. 
If  the  contract  is  finished,  Bear  race  will  be  considerably  more  than 
thirty  feet  wide  and  deeper  than  at  present,  and  will  draw  from  the 
Seneca  river  an  amount  of  water  much  larger  than  now,  and  will 
greatly  diminish  the  surplus  in  the  canal,  to  which  the  plaintiff  is 
entitled. 
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On  the  trial  the  facts  above  stated,  witli  others,  were  found  bj 
the  court.  The  court  also  determined,  among  other  thu)gs,  as  ques- 
tions of  law,  that  chapter  325  of  the  Laws  of  1888,  appropriating 
the  moneys  for  the  improvements  ot  Bear  race  was  a  local  act,  and 
not  having  received  a  two-thirds  vote  of  either  house  of  the  legisla- 
ture, was  unconstitutional  and  void ;  also,  that  the  purpose  for 
which  the  race  was  to  be  improved  was  not  public  but  private,  and 
that,  by  the  improvement,  the  water-power  of  the  plaintiff  would 
be  seriously  diminished  and  impaired,  and  its  value  greatly  reduced ; 
also,  that  the  effect  of  the  act  is  to  take  the  property  of  the  plaintiff 
for  a  private  purpose,  and  was  void  for  that  reason. 

There  is  no  question  about  Seneca  river  being  a  public  highway. 
If  the  trial  court  was  right  in  its  conclusion  that  the  act  of  1888  was 
void,  all  diiBcult  questions  are  eUminated  from  the  case.  The 
pivotal  facts  involved  in  a  determination  of  this  question  are  within 
a  narrow  compass.  As  between  the  plaintiff  and  the  State  there 
was  neither  doubt  or  confusion  until  that  act. 

In  the  SUsby  Manufacturing  Company  v.  The  State  of  Nevo 
York  (104  N.  T.,  562)  chapter  144  of  the  Laws  of  1813,  above 
cited,  and  chapter  271  of  the  Laws  of  1825,  were  construed.  The 
court  held  that  the  State,  having  acquired  "  the  stock,  property  and 
privileges  belonging  or  appertaining  to "  said  company,  and  only 
that,  has  no  authority  to  use  any  more  of  the  waters  of  said  river 
than  are  necessary  for  the  purposes  of  navigation,  and  has  the  right 
to  use  them  only  for  that  purpose.  No  question  arises  upon  the 
evidence  as  to  Bear  race,  or  its  ownership,  including  the  lands  on 
each  side ;  it  was  private  property.  But  chapter  325  of  the  Laws 
of  1888  not  only  provides  for  excavating  the  channel  of  the  river, 
but  also  for  dredging  and  excavating  Bear  race  to  Washington 
street,  in  that  village.  To  that  extent,  therefore,  the  act  provided 
for  work  by  the  State  upon  private  property  without  title  in  the 
State  or  provision  in  the  act  for  acquiring  it. 

In  the  People  v.  Alien  (42  K  Y ,  378),  construing  chapter  880 
of  the  Laws  of  1869,  it  was  decided,  upon  facts  no  stronger  than 
those  appearing  on  behalf  of  the  plaintiffs  in  this  case,  that  the  act 
was  for  local  purposes,  and  not  having  received  a  two-thirds  vote 
was  unconstitutional  and  void.  It  is  impossible  to  distinguish  the 
principle  decided  in  that  case  from  the  one  involved  in  the  case  at 
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bar  To  tlie  same  effect  are  People  v.  Supervisors  of  Chautauqua 
(-13  N.  Y.,  10);  Matter  of  Deo/nevUle  Cemetery  Association  (66  id., 
569),  where  it  was  also  held  that  the  question  whether  private  prop- 
erty is  sought  for  public  use  is  a  judicial  one  to  be  determined  bj 
the  courts.  On  the  same  point  is  Matter  of  Niagara  Falls  and 
Whirlpool  Raibway  Company  (108  N.  T.,  375). 

The  principle  involved  in  this  case  has  been  adjudged  in  numerous 
decisions  arising  upon  a  great  variety  of  facts.  (Jordan  v.  Wood- 
vKbrd^  40  Me.,  317 ;  West  JSiver  Bridge  Co.  v.  Dix,  6  How.  [U.  S.], 
507-547.)  The  trial  court  logically  considered  and  determined  this 
branch  of  the  case.  The  use  of  this  money  was  obviously  for  a  pri- 
vate and  not  public  purpose. 

The  learned  attorney-general  in  his  exhaustive  brief  argues, 
with  force  and  cogency,  that  Shanahan,  as  superintendent  being 
a  public  officer,  could  have  no  adjudication  against  him  in  this 
action.  His  contention  would  be  unanswerable  if  he  was  acting 
-in  that  capacity.  When  it  appears  that  there  is  no  law  authorizing 
this  contract,  the  fact  of  his  occupying  a  high  public  position  is 
immateriaL  {People  of  N^w  York  v.  Canal  Board  of  New  York^ 
55  N.  Y.,  390 ;  Tribune  Assn.  v.  Hie  Sun,  7  Hun,  175.) 

Li  this  case  the  act  under  which  the  superintendent  made  the 
contract  being  unconstitutional  and  void,  the  superintendent  could 
not  invoke  its  protection  in  contracting  and  making  improvements 
to  the  prejudice  of  the  plaintiff.  He  was  acting  outside  of  his 
official  authority,  and  his  official  position  is  no  protection. 

The  learned  counsel  for  the  appellant  argues,  with  much  pertin- 
acity and  ability,  that  although  the  act  as  framed  might  fall  short  of 
being  a  public  one,  yet  as  its  recitals  indicate  that  it  was  only  part 
of  a  legislative  scheme,  subsequent  laws  would  make  it  complete 
for  public  purposes ;  that,  therefore,  it  was  not  private  but  public.     . 

One  difficulty  with  the  argument  is  that  there  is  nothing  in  the  act 
to  show  that  there  will  be  future  legislation ;  another,  and  perhaps 
more  serious  one,  is  that  public  policy,  in  the  very  nature  of  things, 
is  adverse  to  piecemeal  legislation  of  that  character.  If  an  act  on 
its  face  which  is  not  public  can  be  upheld  because  future  acts  may 
make  it  so,  great  mischief  might  result.  Constitutional  prohibitions 
might  be  evaded  and  overthrown  by  gradual  and  indirect  approaches. 
None  of  the  rulings  of  the  trial  court  to  which  exceptions  are  taken 
involve  questions  which  would  change  the  result. 
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There  is  no  controversy  between  the  plaintiff  and  the  State  out- 
side of  the  act  of  1888.  That  being  a  nulKty,  any  action  which 
would  impair  the  value  of  the  plaintiff's  property  never  has  been, 
and  it  is  presumed  never  will  be,  taken  by  the  State. 

The  defendants,  Sweet,  Mongin  &  Cook,  insist  upon  appropriating 
the  supposed  rights  of  the  State  for  their  benefit.  It  is  enough  to 
say  that  there  being  no  controversy  between  the  State  and  the 
plaintiff,  these  defendants  are  in  no  position  to  avail  themselves  of 
the  benefit  of  such  supposed  rights. 

The  judgment  must  be  affirmed. 

DwioHT,  P.  J.,  and  Magohbeb,  J.,  concurred. 
Judgment  appealed  from  affirmed,  with  cost& 


MARY  E.  BAGLET,  Appellant,  v.  ADELIA  A.  JENNINGS, 

USSPONDENT. 
Stipulation  extendiug  the  time  in  which  an  appeal  fnay  be  taken. 

The  parties  to  an  action  may,  by  a  written  stipulation,  extend  the  time  beyond  the 
period  prescribed  by  the  statute  within  which  an  appeal  may  be  taken  from 
the  judgment  entered  therein. 

Appeal  by  the  plaintiff  Mary  E.  Bagley  from  an  order  of  the 
Monroe  County  Court,  entered  in  the  clerk's  office  of  the  county  of 
Monroe  on  the  5th  day  of  March,  1890. 

The  order  appealed  from  denied  a  motion,  made  to  dismiss  the 
appeal  taken  in  the  above-entitled  action  to  the  County  Court,  on 
the  ground  that  the  appeal  was  not  taken  within  the  time  prescribed 
by  the  statute. 

It  appeared  that  the  following  stipulation  had  been  signed  by  the 
defendant : 

MUNICIPAL  COUET  — Crrr  of  Eoohestbb. 


MARY  E.  BAGLEY,  Appellant, 
against 

ADELIA  A.  JENNINGS,  Respondent. 


It  is  hereby  stipulated  and  agreed  that  the  plaintiff  herein  may 
have  the  time  allowed  for  appeal  from  the  judgment  granted  herein 
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on  the  27th  day  of  December,  lb89,  in  the  Municipal  Court  of  the 

city  of  Bochester,  extended  twenty-five  (25)  days  from  the  16th  day 

of  January,  1890. 

And  that  said  twenty-five  (25)  days  shall  be  considered  as  an 

additional  time  in   which  plamtiff    may  serve  and  perfect  her 

appeal  from  said  judgment. 

(Signed.)  ADELIA  A.  JENNINGS, 

Defendant. 
John  F.  Dorothy^  for  the  appellant. 

Horace  MoChdrey  for  the  respondent. 

COKLBTT,  J. : 

On  the  27th  day  of  December,  1889,  a  judgment  was  entered  in 
the  Municipal  Court  of  the  city  of  Rochester  in  favor  of  the  appel- 
lant for  nine  dollars  and  fifty-five  cents  damages,  and  five  dollars 
costs,  for  rent.  The  time  to  appeal  from  the  judgment  of  the 
Municipal  Court  would  expire  on  the  16th  day  of  January,  1890. 
On  that  day  the  defendant  made  a  written  stipulation  extending  the 
plaintiff's  time  to  appeal  twenty-five  days.  The  papers  show  that 
the  purpose  of  the  stipulation  was  to  enable  the  parties  to  settle  the 
controversy  by  arbitration  or  otherwise.  No  settlement  was  had, 
and  an  appeal  was  taken  by  the  plaintiff  within  the  time  limited  by 
the  stipulation.  The  defendant  moved  to  dismiss  the  appeal  on  the 
ground  that  the  notice  was  not  served  within  the  statutory  time. 
The  County  Court  dismissed  the  appeal,  and  the  plaintiff  appealed 
to  this  court. 

Sections  3046  and  3047  of  the  Code  of  Civil  Procedure  limit  the 
time  for  an  appeal  in  a  cause  like  this  to  twenty  days  from  the  entry 
of  judgment.  This  limitation  was  primarily  for  the  benefit  of  the 
parties  affected  by  the  judgment.  The  legislature  imposed  upon 
the  parties  desiring  to  appeal  the  duty  of  vigilance,  and  unless  he 
perfected  an  appeal  within  the  statutory  time,  his  right  to  review 
was  lost. 

The  learned  counsel  for  the  respondent  cites  several  cases  show- 
ing that  the  court  lias  no  power  to  extend  the  time  to  appeal.  But 
he  cites  no  case  showing  that  it  is  not  within  the  power  of  the  parties 
to  stipulate  for  an  extension  of  time.  It  has  frequently  been  held 
Hun  —Vol.  LVIII        h 
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that  a  party  may  waive  the  right  to  insist  that  the  appeal  was  not 
taken  in  time.  (Pea/rsan  v.  Zovefay,  63  Barb.,  407 ;  Stulibs  v. 
Stubbsj  11  Week.  Dig.,  244 ;  PickeragiU  v.  Bead,  7  Hun,  686 , 
Durani  v.  Abend/roth,  41  Supr.  Ct.,  68.) 

In  Jacobs  v.  Morange  (1  Daly,  623)  it  was  held  that,  "  where  a 
court  has  not  jurisdiction  of  the  subject-matter,  the  consent  of  parties 
will  not  confer  it ;  but  a  consent  that  an  appeal  may  be  brought 
after  the  time  has  elapsed  for  bringing  it,  is  not  liable  to  that  objec- 
tion. The  appellate  court  having  the  general  power  to  review  judg- 
ments upon  appeal,  such  a  consent  does  not  confer  it,  but  is  a  mere 
waiver  of  the  right  to  insist  that  the  time  has  passed  for  bringing 
the  appeal." 

To  the  same  effect  is  St/rv/oer  v.  Ocea/n  Insurance  Corrypa/ny 
(9  Abb.  Pr.,  23),  where  it  was  held  that  giving  admission  of  due 
service  of  notice  of  appeal  is  a  waiver  of  the  objection  that  it  was 
not  served  within  the  time  to  appeal. 

It  is  a  familiar  rule  that  a  party  may  waive  a  statutory,  or  even  a 
constitutional  provision,  for  his  own  benefit,  and  having  done  so,  he 
is  concluded.  {Matter  of  Application  of  Cooper,  etc,,  93  N.  Y. 
507-512.) 

In  Staa/ts  v.  Garrett  (21  Weekly  Dig.,  39)  a  stipulation  was  given 
to  the  appellant  of  time  to  serve  his  case.  Upon  a  motion  to  dis- 
miss the  appeal,  heccmse  not  taken  in  time,  it  was  held  that  an 
extension  of  time  to  serve  the  case  was  a  waiver  of  the  notice  of 
entry  of  judgment,  and  that  the  appeal  was  well  brought.  This 
was  affirmed  in  98  New  York,  630. 

In  Townsend  v.  The  Masterson,  etc,.  Stone  Dressing  Company 
(16  N.  Y.,  587)  it  was  held  that  a  stipulation  made  between  the 
parties  that  no  appeal  should  be  taken  from  the  decision  of  the 
General  Term,  was  valid,  and  the  appeal  was  dismissed  on  that 
ground. 

In  the  Matter  of  tJie  Petition  of  Lackawanna  Railroad  Com- 
pany, Appointing  Commissioners,  etc,  (98  N.  Y.,  463),  the  court 
say :  "  Parties  by  their  stipulations  may,  in  many  ways,  make  the 
law  for  any  legal  proceeding  to  which  they  are  parties,  which  not 
only  binds  them,  but  which  the  courts  are  bound  to  enforce.  They 
may  stipulate  away  statutory,  and  even  constitutional  rights ;  they 
may  stipulate  for  shorter  limitations  of  time  for  bringing  actions,  for 
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the  breach  of  contracts,  than  are  prescribed  by  the  statutes,  such 
limitations  being  frequently  found  in  insurance  policies.  They  may 
stipulate  that  the  decision  of  a  court  shaU  be  final  and  thus  waive 
the  right  of  appeal,  and  all  such  stipulations  not  unreasonable,  not 
against  good  morals  or  sound  pubKc  policy,  have  been  and  will  be 
enforced,  and  generally  all  stipulations  made  by  the  parties  for  the 
government  of  their  conduct  or  the  control  of  their  rights  in 
the  trial  of  a  cause,  or  the  conduct  of  a  litigation,  are  enforced 
by  the  courts.'* 

The  learned  county  judge  fell  into  the  error  of  supposing  that  the 
cases  which  control  his  decision  included  stipulations  made  between 
parties.  This  was  a  misapprehension.  In  this  case  the  parties 
wished  time  to  see  if  they  could  stop  further  litigation  by  settlement, 
and  it  was  stipulated  to  extend  the  right  to  appeal,  so  that  in  case  no 
adjustment  was  effected  no  rights  would  be  lost.  This  was  neither 
against  good  morals  or  sound  public  poKcy,  and  when  after  that,  a 
party  to  the  stipulation  seeks  to  prevent  its  enforcement  the  court 
will  not  listen  to  him. 

The  County  Court  has  full  power  and  jurisdiction  to  hear  and 
determine  appeals  on  their  merits,  and  while  neither  the  court  or  a 
party,  without  the  consent  of  the  other,  can  extend  the  time 
to  appeal  prescribed  by  statute,  yet,  where  they  stipulate  an  exten- 
sion, they  simply  determine  between  themselves  the  time  when  the 
controversy  should  be  submitted  to  the  appellate  court,  and  the 
statute  in  no  way  abridges  the  power  of  the  parties  to  extend 
the  time  by  stipulation.  The  reasoning  of  all  the  cases  sustain  this 
view. 

It  follows  that  the  order  appealed  from  should  be  reversed. 

DwioHT,  P,  J.,  and  Maoombeb,  J.,  concurred. 

Order  of  the  County  Court  reversed,  with  ten  dollars  costs  and 
disbursements. 
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OHAELES  HANSEN,  Appellant,  i;.  CHARLES  SCHNEIDER, 
JAMES  R.  MACK  and  JOSEPH  H.  OLCOTT,  Respondents. 

Bhnployee,  ir^vnreA  by  thefaU  of  an  el&oeUar — token  the  employer  U  not  liable  because 

of  there  having  been  no  eafety  clttteh  on  it. 

In  an  action  brought  to  recover  the  damages  resulting  from  an  injury  occasioned 
to  the  plaintiff  by  the  fall  of  an  elevator  in  a  building  leased  to  the  defendants,  it 
appeared  that  the  plaintiff ,  while  in  the  employment  of  the  defendants,  was  engaged 
in  placing  barrels  upon  the  floor  of  an  open  elevator;  that  while  he  was  endeavor- 
ing to  start  the  elevator  it  was  discovered  that  a  brick  had  become  wedged 
between  the  elevator  and  the  wall,  rendering  the  former  immovable.  A  person 
working  with  the  plaintiff,  and  with  his  knowledge  and  at  his  suggestion,  left 
the  elevator  to  remove  the  brick,  and  succeeded  in  removing  it,  whereupon,  on 
account  of  the  rope  having  been  slackened  in  the  previous  effort  to  start  it,  the 
elevator  at  once  fell  into  the  basement,  a  distance  of  about  eight  feet,  seriously 
injuring  the  plaintiff,  who  had  remained  in  the  elevator. 

This  elevator  had  not  been  supplied  with  any  safety  clutch,  but  the  defendants, 
who  were  moving  into  the  premises  where  the  elevator  was,  were  not  shown  to 
have  had  any  knowledge  of  the  fact  that  the  elevator  had  not  been  provided 
with  such  clutch,  and  the  premises  had  not  been  long  enough  in  their  possession, 
or  subject  to  their  inspection,  to  charge  them  with  negligence  for  not  ascer- 
taining that  this  was  its  condition,  there  being  no  proof  that  the  absence  of  the 
clutch  was  so  obvious  or  conspicuous  as  to  be  readily  seen  by  persons  examining 
the  lofts  for  the  purpose  of  hiring,  which  was  all  that  the  defendants  could  have 
been  assumed  to  have  done. 

Beld,  that  the  defendants  could  not,  under  such  circumstances,  be  legally  charged 
with  negligence  on  account  of  the  elevator  not  having  been  supplied  with  a 
safety  clutch. 
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Appeal  by  the  plaintiff  from  a  judgment  of  the  Supreme  Court, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
April  25,  1889,  dismissing  the  plaintiff's  complaint  after  a  trial 
before  the  court  and  a  jury  at  the  New  York  Circuit. 

The  action  was  brought  by  the  plaintiff,  an  employee  of  the 
defendants,  to  recover  damages  alleged  to  have  resulted  from  an 
injury  received  by  the  plaintiff  while  in  the  defendants'  employ, 
by  reason  of  the  fall  of  an  elevator  upon  which  the  plaintiff  was 
employed,  which,  it  was  alleged,  had  no  safety  appliances  to  arrest 
its  descent  in  case  of  any  accident  happening  to  the  machinery  or 
«,x«B  or  Bupports  by  which  it  was  operated. 

Jbh/fh  brooks  Lea/oitt^  for  the  appellant. 
Au&ten  O.  FoXj  for  the  respondents. 

Daniels,  J. : 

The  plaintiff  a  Dane,  came  to  this  country  in  1882,  and  in 
December,  1885,  he  went  into  the  employment  of  the  defendants,  at 
their  factory,  which  was  at  No.  158  "West  Twenty-seventh  street. 
He  remained  in  that  employment  until  the  1st  of  May,  1886,  and  on 
that  day  they  commenced  to  move  into  the  fourth  and  fifth  floors 
of  the  next  building.  The  plaintiff  was  directed  to  assiBt,  and  did 
so  by  sweeping  up  dust  and  gathering  it  in  barrels. 

He  and  another  person  in  the  employment  of  the  defendants 
placed  the  barrels  upon  the  floor  of  an  open  elevator  to  take  them 
to  the  street,  where  they  were  unloaded,  and  the  barrels  returned 
to  the  elevator.  The  plaintiff,  and  the  person  with  him  also,  went 
intp  the  elevator  and  the  latter  endeavored  to  start  it  to  go  to 
the  upper  floors  again.  But  the  usual  efforts  for  that  object 
proved  ineffectual.  And  then  it  was  discovered  that  a  brick  had 
become  wedged  between  the  elevator  and  a  wall  rendering  it 
immovable.  The  other  person  with  the  knowledge,  and  at  the 
suggestion  of  the  plaintiff,  then  left  the  elevator  to  remove  the  brick, 
and  he  did  remove  it,  when,  on  account  of  the  rope  having  been 
slackened  in  the  previous  effort  to  start  it,  the  elevator  at  once  fell 
into  the  basement,  a  distance  of  about  eight  feet,  producing  serious 
and  lasting  injuries  to  the  plaintiff,  who  had  all  the  while  remained 
in  the  elevator.    This  elevator  had  not  been  supplied  with  a  safety 
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clntch,  which  was  described  to  be  a  bolt  or  ball  connected  with  a 
heavy  spring  kept  in  tension  bj  a  rope,  which  when  slack  or  broken 
permitted  the  spring  to  shoot  the  bolt  into  the  slides  in  the  side  posts 
on  which  the  elevator  is  guided,  locking  it  fimdy  and  immovably 
there.  And  it  was  for  the  want  of  this  appliance  that  the  defendants 
were  prosecuted  to  recover  indemnity  for  the  injuries. 

But  the  defendants  were  not  shown  to  have  been  aware  of  the 
fact  that  the  elevator  had  not  been  provided  with  this  or  any  other 
clutch.  And  the  premises  had  not  been  so  long  in  their  possession, 
or  subject  to  their  inspection,  as  to  subject  them  to  the  charge  of 
negligence  for  not  ascertaining  that  this  was  its  condition.  Their 
lease  was  dated  the  13th  of  February,  1886,  but  their  term  or  right 
of  occupancy  did  not  commence  until  the  day  of  the  plamtifiPs 
injury.  And  there  was  no  proof  that  the  absence  of  the  clutch  was 
so  obvious  or  conspicuous  as  to  be  readily  seen  by  persons  examining 
the  lofts  for  the  purpose  of  hiring,  which  is  the  most  they  may  be 
assumed  to  have  done.  And  if  that  were  not  the  fact^  then  the 
defendants  could  not  be  legally  charged  with  negligence  on  account 
of  the  elevator  not  being  supphed  with  a  clutch.  In  this  important 
respect  this  case  differs  from  those  specially  relied  upon  to  support 
the  appeal.  For,  m  Corcoran  v.  Holhrook  (59  N.  Y.,  517),  the 
elevator  was  out  of  repair  to  the  knowledge  of  the  general  agent, 
which  the  court  held  to  be  imputable  to  the  defendants,  rendering 
them  liable  to  the  charge  of  negligence.  In  StringhoTn  v.  Stewart 
(100  N.  T.,  516)  the  defendant  was  clearly  liable  for  the  condition 
in  which  the  elevator  had  been  maintained  and  allowed  to  be  used. 
And  in  AvUla  v.  JSTash  (117  Mass.,  318)  the  defendant  was  liable 
for  allowing  a  defective  elevator  to  be  used,  although  that  had  been 
forbidden  by  a  rule,  but  one  which  was  systematically  disregarded  to 
the  knowledge  of  the  defendant.  There  had  been  no  such  use,  nor, 
indeed,  any  use,  of  this  elevator  by  persons  riding  in  it  to  the  knowl- 
edge of  either  of  the  defendants.  And  at  the  left  side  of  the  street 
entrance  to  the  elevator  a  sign  was  up  forbidding  persons  riding  in 
this  elevator,  which  was  so  placed  and  large  enough  in  its  letter- 
ing as  to  be  observed  by  persons  proposing  to  use  the  elevator 
And,  although  the  plaintiff  was  a  Dane,  and  not  acquainted  with 
the  English  language  when  he  came  into  the  country  in  1 882,  it 
may  be  assumed,  in  the  absence  of  evidence  to  the  contrary,  that  he 
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had  become  sufficiently  conversant  with  the  language  to  enable  him 
to  read  and  understand  this  sign  on  the  Ist  of  May,  1886. 

By  the  lease  to  the  defendants  the  elevators  were  to  be  used  for 
freight  only.  And  the  fact  that  another  elevator  had  been  used  in 
the  other  building  by  the  workmen  passing  up  and  down,  furnished 
no  ground  for  assuming  that  this  one  might  be  so  used,  especially  as 
this  restriction  of  its  use  had  been  inserted  in  the  lease. 

The  general  rule  undoubtedly  is,  as  the  plaintiff's  counsel  has 
insisted  upon  it,  that  the  employer  is  bound  to  observe  reasonable 
care  and  attention  for  the  safety  of  the  persons  employed  in  using 
the  apparatus  and  machinery  provided  for  them.  {Wctshmfftoriy 
etc.y  R.  R.  Co.  V.  McDade^  135  U.  S.,  554:.)  But  in  this  case  the 
evidence  did  not  prove  that  the  defendants  had  omitted  the  observ- 
ance of  this  care,  or  that  they  knew  of,  or  in  any  manner  sanctioned 
the  use  of  this  elevator  by  their  employees.  There  were  no  facts 
disclosed  at  the  trial  which  would  have  sustained  a  recovery  by  the 
plaintiff. 

The  judgment  should,  therefore,  be  affirmed. 

Van  Bbumt,  P.  J.,  concurred ;  Bbaby,  J.,  dissented. 
Judgment  affirmed. 


THE  COMMERCIAL  UNION  ASSURANCE  COMPANY 
(Ldotbd)  of  LONDON,  Respondent,  v.  HENRY  C.  BAUER, 
Appbllant,  Implbadbd  wtth  PETER  KOENNE. 

An  anmoer  that  the  dtfendant  **9igned  a  paper  ettbetantiaUj/  of  the  tenor  and  effect 
eet  forih  in  eaid  eomplaint,**  foUotoed  hy  a  denial  of  knowledge  or  iitformaiion 
"  uikether  the  eame  wae  duly  eigned  and  executed"  admits  the  execution  and  eealing 
{fihepaper. 

In  an  action  to  recover  upon  a  bond  the  complaint  alleged  that  the  defendants 
duly  signed,  executed  and  delivered  their  certain  bond,  or  written  obligation, 
to  the  plaintiff.  The  answer  of  one  of  the  defendants  alleged  "  that  on  or  about 
the  S8th  day  of  January,  1886,  this  defendant  signed  a  paper  substantially  of  the 
tenor  and  effect  set  forth  in  said  complaint,  and  left  the  tome  with  one  James 
W.  Wheaton,  but  this  defendant  has  no  knowledge  or  information  sufficient  to 
form  a  belief  as  to  whether  the  same  was  duly  signed  and  executed  by  the' 


64        COMMERCIAL  UNION  ASSUR  CO.  v.  BAUER 


F1B8T  Defabtment,  October  Term,  1890. 


defendants,  or  whether  the  same  was  duly  delivered  to  the  plaintiff  as  alleged 
in  said  complaint." 
Hdd,  that,  under  the  pleadings,  this  defendant  was  not  at  liberty  to  give  evidence  to 
show  that  he  had  not  executed  the  bond,  or  that  it  had  not  been  sealed  by  him. 

Appeal  by  the  defendant  Henry  C.  Bauer  from  a  judgment  of 
the  Supreme  Court,  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  13th  day  of  January,  1890,  in  favor  of  the 
plaintiff,  after  a  trial  before  the  court  and  a  jury  at  the  New  York 
Circuit,  at  which  a  verdict  was  rendered  in  favor  of  the  plaintiff 
for  $2,011.26. 

The  action  was  brought  upon  a  bond  alleged  to  have  been  exe- 
cuted by  the  defendants,  conditioned  that  James  W.  Wheaton  would 
discharge  well  and  truly  his  duties  as  agent  of  the  plaintiff,  etc. 

Robert  E.  CormeUAf^  for  the  appellant. 

John  Noimom^  for  the  respondent. 

Danibls,  J. : 

The  verdict  was  directed  for  the  amount  owing  by  James  W. 
Wheaton,  for  moneys  received  by  liim,  as  the  plaintiff's  agent,  and 
which  he  had  failed  to  pay  over.  The  defendant  Bauer  was  held 
liable  for  the  amount  under  the  obligations  of  a  bond  executed  by 
himself  and  the  other  defendant  as  sureties  for  the  agent.  The 
amount  for  which  the  agent  was  in  default  was  proved  by  his  reports 
and  accounts,  and  that  proof  was  not  controverted  upon  the  triaL 

But  the  defendant's  counsel  propounded  questions  to  him  as  a 
witness  in  his  own  behalf,  which  were  expected  to  obtain  answera 
showing  that  the  bond  was  not  filled  out  nor  sealed  when  he  sub- 
scribed his  name  to  it.  These  questions  were  objected  to  by  the 
plaintiff's  counsel,  and  the  answers  were  excluded  by  the  court. 
The  evidence  was  considered  to  be  inadmissible  under  the  issues 
framed  by  the  defendant's  answer.  And  whether  that  was  the 
correct  view  to  be  taken  of  the  pleadings  is  the  sole  point  raised  by 
the  appeal. 

That  part  of  the  complaint  which  alleged  the  execution  of  the 
bond  is  as  follows : 

Second.  That  on  or  about  the  28th  day  of  January,  1886,  the  said 
defendants  duly  signed,  executed  and  delivered  their  certain  bond 
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or  written  obligation  to  the  plaintiff,  dated  on  said  last-mentioned 
day,  and  sealed  with  their  seals,  wherein  and  whereby  they  jointly 
and  severally  bonnd  themselves,  their  respective  heirs,  executors  and 
administrators  to  this  plaintiff  in  the  sum  of  $2,000,  npon  the  con- 
dition (it  being  recited  in  said  bond  that  "  said  James  "W.  Wheaton 
has  been  appointed  agent  of  the  plaintiff  at  Brooklyn,  E.  D.,  in  the 
County  of  Kings,  New  York  "  )  that  if  the  said  James  "W.  Wheaton 
should  well  and  truly  discharge  his  duties  as  such  agent,  and  should 
pay  over  to  the  plaintiff  all  funds  thereto  received  by  him  as  such 
agent,  and  should  well  and  tnily  conform  to  and  obey  all  the  regu- 
lations of  the  plaintiff,  communicated  to  him  from  time  to  time 
touching  the  issuing  of  policies,  the  collecting  of  premiums  thereon 
and  all  other  matters  pertaining  to  the  business  of  the  said  agency, 
then  the  said  bond  or  obligation  should  be  null  and  void,  otherwise 
to  remain  in  full  virtue,  force  and  effect;  and  that  it  was  further 
provided  in  said  bond  that  proof  of  the  plaintiff's  incorporation  was 
waived. 

And  the  entire  answer  to  these  allegations  was,  that  on  or  about 
the  28th  day  of  January,  1886,  this  defendant  signed  a  paper  sub- 
stantially of  the  tenor  and  effect  set  forth  in  said  complaint,  and 
left  the  same  with  one  James  W.  Wheaton ;  but  this  defendant 
has  no  knowledge  or  information  sufficient  to  form  a  belief  as  to 
whether  the  same  was  duly  signed  and  executed  by  the  defendants, 
or  whether  the  same  was  duly  delivered  to  the  plaintiff  as  alleged 
in  said  complaint,  and  said  paper  is  the  same  alleged  in  the  complaint 
to  be  the  bond  or  written  obligation  of  defendant,  and  no  other. 
The  residue  of  the  complaint,  as  well  as  of  the  answer  related  to  the 
fact  of  Wheaton's  default  and  the  amount  of  it.  And  these  matters 
were  distinctly  put  in  issue. 

But  it  is  reasonably  clear  that  the  answer  was  not  intended  to  deny 
the  execution  of  the  bond  by  the  defendant.  It  contains  a  distinct 
admission  that  he  signed  an  instrument  of  the  tenor  and  effect  of  that 
set  forth  in  this  part  of  the  complaint,  without  any  denial  that  it  had 
been  sealed  by  him.  And  that  omission  to  deny  was  of  itself  an 
admission  that  it  had  been  sealed  by  him.  The  admission  expressly 
made  was,  that  the  instrument  he  signed  was  substantially  of  the 
tenor  and  effect  set  forth  in  the  complaint,  and  that,  as  the  plaintiff 
HiTN  —Vol.  LVm        9 
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had  deBcribed  it,  was  a  completed  instrument,  filled  out  and  sealed 
by  the  defendant.  He,  therefore,  was  not  at  liberty  to  controvert 
these  facts,  or  either  of  them,  by  proof  at  the  trial  By  his  answer 
he  had,  in  its  legal  effect,  admitted  them,  and  had  thereby  excluded 
his  right  to  disproye  them  by  evidence. 

The  judgment,  consequently,  was  right,  and  it  should  be  affirmed. 


Yan  Brunt,  P.  J.,  and  B&ady,  J.,  concurred. 
Judgment  affirmed. 


JOHN  EGMONT  SCHERMERHORN,  as  Tbustee,  bto.. 
Respondent,  v.  MARY  8.  FARLEY  and  PATRICK  FARr- 

LEY,    iNDrVTDUALLY   AND   AS   ADiaNISTBATOB,  ETC.,  APPELLANTS, 

Impleaded  wrrn  FRANKLIN  A.  THURSTON  and  Others. 

Thsposiemon  of  a  bond  and  mortgage  by  the  agent  efeeting  the  loan — eortfen  no 
authority  to  receive  the  principal  secured  thereby,  btfore  it  beeomee  due. 

In  an  action  brought  for  the  foreclosure  of  a  mortgage  it  appeared  that  the  moneT* 
secured  thereby  had  been  loaned  for  the  plaintiff,  through  the  agency  of  a  firm  of 
attorneys,  with  which  the  bond  and  mortgage  had  been  left  by  the  plaintiff. 
The  firm  intrusted  the  business  to  the  immediate  control  of  a  clerk,  to  whom 
the  interest  on  the  debt  was  from  time  to  time  paid,  and  was  by  him  indorsed 
upon  the  bond,  which,  with  the  mortgage,  was  accessible  to  him,  and  to  whom 
it  was  claimed  by  the  defendants  that  the  principal  sum  secured  by  the  mort- 
gage had  been  paid.  This  payment  of  the  principal  was  made  before  the  same, 
by  the  terms  of  the  bond  and  mortgage,  became  due. 

Upon  the  trial  evidence  was  offered  to  show  such  payment  of  the  principal,  which 
was  rejected,  although  the  defendants  proved  that  the  bond  and  mortgage  had 
been  surrendered  by  the  clerk,  with  a  discharge  purporting  to  be  subscribed 
with  the  name  of  the  plaintiff,  the  execution  of  which  had  been  proved  by  the 
derk  as  a  subscribing  witness,  and  that  this  discharge  had  been  filed  with  the 
register  and  the  mortgage  discharged  of  record.  It  appeared,  however,  that 
the  plaintiff  had  not  signed  such  discharge. 

HMf  that  the  payments  of  the  principal,  which  took  place  prior  to  the  time  that 
the  principal  sum  secured  by  the  mortgage  became  due,  were  not  good  as  against 
the  plaintiff,  as  no  authority  had  been  conferred  by  him,  either  upon  the  firm  or 
upon  its  clerk,  to  anticipate  the  day  of  payment  by  receiving  any  part  of  tho 
principal  sum  before  it  became  due. 

That  possession  of  the  bond  and  mortgage,  in  the  absence  of  any  other  actual  author- 
ity, conferred  no  power  to  collect  or  receive  the  money  before  it  became  due. 

That  the  plaintiff  was  entitled  to  enforce  payment  of  the  bond  and  mortgage. 
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Appeal  by  the  defendants  Jiiary  S.  Farley  and  Patrick  Farley 
individually  and  as  administrator  of  the  estate  of  Eliza  M.  Y.  Farley, 
deceased)  from  a  judgment  of  the  Supreme  Court,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York,  on  the  7th  day  of 
January,  1890,  after  a  trial  before  the  court,  without  a  jury,  by 
which  it  was  adjudged  that  the  sum  of  $17,000,  secured  by  a  certain 
bond  and  mortgage,  to  foreclose  which  the  action  was  brought,  with 
interest  thereon,  was  due  and  owing  to  the  plaintiff;  that  the 
plaintiff  was  entitled  to  a  judgment  foreclosing  the  rights  of  all 
parties  to  the  action  and  directing  a  sale  of  the  mortgaged  premises. 

Fidd  (&  Deehon^  for  the  appellants. 

Janes  A  Roosevelt^  for  the  respondent. 

Daniels,  J. : 

The  judgment,  from  which  the  appeal  has  been  brought,  is  for 
the  foreclosure  of  a  mortgage  upon  premises  known  as  1 990  Madison 
avenue,  and  the  sale  of  the  premises,  and  the  recovery  of  any  defi- 
ciency thereafter  remaining,  against  Patrick  Farley,  as  administrator 
of  Eliza  M.  Y.  Farley,  deceased.  The  mortgage  was  given  by  the 
defendant,  Franklin  A.  Thurston,  who  was  at  that  time  the  owner 
of  the  premises,  to  secure  a  loan  made  to  him  by  the  plaintiff, 
amounting  to  the  sum  of  $17,000.  The  defendant  Thurston  con- 
veyed the  premises  to  Terrence  Farley,  who  assumed  the  payment 
of  the  mortgage.  And  he  in  like  manner  conveyed  them  to  Eliza 
M.  Y.  Farley,  who  assumed  and  agreed  to  pay  the  mortgage,  and 
upon  whose  decease  letters  of  administration  were  issued  to  the 
defendant  Patrick  Farley.  She,  in  her  lifetime,  conveyed  the  prem- 
ises to  John  T.  Farley,  subject  to  the  mortgage,  and  he  in  the  same 
form  conveyed  them  to  Mary  A.  Farley.  The  money  was  loaned 
for  the  plaintiff  through  the  agency  of  the  firm  of  Shipman,  Barlow, 
Larocque  &  Choate,  and  the  bond  and  mortgage  were  left  with 
them  for  the  benefit  of  the  plaintiff.  They  intrusted  the  business 
to  the  inmiediate  control  and  disposition  of  James  D.  Bedell,  who 
-was  a  clerk  in  their  office,  and  was  placed  by  them  in  charge  of  their 
real  estate  transactions  of  this  description.  The  interest  on  the  debt 
was  from  time  to  time  paid  to  him  and  indorsed  upon  the  bond, 
which,  with  the  mortgage,  was  accessible  to  him.    And  in  their 
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answer  these  appellants,  by  way  of  /lefense,  alleged  that  payment 
of  the  principal  sum  secured  had  also  been  made  to  him  for  the 
plaintiff  in  the  action.  And  upon  the  trial  they  proposed  to  prove 
that  they  had  made  payments  to  Bedell,  who,  at  the  times  they  were 
made,  had  possession  of  the  bond  and  mortgage,  which,  it  was 
claimed,  had  satisfied  and  extinguished  the  mortgage  debt.  But  this 
evidence  was  rejected,  and  the  defendants  excepted.  They  did  prove 
that  the  bond  and  mortgage  had  been  surrendered  by  Bedell  with  a 
discharge  subscribed  with  the  name  of  the  plaintiff,  the  execution 
of  which  had  been  proved  by  Bedell  as  a  subscribing  witness.  This 
had  been  filed  with  the  register,  and  the  mortgage  discharged  of 
record.  But  the  plaintiff  testified  that  his  name  had  not  been  sub. 
scribed  by  him  to  the  discharge.  And  there  was  no  evidence  that 
it  had  been,  and  the  court  thereupon  found  the  fact  to  be  that  the 
name  of  the  plaintiff  to  the  discharge  had  not  been  placed  there  by 
him,  or  by  his  authority,  and  that  it  was  a  forgery.  The  defend- 
ants consequently  can  derive  no  advantage  from  the  discharge  itself 
or  the  entry  made  of  it  on  the  record.  It  was,  on  the  contrary, 
wholly  inoperative. 

The  payments,  which  it  was  proposed  to  prove  had,  in  the  man- 
ner already  stated,  been  msAe,  took  place  in  the  years  1884  and  1885, 
while  the  principal  secured  by  the  mortgage  did  not,  by  its  terms, 
become  due  until  the  1st  day  of  December,  1886.  And  it  was  not 
proved,  nor  offered  to  be  proved,  that  any  authority  had  been  con- 
ferred by  the  plaintiff,  either  on  the  firm  having  the  business  in 
hand,  or  upon  Bedell,  to  anticipate  that  time  by  receiving  any  part 
of  the  principal  sum  before  its  maturity,  unless  such  authority  is  to  be 
inferred  from  the  possession  of  the  bond  and  mortgage.  There 
were  two  other  loans  made  at  the  same  time  by  the  plaintiff  to 
Thurston  upon  adjacent  parcels  of  property.  And  their  history, 
and  the  transactions  concerning  them,  have  been  made  a  part  of  the 
evidence  in  this  case.  For  those  loans  discharges  were  subscribed 
and  acknowledged  by  the  plaintiff  himself,  which  were  to  be  deliv- 
ered when  the  debts  secured  were  paid.  But  neither  thjs  dealings 
with  the  other  mortgages  nor  the  delivery  of  these  discharges 
added  anything  which  could  be  construed  into  an  enlargement 
of  the  authority  of  Bedell,  or  of  the  firm  in  whose  employment  he 
was,  over  the  debt  or  the  securities  now  in  controversy.     These  dis- 
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charges  are  stated  to  have  been  intended  to  be  delivered  when  the 
debts  were  collected.  But  no  authority  was  given  to  collect  either 
debt  until  the  time  when  it  matured.  The  discharges  were  pro- 
vided to  be  used  in  that  event,  and  without  authority  to  use  them 
otherwise.  The  case  of  the  defendants  must,  therefore,  be  determ- 
ined upon  the  facts  relating  to  it  alone,  unafiEected  by  these  other 
and  disconnected  transactions.  And  from  these  facts,  as  no  actual 
authority  was  delegated  to  receive  the  principal  before  it  matured, 
the  authority  of  Bedell  is  to  be  ascertained  and  defined.  And  that 
extended  no  farther  than  to  collect  the  interest  and  the  principal  as 
each  should  become  due.  The  authority  to  do  that  is  deducible 
from  the  possession  of  the  bond  and  mortgage.  That  possession,  in 
the  absence  of  any  other  actual  authority,  conferred  no  power  to 
collect  or  receive  the  money  before  it  became  due.  But  it  was  at 
most  to  receive  it  only  as  it  became  due,  and  then  to  pay  it  over  to 
the  plaintiff.  To  exceed  that  by  receiving  the  principal  before  it 
became  due,  would  practically  change  the  language  and  effect  of 
the  bond  and  mortgage,  by  nominating  another  time  than  that  men- 
tioned for  the  payment  of  the  debt,  and  that  the  agent  under  this 
constructive  authority  could  not  do.  He  had  them  to  collect 
as  they  had  been  made,  and  not  to  modify  or  act  upon  them 
differently.  And  their  simple  possession  was  notice  to  persons 
dealing  with  him  on  the  faith  of  that  fact,  that  such  was  the  utmost 
extent  of  his  authority.  This  was  the  inference  considered  to  be 
supported  by  the  possession  of  a  note  in  Hutchinga  v.  Munger 
(41  N.  T.,  155).  It  was  there  said  that  "all  the  evidence  of 
Silence's  authority  was  his  possession  of  the  notes  for  the  purpose  of 
receiving  the  money  due  thereon.  This  possession  was  evidence 
of  his  authority  to  receive  payment,  but  failed  to  show  any  authority 
to  do  anything  else."  (Id.,  158.)  And  the  principle  was  applied 
to  commercial  paper  in  the  cases  of  Burridge  v.  Manners 
(3  Camp.,  193),  and  Morly  v.  Culverwell  (7  M.  &  W.,  174).  In 
the  last  case  it  was  said  of  a  bill  that  it  "  is  not  properly  paid  and 
satisfied  according  to  its  tenor,  unless  it  be  paid  when  due." 
(Id.,  181.)  And  it  was  followed  and  considered  applicable  to  the 
payment  of  a  mortgage  in  Smith  v.  Kidd  (68  N.  Y.,  130).  For 
there  it  was  declared  to  be  the  law  that,  "  even  though  an  agent  have 
authority  to  receive  payment  of  an  r)bligation,  this  does  not  authorize 
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him  to  receive  it  before  it  is  due."  (Id.,  141.)  And  the  principle 
has  not  been  qualified  or  enlarged  by  anything  which  was  decided 
in  Brooks  v.  Jameson  (55  Missouri,  505);  Butter  v.  Dorman 
(68  id.,  *298)  or  Seiple  v.  Irwin  (30  Penn.,  513).  On  the  contrary, 
in  the  last  case  the  court  held  that  a  party  making  an  unauthorized 
payment  took  the  risk  of  the  integrity  of  the  agent  receiving  it,  and 
"must  bear  the  loss  which  his  unfaithfulness  imposed."  (Id.,  515.) 
In  the  case  of  Heermans  v.  Clarkson  (64  N.  Y.,  171),  the  payment 
was  held  to  be  within  the  authority  conferred  upon  the  receiver,  and, 
therefore,  to  have  been  legally  made,  while  in  this  case  no  authority 
to  receive  the  principal  was  either  made  to  appear  or  offered  to  be 
shown. 

The  case  is  an  unfortunate  one  for  the  defendants.  But  the 
disaster  encountered  has  arisen  from  placing  too  much  reliance  on 
the  assumed  existence  of  an  authority  not  indicated  by  the  facts 
themselves.  If  the  proof  which  was  offered  and  rejected  had  been 
received,  it  would  have  established  no  defense.  But  the  plaintiff 
would  still  be  entitled  to  enforce  and  collect  the  mortgage.  The 
apparent  authority  of  the  agent  was  only  to  receive  the  money  when 
it  became  due,  and  for  a  previous  payment  that  afforded  the  parties 
paying  no  protection,  as  long  as  the  money  was  never  paid  over  to 
the  plaintiff,  but  was  misappropriated  and  applied  to  his  own  use 
by  the  person  receiving  it. 

Other  positions  have  been  taken  in  the  brief  of  the  counsel  to 
sustain  this  appeal.  But  they  are  really  identical  with  that  already 
examined.  And  as  that  must  be  overruled,  it  follows  that  the 
judgment  should  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  and  Bbady,  J.,  concurred. 

Judgment  affirmed,  with  costs. 
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AUOIA    MAUD   BLISS,   Appellant,  v.  GRACE   F.  WEST 

AND    OtHEBS,    KeSPONDENTS. 

Ddivery  of  trust  deeds — presumed  from  their  acceptance  by  the  trustee  and  recording, 
though  qftertcards  found  in  the  grantor^ s  possesion — when  not  wid  as  made  in 
eontemplaiion  of  marriage  —  effect  of  nUtseguent  represent€Uions  and  possession  of 
the  property  by  the  grantor, 

A  testator  stated  in  his  will  that  he  had  already  provided  for  his  three  children  by 
an  insurance  on  his  life,  and  by  trust  deeds  made  on  the  10th  day  of  March,  1887. 
It  appeared  that  these  deeds  had  each  been  executed  and  acknowledged  by  the 
trustee,  who  accepted  the  estates  thereby  granted,  and  the  trust  thereby  created 
and  declared,  and  covenanted  faithfully  to  perform  the  same,  and  that  such 
deeds  were  recorded  on  the  11th  day  of  March,  1887. 

Held,  that  these  facts  were  sufficient  to  support  the  inference,  although  the  deeds 
were  in  the  safe  of  the  grantor  at  the  time  of  his  decease,  that  they  had  been 
delivered  to  the  trustee  at  the  time  when  they  were  executed. 

It  was  not  shown  that  the  property  described  in  the  deeds  had  been  conveyed  in 
contemplation  or  expectation  of  marriage,  or  that  the  grantor  was  even  acquainted 
with  the  person  whom  he  subsequently  married  when  the  deeds  were  executed, 
acknowledged  and  recorded. 

BbUL,  that  they  could  not  be  adjudged  fraudulent  as  against  her  for  the  reason 
that  she  was  thereby  deprived  of  an  estate  in  dower  in  this  property. 

That  as  the  title  had  become  vested  in  the  trustee  prior  to  any  negotiations  or 
conference  between  her  and  the  grantor  on  the  subject  of  marriage,  neither  the 
assertion  of  title  by  the  grantor  before  or  after  his  marriage  with  her,  nor  his 
continued  control  of  the  property  could  be  attended  with  such  effect. 

That  the  representation  of  the  grantor,  that  he  was  the  owner  of  the  property, 
could  not  divest  the  trustee  of  the  title  to  it  or  subject  it  to  rights  or  equities  in 
favor  of  the  grantor's  wife. 

That  in  view  of  the  fact  that,  under  the  terms  of  the  trust,  the  trustee  was  directed 
to  apply  the  net  rents  and  profits  to  the  grantor's  use  during  his  life,  the  fact 
that  the  grantor  remained  in  possession  of  the  land  described  in  the  deeds,  after 
his  marriage  and  until  his  death,  was  not  inconsistent  with  the  trust  or  the 
delivery  of  the  deeds. 

Appeal  by  the  plaintiff  upon  questions  of  law  and  upon  the  facts 
from  a  judgment  of  the  Supreme  Court,  entered  in  the  office  ot  the 
clerk  of  the  county  of  New  York  on  the  20th  day  of  January,  1890, 
after  a  trial  at  Special  Term  on  the  7th  day  of  November,  1889. 

The  action  was  brought  for  the  purpose  of  having  three  deeds, 
made  by  Charles  Bliss,  the  husband  of  the  plaintiff,  to  the  defendant 
Grace  F.  "West,  adjudged  fraudulent  as  against  the  plaintiff ;  that 
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the  defendant  Grace  F.  West  be  adjudged  to  account  for  all  money 
received  by  her,  under  and  by  virtue  of  the  said  deeds,  and  pay  the 
same  to  plaintiff. 

K  H.  Cowdrey^  for  the  appellant. 

WiUia/m  W.  JenkSj  for  the  respondents. 

Daniels,  J. : 

The  plaintiff  is  the  widow  of  Charles  Bliss,  who  departed  this  life 
on  the  23d  of  January,  1889.  In  September,  1887,  he  proposed  to 
marry  the  plaintiff  and  represented  himself  to  be  the  owner  of  two 
parcels  of  land  in  the  city  of  New  York,  one  of  which  was  known  as 
435  West  Thirtieth  street,  and  the  other  as  235  West  Fifty-first 
street,  in  that  city.  Both  parcels  had  been  improved,  but  the  former 
was  subject  to  a  mortgage  securing  the  payment  of  the  sum  of 
$15,000.  The  plaintiff  accepted  this  proposal  of  marriage  and  inter- 
married with  him  on  the  ninth  of  November  following.  In  May, 
1887,  the  plaintiff  commenced  residing  in  the  house  on  the  Fifty- 
first  street  lot,  in  which  the  deceased  also  resided.  And  he  executed 
and  delivered  to  her  a  five-years  lease  of  the  other  house  and  lot, 
dated  on  the  1st  of  May,  1887,  but  not  acknowledged  until  the 
twenty-third  of  September  following.  In  the  fall  of  1888  he  entered 
into  a  contract  for  the  improvement  of  the  premises  on  Fifty-first 
street,  and  during  the  marriage  two  policies  of  insurance,  previously 
obtained  and  continued,  insured  the  property  to  him,  and  he  paid 
the  taxes.  At  his  decease  he  left  a  will,  by  which  he  gave  all  his 
property  to  the  plaintiff  after  the  payment  pf  his  debts.  This  will 
contained  the  statement  that  he  had  already  provided  for  his  three 
children  by  an  insurance  on  his  life,  and  by  trust  deeds  made  on  the 
10th  of  March,  1887. 

These  deeds  were  three  in  number,  and  each  conveyed  one-third 
of  these  parcels  of  land  to  Grace  F.  West  in  trust  to  receive  the 
rents  and  profits  of  the  premises,  and  apply  so  much  as  might  be 
necessary  to  taking  care  of,  insuring  and  keeping  in  repair  the  build- 
ings thereon  ;  and  in  case  it  should  be  deemed  necessary  by  her, 
then  to  change,  alter,  remodel  and  otherwise  improve  the  buildings, 
after  obtaining  the  consent  of  the  grantor  and  the  concurrence  of 
the  beneficiary  in  writing,  and  to  apply  the  residue  of  the  rents  and 
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profits  to  the  use  of  the  grantor  during  his  life,  and  after  that  for 
the  use  of  his  daughter  Harriet  C.  Bliss,  until  Charlotte  Bliss, 
another  daughter,  attained  the  age  of  twenty-one  years.  Other 
directions  were  given  for  the  disposition  of  the  rents  and  profits  in 
case  of  the  decease  of  the  beneficiary  before  the  attainment  of  the 
age  of  twenty-one  years  by  Charlotte  Bliss,  and  for  the  final  disposi- 
tion of  the  remainder  after  the  expiration  of  the  trust  estate,  by 
which  -alone  his  children  and  heirs  were  to  be  benefited.  The  other 
two  deeds  contained  similar  directions,  but  primarily  after  his  own 
decease,  for  the  benefit  of  each  of  his  other  two  daughters,  and  after 
the  expiration  of  the  truot  estates,  to  be  disposed  of  in  a  similar 
manner  as  the  one-third  mentioned  in  the  deed  which  has  first  been 
referred  to.  These  deeds  were  each  executed  and  acknowledged  by 
the  trustee  who  accepted  the  trust  estates  thereby  granted,  and  the 
trusts  created  and  declared,  and  she  covenanted  faithfully  to  perform 
the  same.     And  they  were  recorded  on  the  11th  day  of  March,  1887. 

From  these  facts  it  was  inferred  by  the  court  at  the  trial  that  the 
deeds  had  been  delivered  to  the  trustee  at  the  time  when  they  were 
executed.  And  the  facts  were  sufficient  to  support  that  inference, 
although  the  deeds  were  in  the  safe  of  the  grantor  at  the  time  of 
his  decease.  Their  execution  and  acknowledgment  by  the  trustee 
and  the  subsequent  record  made  of  them  evince  the  intention  to 
have  been  to  vest  the  trustee  with  the  trust  estates  for  the  objects 
to  be  obtained  by  the  creation  of  the  trusts.  What  appears  to  have 
transpired  fully  warrants  this  conclusion.  {Munoz  v.  Wilson^  111 
K  Y.,  295,  303-305  ;  Scrugham  v.  Wood,  15  Wend.,  545 ;  WaUace 
V.  B&rdea,  97  N.  Y.,  13.) 

The  plaintiff's  object  by  this  action  was  to  obtain  a  judgment 
setting  these  deeds  aside  as  fraudulent  against  her,  she  having  been 
thereby  deprived  of  an  estate  in  dower  in  this  property.  But 
neither  the  assertion  of  title  by  the  grantor,  before  or  after  his 
marriage  with  her,  nor  his  continued  control  of  the  property,  can  be 
attended  with  that  effect.  For  tlie  title  had  become  vested  in  the 
trustee  prior  to  any  negotiation  or  conference  between  the  grantor 
and  the  plaintiff  on  the  subject  of  marriage.  And  it  was  not  made 
to  appear  that  it  had  been  conveyed  in  contemplation  or  expectation 
of  marriage  either  with  the  plaintiff  or  any  other  person.  Neither 
Hun  —Vol.  LVHI        10 
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was  it  proved  that  the  grantor  was  even  acquainted  with  her  when 
the  deeds  were  executed,  acknowleged  and  recorded. 

The  facts  which  proved  suflScient  to  rebut  the  inference  of 
delivery  in  the  cases  of  Knolls  v.  Bamhart  (71  N.  Y.,  474)  and 
Dietz  V.  Parish  (79  id.,  520),  were .  widely  divei^nt  from  those 
appearing  here.  They  were  inconsistent  with  any  preceding 
delivery.  While  here  even  the  continued  control  ot  the  grantor 
was  not  specially  at  variance  with  the  fact  that  the  deeds  had  been 
delivered  to  the  trustee,  for  he  was  entitled  to  the  net  rents  and 
profits  during  his  life,  and  taking  them  himself  fulfilled  that  obli- 
gation. What  he  did  was  in  harmony  with  the  benefits  reserved 
for  himself.  And  the  same  answer  is  applicable  to  his  act  in  con- 
tracting for  improvements.  That  had  been  contemplated  by  the 
provisions  contained  in  the  deeds  themselves ;  and  neither  the  insur- 
ances, nor  the  payment  of  taxes  supported  the  charge  of  bad  faith 
against  him.  For  the  insurances  continued  after  the  deeds  were 
made  had  been  previously  so  effected,  while  the  other  policy  was  in 
the  name  of  the  trustee  as  owner.  And  the  taxes  were,  by  the  deeds, 
made  a  charge  upon  the  rents  and  profits  realized  from  the  property. 

The  most  that  could  be  affirmed  against  the  title  was  the  repre- 
sentation of  the  grantor  that  he  was  its  owner.  But  he  could  not 
divest  it  or  subject  it  to  rights  or  equities  in  favor  of  the  plaintiff 
by  his  unfounded  claim  of  title.  That  had  been  placed  by  the  deeds 
beyond  his  power,  and  no  statement  of  his  could  restore  his  dominion 
over  the  land.  The  deeds  were  not  void  on  account  of  the  creation 
of  a  trust  estate  for  himself  for  the  term  of  his  natural  life.  The 
plaintiff  was  not  and  is  not  a  creditor  of  the  grantor.  And  it  is 
in  favor  of  creditors  only  that  the  statute  avoids  trusts  of  this 
description.     (3  R.  S.  [6th  ed.],  142,  §  1.) 

The  legal  principle  to  which  the  plaintiff  appeals  will  justify  the 
avoidance  of  deeds  executed  previous  to  marriage  with  the  intention 
thereby  to  deprive  the  wife  of  her  dower  in  the  land  conveyed. 
But  the  cases  brought  within  the  range  of  this  principle  have  been 
disposed  of  upon  the  effect  of  the  fact  that  the  conveyances  were 
made  after  the  parties  had  arranged  for  their  future  marriage, 
from  which  an  intent  to  defraud  the  wife  could  be  inferred. 
(Y<mngs  v.  Carter^  50  How.,  410;  Bahcock  v.  Babcock^  53  id.,  97; 
Pomeroy  v.  Pomeroy^  54  id.,  228 ;   Youngs  v.  Carter^  10  Hun,  194.) 
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The  facts  of  this  case  fail  to  place  it  within  this  principle  or  either 
of  these  tothorities. 

The  deeds,  though  voluntary,  and  for  the  final  benefit  of  the 
children  of  the  grantor,  appear  to  have  been  made  in  good  faith. 
There  was  clearly  no  intention  to  defraud  her  in  their  execution  and 
delivery,  for  the  grantor  was  under  no  obligation  then  to  her,  either 
sentimental  or  legal.  And  when  they  are  free  from  the  taint  of 
fraud,  voluntary  deeds,  resting  on  the  natural  consideration  of  love 
and  affection,  will  be  sustained  by  both  law  and  equity.  (  Totrng  v. 
HeermcMiSy  66  N.  Y.,  874,  38 1 ;  Dygert  v.  Remersohnider^  32  id., 
629,  650.)  And  where  their  execution  and  delivery  have  preceded 
the  engagement  of  marriage,  or  the  anticipation  of  that  engagement, 
they  have  been  held  entitled  to  be  maintained  by  the  courts. 
{LitOeton  v.  Littleton,  1  Dev.  &  Bat.  [N.  C.  Kepts.],  327 ;  Mcintosh 
V.  Laddj  1  Humph.  [Tenn.],  459.)  These  cases  arose  under  statutes 
enacted  for  the  protection  of  the  wife,  by  the  application  and 
enforcement  of  the  principle  which  has  been  stated.  And  in  their 
theory  sustain  the  deeds  now  in  suit. 

There  were  various  offers  of  evidence  made,  which  the  court,  on 
objection,  rejected.  But  it  is  reasonably  plain  that  the  plaintiff  has 
not  been  injured  by  these  rulings  against  her.  If  it  had  been  proved 
that  the  grantor's  estate  turned  out  to  be  insolvent,  or  that  he  had 
claimed  to  be  the  owner  of  the  property,  or  that  the  trustee  had 
declared  the  deeds,  after  his  decease,  to  be  formal  only,  the  evidence 
could  not  have  affected  the  rights  of  these  children  as  they  had 
become  fixed  by  the  making  and  recording  of  the  deeds. 

The  case  was  disposed  of  as  the  law  required  it  should  be  and 
the  judgment  should  be  affirmed. 


Van  Brunt,  P.  J.,  and  Brady,  J.,  concurred. 
Judgment  affirmed. 
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THE  PEOPLE  OF  THE  STATE  OF  KEW  YOKE  bx  rbl. 
JOHN  DAVIDSON  aitd  Othees  v.  EDWAED  GILON 
A2n>  Othebs,  CoMPOsma  the  Boabd  of  Asbessobs. 

AMemnent  for  ttreet  pawmerU  under  Mction  878  of  chapter  410  of  1882 — a  harm 

raiWoad  company  ^unUd  be  aseessedfor  sttch  work. 

The  provifiions  of  section  878  of  chapter  410  of  the  Laws  of  1882,  diiectmg  an 
assessment  for  the  paving  of  a  street  in  the  city  of  New  York,  to  be  made  among 
the  owners  or  occupants  of  all  the  houses  and  lots  intended  to  be  benefited  thereby, 
were  simply  a  re-enactment  of  existing  provisions  of  law,  and  should  be  con- 
strued with  the  other  laws  existing  prior  to  1882  concerning  local  improvonents 
in  said  city. 

A  horse  railroad  company  is  benefited  by  the  laying  of  a  pavement  in  the  street 
between  the  rails  of  its  tracks,  and  is  subject  to  assessment  therefor;  and  not  to 
assess  such  company  for  such  work  is  a  manifest  error  on  the  part  of  the 
assessors,  which  it  is  one  of  the  ofi&ces  of  the  writ  of  certiorari,  authorized  by 
chapter  269  of  the  Laws  of  1880,  to  correct. 

Cebtiobabi  to  review  the  action  of  the  members  of  the  board  of 
assessors,  and  of  the  board  of  revision  and  correction  of  assessment, 
rolls,  in  the  matter  of  an  assessment  made  by  the  board  of  assessors 
for  the  expense  incurred  for  paving  Madison  avenue,  from  One 
Hundred  and  Thirty-third  street  to  One  Hundred  and  Thirty- 
seventh  street,  in  the  city  of  New  York. 

The  writ  was  applied  for  upon  the  ground  that  the  entire  amount 
of  the  expense  of  said  improvement,  including  the  cost  of  paving 
between  and  about  the  tracks  of  the  horse  railroad  belonging  to  and 
operated  by  the  New  York  and  Harlem  Eailroad  Company,  through 
the  said  avenue  between  the  said  streets,  had  been  assessed  upon 
houses  and  lots  in  the  vicinity  thereof,  and  that  no  part  of  said  expense 
had  been  assessed  upon  said  railroad  company  or  its  property. 

Truman  JT.  Baldwin,  for  the  relators. 

O.  Z,  Ste7*ling,  ior  the  respondent. 

Daniels,  J. : 

The  expenses  of  the  improvement  were  mainly  assessed  upon  the 
property  fronting  upon  the  avenue.  Before  it  was  either  ordered 
or  made,  the  assessors  in  their  return  to  the  writ  liave  stated  the 
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facts  to  be,  that  there  was,  and  is,  in  said  avenue,  between  One 
Hundred  and  Thirty-third  and  One  Hundred  and  Thirty-seventh 
streets,  a  double  line  of  track,  owned  and  operated  by  the  New  York 
and  Harlem  Bailroad  Company,  as  and  for  a  horse  railroad,  and  that 
the  avenue  has  been  paved  between  and  about  the  said  railroad 
track,  and  that  the  amount  of  said  paving  has  been  included  in  the 
above  gross  amount  of  paving  done  on  said  avenue,  and  assessed 
upon  said  houses  and  lots  as  aforesaid. 

But  they  assessed  no  part  of  the  expense  of  the  improvement 
upon  the  structure  of  the  company,  for  the  combined  reason  that  in 
their  opinion  it  had  not  been  benefited  by  the  pavement  of  the 
avenue,  and  it  was  not  under  the  laws  assessable  therefor. 

The  railway  was  operated  by  horse-power,  employed  to  move  the 
cars  of  the  company,  in  carrying  and  transporting  passengers  for 
hire.  And  in  that  use  it  is  clear,  beyond  reasonable  ground  for 
controversy,  that  the  railway  tracks  had  been  improved  and  bene- 
fited by  the  pavement.  So  much  of  it  as  was  laid  between  the  rails 
supplied  the  company  with  a  solid  and  permanent  road-way  for  the 
use  of  its  horses,  not  liable  to  be  affected  or  impaired  by  the 
weather,  as  the  unpaved  earth  necessarily  would  be.  There  was, 
therefore,  no  foundation  for  the  opinion  of  the  assessors  to  rest 
upon,  that  the  road-bed  and  structure  of  the  company  had  not  been 
benefited  by  the  pavement.  In  this  conclusion,  adopted  by  them, 
there  was  a  manifest  error,  which  it  is  one  of  the  offices  of  the  writ 
of  ceHiorariy  as  it  has  been  provided  for,  to  correct.  (Laws  of  1880, 
chap.  269.) 

The  more  substantial  reason  for  omitting  the  railway  tracks  from 
the  payment  of  a  proportionate  part  of  the  expenses  of  the  pave- 
ment was  the  construction  the  assessors  considered  it  to  be  their 
duty  to  place  upon  the  laws  applicable  to  the  assessment  of  expenses 
for  local  improvements.  The  company  had  not  been  in  any  form 
exempted  from  the  obligation  to  contribute,  towards  the  expenses, 
by  chapter  825  of  the  Laws  of  1872,  under  which  this  part  of  its 
railway  had  been  laid.  The  act  was  wholly  silent  in  this  respect. 
The  authority  was  provided  by  it  for  extending  the  tracks  through 
this  part  of  the.  avenue  upon  the  payment  of  the  value  of  the  rights 
and  privileges  conferred,  to  the  mayor,  etc.,  of  the  city,  as  that 
should  be  ascertained  by  commissioners  to  be  appointed  for  that 
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object.  Bnt  this  act  contained  nothing  which,  either  in  language  or 
by  implication,  relieved  the  company  from  defraying  the  expenses 
of  benefits  conferred  upon  it  by  the  improvement  of  the  avenue. 

Wliat  it  obligated  the  company  to  pay  was  for  no  more  than  the 
right  or  privilege  of  laying  its  tracks  in  the  avenue,  and  afterwards 
using  them  as  a  street  railway.  And  that  is  the  utmost  extent  of 
the  advantages  derived  by  the  company  from  that  act. 

It  was,  however,  considered  by  the  assessors  that  they  could  charge 
the  company,  or  its  structure  in  the  avenue,  with  no  part  of  the 
expense  of  the  pavement,  for  the  reason  that  section  878  of  chapter 
410  of  the  Laws  of  1882  directed  the  assessment  of  the  expenses  to 
be  made  among  the  owners  or  occupants  of  all  the  houses  and  lots 
intended  to  be  benefited  thereby.  And  it  must  be  assumed  that  the 
literal  observance  of  this  language  would  exclude  the  company  and 
its  railway  and  require  the  owners  of  the  houses  and  lots  to  defray 
the  entire  expense  of  the  improvement. 

But  the  incorporation  of  this  section  in  the  act  of  1882  was  not 
its  enactment  as  a  law  by  the  legislature.  It  was  no  more  than  its 
compilation  as  one  of  the  laws  already  existing  relating  to  the  city 
of  New  York.  And  it  derived  its  force  and  effect  from  its  own 
enactment,  and  not  from  this  compilation.  The  enactment  of  it  as 
a  law  dates  farther  back  even  than  the  9th  of  April,  1813,  when, 
in  a  similar  manner,  it  was  made  section  175  of  chapter  86  (vol.  2, 
p.  407),  of  the  Revised  Laws  of  the  State.  And  it  should  now  be 
construed  with  the  other  laws  since  enacted  concerning  local 
improvements,  and  necessarily  affecting  its  meaning  and  application. 

At  the  time  when  it  was  made  a  part  of  the  Laws  of  1813  the  use 
of  a  street  or  avenue  for  a  railway  was  unknown  and  did  not  exist. 
That  possibility  was  not  within  the  knowledge  or  anticipation  of  the 
enacting  authority.  It  has  been  a  more  modern  development  under 
other  laws  framed  to  provide  for  and  regulate  its  use  and  enjoyment. 
Through  its  existence  a  valuable  property  has  been  created,  unknown 
to  and  not  within  the  contemplation  of  earlier  laws.  And  tliat 
property  has  furnished  another  subject  of  taxation,  and  that,  too, 
within  the  comprehension  of  laws  previously  enacted.  {People  v, 
CdBdtijy  2  Lans.,  294 ;  46  N.  T.,  46.)  And  it  has  since  been  defined 
and  declared  to  be  liable  to  taxation  by  chapter  293  of  the  Laws  of 
1881.     And  similar  progress  his  been  made,  though  not  in  as  direct 
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language,  in  providing  for  the  payment  of  the  expenses  of  local 
improvements. 

By  section  1  of  chapter  318  of  the  Laws  of  1874,  it  was  provided 
and  declared  that  all  property,  subject  to  an  exception  inapplicable 
to  this  controversy,  should  be  liable  to  assessment  when  it  should 
be  benefited  **  by  any  improvement  or  other  public  work  already 
completed  or  now  being  made  or  performed,  and  hereafter  made, 
done  or  performed  "  And  this  law  has  been  made  section  899  of 
the  act  of  1882.  Its  language  is  very  broad,  so  much  so  as  literally 
to  include  this  pavement.  And  subdivision  2  of  section  868  of  the 
consolidation  act  also  provided  for  the  same  obligation  by  directing 
the  board  of  assessors  to  assess  upon  the  property  benefited  the 
certified  amount  of  its  expenses.  The  direction  that  this  should  be 
done  in  the  manner  authorized  by  law,  and  in  the  proportion  so 
authorized,  in  no  way  restrains  the  provisions  subjecting  all  the  prop- 
erty benefited  to  assessment  for  the  expenses.  For  this  phraseology 
includes  no  more  than  the  proceedings  prescribed  for  making  the 
assessments.  They  have  been  clearly  declared  and  defined,  and  the 
assessments  are  to  be  made  by  observing  and  following  that  course 
of  proceeding,  and  the  proportion  authorized  by  law  to  be  assessed 
is  so  much  as  the  property  has  been  benefited  by  the  improvement 
to  be  paid  for.  No  other  objects  were  intended  to  be  subserved  by 
these  phrases,  but  they  were  adapted  to  the  promotion  of  what  had 
been  otherwise  so  plainly  declared,  that  all  the  property  benefited 
by  a  local  improvement  should  defray  the  expenses  of  making  it. 

And  this  general  principle  has  modified  and  enlarged  the  effect 
of  the  section  of  the  act  of  1813,  which  directed  the  assessment  of 
the  expense  to  be  made  among  the  owners  and  occupants  of  the 
houses  and  lots  benefited.  And  that  was  considered  to  be  the 
result  of  more  recent  legislation  in  the  case  of  the  Mayor  v.  Colgate 
(12  K.  Y.,  140,  153).  In  1813  houses  and  lands  were  the  only 
property  which  could  be  benefited  by  a  street  improvement,  and  it 
was  entirely  proper  to  designate  their  owners  as  the  persons  who 
should  be  required  to  pay  the  expenses.  But  since  then  a  new  and 
additional  structure  has  been  placed  in  the  streets  of  cities  and 
villages,  which  will  be  as  much  benefited  by  their  pavement  as  the 
houses  and  lots,  and  may  with  equal  propriety  be  directed  to  divide 
the  expenses  with  their  owners.    This  advancement  since  streel; 
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railways  have  been  constructed  has  at  all  times  been  within  the 
knowledge  of  the  law-making  authority.  And  there  is  every 
reason  for  concluding,  when  it  was  clearly  and  expressly  declared, 
that  the  property  benefited  by  a  street  improvement  should  bear 
its  expense,  that  it  was  intended  that  street  railways  should  not  be 
exempted  from  that  obligation.  And  the  law  has  generally  been 
construed  to  be  attended  with  that  eflEect.  {Troy^  etc.^  R,  H.  Co.  v. 
Kane^  9  Hun,  506.)  There  the  law  had  made  the  property  bene- 
fited by  a  street  improvement  liable  for  its  expense.  And  the  rail- 
way company  was,  under  that  principle,  required  to  contribute  to  the 
expenses  of  constructing  a  sewer  deemed  to  benefit  it,  although 
under  the  surface  of  the  street.  And,  under  general  provisions  no 
broader  than  these  affecting  the  cily  of  fTew  York,  a  similar  liability 
has  been  in  other  instances  sustained.  {City  of  Chicago  v.  Baery  41 
HI.,  306 ;  City  of  New  Hcuoen  v.  Fairhcuoeny  etc.y  R.  H,  Co.,  38  Conn., 
432;  Northern  India/najetc.y  Co.  v.  Connelly ^  10  Ohio  [Critchfield], 
159.)  And  it  was  applied  to  the  structure  of  a  steam  railway  in 
PerUy  etc.,  Railroad  Company  v.  Hanna  (68  Ind.,  562).  But 
that  application  of  the  principle  was  denied  in  Philadelphia  v. 
Philadelphia,  etc.,  Railroad  Company  (33  Penn.,  41)  and  Jwno- 
Hon  Rail/road  Company  v.  Philadelphia  (88  id.,  424)  for  the 
reason  that  railways  of  that  description  would  not  be  benefited  by 
these  improvements.  The  fact  itself  is  different  in  the  case  of  a 
street  railway,  which  must  be  necessarily  benefited  by  laying  a  per- 
manent stone  pavement,  as  that  was  which  was  placed  on  this  avenue 
between  its  tracks  and  rails,  and  immediately  adjacent  thereto.  And 
so  far  as  the  company  owning  this  railway  was  benefited  by  the 
pavement  it  should  have  been  proportionately  required  to  bear  its 
expense.  The  charge  of  that  part  of  the  expense  upon  the  owners 
of  the  houses  and  lots  made  them,  or  their  property,  bear  this  obli- 
gation of  the  railway  company.  And  that  the  assessors  could  not 
legally  do,  even  if  the  company  itself  could  not  be  made  to  pay  for 
its  proportion  of  the  benefit.  For  the  inability  to  enforce  payment 
for  a  benefit  created  against  one  person  or  his  or  its  property  will 
supply  no  legal  ground  for  obliging  another  to  make  compensation 
for  that  benefit. 

But  there  was  no  such  inability  here.     For  the  proceedings,  pro- 
vided for  assessing  the  expense  of  the  benefit  to  the  property  of  the 
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railway  company,  were  as  well  adapted  to  make  that  assessment  as 
they  were  to  assess  the  houses  and  lots  for  the  benefits  received 
by  them.  They  equally  applied  to  every  species  of  property  bene- 
fited by  the  pavement,  whether  that  of  individual  owners  or  of  a 
railway  company.  And  in  case  of  failure  to  pay,  the  railway  could 
be  as  readily  sold  as  could  be  a  house  and  lot.  The  same  means 
for  imposing  and  collecting,  or  reahzing  the  assessment  exists  in  one 
case  as  it  does  in  the  other.  And  the  assessors  erred  in  failing  to 
carry  it  into  effect  against  the  street  railway  company.  Complete 
authority  has  been  provided  for  the  correction  of  this  error  by  chap- 
ter 269,  Laws  of  1880.  The  proceedings  are  not  stayed  by  the 
certiorari^  and  the  fact  that  they  may  have,  since  the  service  of  the 
writ,  passed  beyond  the  authority  of  the  assessors  forms  no  answer 
to  the  right  of  the  relators  to  a  review  of  them. 

The  assessment,  so  far  as  it  has  charged  them  with  the  proper^ 
tionate  part  of  the  benefit  of  the  pavement,  which  was  received  by 
the  railway  company  improving  its  structure  in  the  avenue,  should 
be  reversed  and  the  proceedings  remitted  to  the  assessors  to  assess 
the  expenses  upon  the  company  and  its  property  so  far  as  it  has  been 
benefited,  and  the  residue  only  upon  the  houses  and  lots  of  the 
relators. 

BsADY,  J.,  concurred ;  Van  Bbunt,  P.  J.,  dissented. 

Proceedings  reversed  as  directed  in  opinion. 


THE  NATIONAL  PAEK  BANK  OF  NEW  YOEK,  Eespoto^ 
BNT,  V.  THE  STEELE  &  JOHNSON  MANUFACTURINQ 
COMPANY,  Appellant. 

Mutake  of  a  bank  ecuhier  in  certifying  neffotiable  paper  a»  good — when  the  amount 
paid  by  the  bank  under  eueh  eertifleation  is  recoverable  by  it. 

A  piomiflsory  note  made  hj  Mitchell.  Vance  A  Co.,  April  14,  1887,  for  |8,281.8a» 
at  four  months  from  date,  to  the  order  of  the  Steele  &  Johnson  Manufacturinjf^ 
Company  for  goods  sold  by  it  to  Mitchell,  Vance  &  Co.,  was,  on  August  18, 
1887,  certified  by  the  National  Park  Bank,  where  it  was  made  payable,  and- 
thereafter  was  transferred  to  the  Tradesmen's  National  Bank  and  credited  to 
HuK— Vol.  LVIH        11 
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the  Steele  &  Johnson  Manufacturing  Company.  On  the  day  following  the  note 
was  paid  through  the  clearing-house  and  the  proceeds  were  receiyed  by  the 
Tradesmen's  National  Bank,  and  were  paid  over  to  the  Steele  &  Johnson  Manu- 
facturing Company. 

At  the  time  when  the  note  was  certified  the  makers  had  on  deposit  with  the 
National  Park  Bank  only  $140.66,  and  the  note  was  certified  under  a  mistake 
as  to  the  amount  of  such  deposit.  When  such  mistake  was  discovered  informa- 
tion was  sent  on  August  18,  1887,  to  Mitchell,  Vance  &  Co.,  who  notified  the 
Steele  <&  Johnson  Manufacturing  Company,  and  that  company  was  the  next  day 
also  notified  by  the  National  Park  Bank  of  the  existence  of  such  an  error,  and 
the  money  which  had  been  paid  upon  the  note  was  demanded,  but  the  money 
was  not  repaid. 

In  an  action  brought  by  the  National  Park  Bank  for  Its  recovery,  it  appeared  that 
the  certification  of  the  note  was  made  by  the  assistant  teller  of  the  bank  without 
any  authority  from  the  officers  of  the  bank,  and  it  did  not  appear  that  the 
Steele  &  Johnson  IVIanufacturing  Company  had  in  any  way  changed  its  con- 
dition by  reason  of  the  certification  of  the  note  and  the  payment  of  the  money 
upon  it. 

HM,  that  while  the  act  of  the  teller  in  certifying  the  note,  without  consulting  the 
state  of  the  account  of  the  makers  with  the  bank,  might  be  careless,  yet  that  that 
circumstance  was  not  sufficient  to  prevent  the  recovery  of  the  money  by  the 
bank,  and  that  the  bank  was  entitled  to  Judgment  for  its  repayment. 

Appeal  by  the  defendant,  the  Steele  &  Johnson  Manofacturing 
Company,  npon  questions  of  law  and  upon  the  facts,  from  a  final 
judgment,  entered  in  the  oflSce  of  the  clerk  of  the  county  of  New 
York  on  the  8th  day  of  June,  1889,  after  a  trial  before  the  court 
and  a  jury  at  the  New  York  Circuit,  and  from  an  order  denying  a 
motion  made  upon  the  minutes  of  the  court  for  a  new  trial. 

The  action  was  brought  to  recover  the  amount  of  a  note  made 
by  Mitchell,  Vance  &  Co.,  payable  at  the  plaintiffs  bank,  which 
had,  before  its  maturity,  been  certified  by  the  bank  and  had  been 
paid  by  it. 

Maraton  IfUeSy  for  the  appellant. 

BaHow  c6  Wet/more^  for  the  respondent. 

Daniels,  J. : 

The  verdict  was  directed  for  the  amount  held  to  have  been  paid 
by  mistake  by  the  plaintiff  upon  a  promissory  note  made  by 
Mitchell,  Vance  &  Co.,  on  the  14th  of  April,  1887,  for  the  sum  of 
$3,281.83  to  the  order  of  the  defendant,  and  due  in  four  months 
after  its  date.  The  note  was  given  for  goods  which  the  defendant 
had  sold  to  Mitchell,  Vance  &  Co.     ylnd  on  the  18th  day  of 
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August,  1887,  it  was  presented  to  and  certified  by  the  assistant 
paying  teller  of  the  plaintiff.  After  its  certification,  which  was  at 
the  instance  of  the  defendant,  the  note  was  transferred  to  the 
Tradesmen's  National  Bank  for  the  benefit  of  and  credited  to  the 
defendant.  And  on  the  day  following  the  note  was  paid  through 
the  clearing-house  and  the  proceeds  received  by  the  Tradesmen's 
National  Bank,  and  that  bank  paid  over  these  proceeds  to  the 
defendant.  At  the  time  when  the  note  was  certified  the  makers 
had  on  deposit  with  the  plaintiff  no  more  than  the  sum  of  $146.66. 
And  the  assistant  teller,  who  certified  the  note,  testified  that  he  did 
80  in  the  belief  that  the  account  of  JMitchell,  Vance  &  Co.  with 
the  plaintiff  was  sufficient  to  permit  the  certification  of  this  note. 
When  that  was  discovered  not  to  be  the  fact,  information  was  sent 
to  Mitchell,  Vance  &  Co.,  and  they  notified  the  defendant  by  letter, 
mailed  about  six  o'clock  in  the  afternoon  of  the  18th  of  August, 
1887,  that  the  certification  of  the  note  arose  out  of  an  error  on  the 
part  of  the  bank.  And  on  the  next  day  a  letter  was  written  and 
mailed  by  the  assistant  cashier  of  the  bank  to  the  defendant  again 
apprising  it  of  the  error  in  the  certification  of  the  note,  and 
demanding  the  repayment  of  the  money  which  had  been  advanced 
upon  it  in  the  course  of  the  clearing-house  settlements.  This  was 
not  repaid,  and  the  action  of  the  plaintiff  was  brought  for  the 
recovery  of  the  amount.  And  at  the  close  of  the  proofs  a  verdict 
was  directed  in  favor  of  the  plaintiff  for  the  amount  which  it  was 
held  it  was  entitled  to  recover.  No  controversy  appears  to  have 
arisen  concerning  the  amount  the  plaintiff  was  entitled  to  recover, 
if  it  was  entitled  to  maintain  the  action  at  all. 

After  the  verdict  was  directed  the  defendant  moved  for  a  new 
trial,  which  was  denied,  and  an  exception  was  taken  to  the  denial. 
But  no  order  appears  to  have  been  entered  upon  this  decision.  None, 
certainly,  is  contained  in  the  case.  And  whether  there  were  any 
grounds  for  the  motion  cannot  be  now  considered,  for  it  has  so 
long  been  held  that  an  exception  to  the  refusal  to  order  a  new  trial 
is  entirely  inoperative,  as  to  dispense  even  with  the  citation  of 
anthorities  on  that  subject.  The  case,  consequently,  must  be  dis- 
posed of  upon  the  exceptions  arising  in  the  progress  and  at  the  close 
of  the  trial.  The  evidence  which  was  given  did  prove  the  fact  to 
be  that  the  note  had  been  certified  in  the  manner  already  mentioned, 
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under  the  belief,  on  the  part  of  the  person  certifying  it,  that  the 
account  of  the  drawers  in  the  bank  was  sufficient  to  justify  this 
certification.  And  when  that  was  discovered  not  to  be  the  fact 
immediate  steps  were  taken  to  avoid  the  payment  of  the  note.  But 
they  were  ineffectual  on  account  of  the  inability  to  discover  the 
party  who  was  the  holder  of  the  note.  This  was  not  ascertained 
by  the  bank  until  the  note  itself  had  been  paid.  And  as  soon  as 
that  was  done,  and  the  note  surrendered  to  the  plaintiff,  the  demand 
was  made  upon  the  Tradesmen's  National  Bank  and  the  defendant 
for  the  return  of  the  money.  The  bank  declined  to  make  the  pay- 
ment. And  as  it  had  paid  over  the  money  to  the  defendant,  its 
t^ncy  in  the  transaction  had  ceased,  and  it  was  not  liable  to  refund 
the  money  to  the  plaintiff.  But  the  action  for  that  purpose  was 
properly  brought  against  the  defendant.  {NaUonal  Park  BanJc  v. 
8eaboa/rd  Bcmk^  44  Hun,  49.) 

The  act  of  the  teller  in  certifying  the  note  without  consulting 
the  state  of  the  account  of  the  makers  with  the  bank  may  be  char- 
acterized as  careless.  But  that  circumstance  was  not  sufficient  to 
prevent  the  recovery  of  the  money.  {Kingston  Bank  v.  EUinge^ 
40  N.  Y.,  391 ;  La/wrence  v.  American,  National  Bank^  54  id.,  433 ; 
Union  Nat  Bk,  v.  Siosth  Nat.  Bk.^  43  id.,  452 ;  Mayer  v.  IfayoVy 
etc.,  2  Hun,  306.) 

The  defendant,  through  the  cross-examination  of  the  plaintiff's 
witnesses,  endeavored  to  prove  the  fact  that  the  bank  had,  on  pre- 
'  vious  occasions,  certified  the  paper  of  Mitchell,  Vance  &  Co.,  with- 
out reference  to  the  state  of  their  deposit  account.  But  that  was 
stated  by  the  teller  to  hisive  been  done  only  with  the  direct  authority 
of  one  of  the  officers  of  the  bank,  and  that  it  was  on  occasions 
when  the  account  of  Mitchell,  Vance  &  Co.  was  immediately  after- 
wards made  good,  and  upon  the  faith  of  deposits  expected  from 
that  company;  while  in  this  instance  the  testimony  of  the  assist- 
ant teller  was  that  he  certified  the  note,  not  under  the  authority 
mentioned,  or  the  existence  of  such  an  expectation,  but  wholly  upon 
his  own  belief  that  the  account  of  Mitchell,  Vance  &  Co.  was 
sufficient  to  justify  his  act.  It  was  not  done,  therefore,  under  the 
authority  of  any  rule  or  practice  observed  in  the  previous  certifica- 
tion of  the  paper  of  Mitchell,  Vance  &  Co.,  but  solely  because  of  a 
misapprehension  on  the  part  of  the  teller  as  to  the  state  of  their 
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account.  And  that,  within  the  authoritieB,  entitled  the  plaintiff  to 
the  recovery  of  the  money,  provided  the  evidence  on  the  part  of 
the  defendant  presented  no  legal  defense. 

The  defendant  gave  evidence  and  oflEered  further  proof  from 
which  it  was  claimed  that  it  should  be  exonerated  from  the  obliga- 
tion to  return  this  money.  Bnt  it  did  not  appear  from  the  proof 
which  was  supplied,  neither  would  it  from  that  which  was  offered 
and  rejected,  that  the  defendant  had  changed  its  condition  in  any 
respect  by  reason  of  the  certification  of  the  note  and  the  payment 
of  the  money  upon  it.  It  did  appear  that  the  note  had  been  given 
for  goods  manufactured  by  the  defendant  and  sold  to  Mitchell, 
Vance  &  Co.  And  the  defendant  proposed  to  prove  that  the  goods 
were  delivered  upon  the  representation  that  Mitchell,  Vance  &  Co. 
were  solvent  and  able  to  pay  for  them,  and  that  this  representation 
was  not  true.  But  if  the  proof  in  this  manner  offered  had  been 
received,  it  would  have  established  no  change  whatever  in  the 
relations  existing  between  the  defendant  and  Mitchell,  Vance  &  Co., 
upon  or  after  the  certification  of  the  note.  It  might  have  entitled  the 
defendant  to  the  return  of  their  goods,  if  they  still  remained  in  the 
possession  of  Mitchell,  Vance  &  Co.  But  that  right,  if  it  existed 
at  all,  was  not  impaired  in  any  respect  by  the  certification  and  pay- 
ment of  the  note.  It  was  also  proposed  to  be  proved  that  statements 
were  made  by  Mitchell,  Vance  &  Co.,  to  the  agent  of  the  defendant 
when  the  note  became  due,  concerning  their  financial  condition  and 
ability  to  pay  it.  These  representations  were  excluded  on  the 
objection  of  the  plaintiff,  to  which  exclusion  the  defendant  excepted. 
Bnt  while  proof  of  the  representations  might  very  properly  have 
been  received,  the  defendant  was  not  injured  by  its  exclusion,  for 
the  reason  that  the  evidence  afterwards  taken  was  received  upon 
the  basis  that  the  representations  offered  to  be  proved  had,  in  fact, 
been  made.  But  although,  for  the  time,  these  representations 
may  have  delayed  proceedings  for  the  collection  of  the  note,  there 
was  no  evidence  that  this  delay  resulted  in  any  injury  whatever  to 
the  defendant.  If  it  had  deprived  them  of  their  ability  to  take 
proceedings  for  the  collection  of  their  debt,  and  in  this  manner  snl)- 
jected  them  to  a  loss  they  would  not  otherwise  have  incurred,  it 
may  be  that  a  defense  would  have  then  been  made  out.  (Kingston 
Bit.  v.  EUinge,  40  N.  T.,  391,  404  ;  (o^  id.,  625,  626,  627.)    But 
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it  did  not.  For  the  defendant  on  the  day  when  it  received  informa- 
tion that  the  note  had  been  certified  might,  if  it  had  been  disposed 
to  do  so,  have  returned  the  money,  and  taken  proceedings  for  the 
collection  of  its  debt  against  Mitchell,  Vance  &  Co.  For  it  was  not 
until  the  20th  of  August,  1887,  that  the  action  was  commenced  by 
the  attorney-general  to  dissolve  the  corporation  existing  under  the 
name  of  Mitchell,  Vance  &  Co.  A  still  further  answer  is  supplied 
by  the  proof  to  the  defendant's  position  as  to  this  part  of  the  case, 
and  that  is  that  it  was  in  no  manner  proved  that  the  defendant 
would  have  been  able  to  collect  the  note  by  any  proceedings  it  could 
have  taken  against  Mitchell,  Vance  &  Co.,  between  the  time  of  its 
maturity  and  the  commencement  of  the  suit  by  the  attomey-generaL 
It  was  proved  that  at  least  one  asset  of  the  company  existed  in  its 
favor  in  the  city  of  Cincinnati,  but  no  proof  was  given  that  the 
defendant  had  knowledge  of  this  fact  or  of  the  existence  of  property 
elsewhere  which  it  could  regularly  have  seized  or  resorted  to  for 
the  enforcement  of  the  payment  of  this  debt.  And  it  was  not  shown, 
therefore,  that  any  change  in  its  position,  or  in  its  ability  to  insure 
payment,  arose  out  of  the  delay  occasioned  by  the  certification  of 
the  note.  And  neither  of  the  authorities  which  have  been  cited 
to  sustain  the  appeal  support  the  defenses  which  the  defendant 
endeavored  to  make. 

At  the  close  of  the  case  nine  different  requests  were  presented  by 
the  counsel  for  the  defendant,  upon  which  it  was  proposed  to  submit 
the  case  to  the  jury.  But  these  requests  presented  no  more  than 
legal  propositions  which  the  court  was  not  obliged  in  any  view  to 
submit  to  the  jury.  The  exceptions  taken  to  the  refusal  so  to  sub- 
mit the  case,  as  well  as  those  to  the  refusal  of  the  motion  to  dismiss 
the  complaint,  and  others  incidentally  referred  to  in  the  points,  can 
neither  of  them  be  sustained.  The  plaintiff's  case  was  proved  by 
the  evidence.  And  as  no  defense  was  maintained  by  the  additional 
proof  produced  or  offered  on  behalf  of  the  defendant,  the  court  was 
right  in  directing  a  verdict  for  the  amount  which  the  plaintiff  had 
been  obliged  to  pay  by  reason  of  this  certification  of  the  note,  and 
the  judgment  should  be  affirmed. 

Van  Bbunt,  p.  J.,  and  Brady,  J.,  concurred. 

Judgment  affirmed. 
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FRANK    WALTON,    Kbspondent,    v.    PARKE    GODWIN, 

Appellant. 

Annual  report  of  a  corporation  —  what  fal96  tiaUment  attothe  capital  paid  in,  it 
not  a  material  fal^e  itatement,  rendering  the  officers  signing  the  report  liailefor 
its  debts.  , 

In  an  action  brought  to  charge  one  of  the  directors  of  the  American  Opera  Com- 
pany (Limited)  with  a  debt  existing  against  such  company,  upon  the  ground 
that  the  annual  report  filed  by  such  company  was  false  in  its  statements  con- 
cerning the  amount  of  capital  stock  which  had  been  paid  in,  it  appeared  that 
one  Henry  Seligman,  who  was  named  in  the  report  as  one  of  the  stockholders, 
was  not,  and  never  had  been,  the  owner  of  stock  in  the  corporation;  that  a 
certificate  for  ten  shares  of  stock,  amounting  to  the  sum  of  $1,000,  had 
been  sent  to  him,  which  he  had  refused  to  accept  and  had  returned,  and  that 
this  amoimt,  as  well  as  an  additional  sum  of  (1,000,  for  which  there  was  no 
foundation  whatever,  was  included  in  the  amount  of  the  capital  stock  of  the 
company  stated  in  the  report  to  have  been  paid  in. 

HM,  in  view  of  the  fact  that  the  jury  might  have  found  that  $146,600  of  the 
capital  stock  of  the  company  had  been  paid  in,  that  this  error,  to  the  extent  only 
of  $2,000,  did  not  make  the  report  "  false  in  any  material  representation." 

That  this  slight  discrepancy  could  have  had  no  effect  whatever  upon  the  connection 
or  dealing  of  its  creditors  with  the  corporation,  and  that,  therefore,  the  state, 
ment  could  not  be  a  material  false  statement,  rendering  the  officers  who  signed 
the  report  liable  for  the  debt  of  the  company. 

Appeal  bj  the  defendant  from  a  judgment  in  favor  of  the 
plaintiff,  entered  on  the  verdict  of  a  jury  rendered  at  the  New 
York  Circuit,  in  the  clerk's  office  of  the  county  of  New  York 
on  the  24th  day  of  January,  1890,  and  from  an  order,  dated  and 
entered  January  31,  1890,  in  said  clerk's  office,  denying  defendant's 
motion  made  upon  the  minutes  of  the  presiding  judge  to  set  aside 
the  verdict  and  grant  a  new  trial. 

NeUovt  Smithy  for  the  appellant. 

Wi/liam  W.  Badger,  for  the  respondent. 

Daniels,  J. : 

The  verdict  was  rendered  for  the  sum  of  $4,123.78,  against  the 
defendant  as  one  of  the  directors  of  the  American  Opera  Company 
(Limited).  The  company  was  incorporated  under  the  authority  of 
chapter  611  of  the  Laws  of  1876.  On  the  17th  day  of  January, 
1887,  the  annual  report  of  the  company  was  made,  and  it  was  filed 
on  the  twentieth  of  February  of  the  same  year.  This  report  was 
signed  by  the  defendant,  together  with  other  persons,  and  the  state- 
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ments  contained  in  it  concerning  the  amount  of  capital  stock  which 
had  been  paid  in,  and  the  names  of  persons  who  are  stated  to  have 
been  stockholders  were  alleged  to  be  untruthful.  And  it  was  on 
that  ground  that  the  plaintiff,  as  the  assignee  of  Henry  Bates,  was 
permitted  to  recover  the  verdict  upon  which  the  judgment  was 
entered.  This  verdict  was  recovered  for  the  amount  found  to  be 
owing  to  Henry  Bates  under  a  contract  made  by  the  company  with 
him  on  or  about  the  22d  of  October,  1886.  He  was  employed  in 
the  capacity  of  a  tenor  singer  at  the  salary  of  $125  weekly.  He 
performed  no  actual  service  in  the  capacity  in  which  he  had  been 
employed,  and  he  was  discharged  early  in  December,  1886.  The  con- 
tract made  with  him  was  for  a  season  of  thirty  weeks,  commencing 
in  November,  1886,  and  it  was  for  the  amount  of  the  damages 
resulting  from  the  refusal  to  perform  the  agreement  on  the  part  of 
the  company  that  the  verdict  in  the  action  was  rendered.  It 
appeared  in  support  of  the  action  that  the  plaintiff  had  previously 
recovered  a  judgment  for  the  same  demand  against  the  company 
itself,  and  that  execution  had  been  issued  upon  the  judgment  and 
returned  unsatisfied. 

The  defendant  resisted  the  action  on  the  ground,  among  others, 
that  Bates  had  been  discharged  from  the  service  of  the  company  by 
reason  of  his  incompetency.  And  it  had  been  agreed  by  the  sixth 
rule,  which  was  made  a  part  of  the  contract  of  employment,  that 
he  might  be  discharged  in  the  event  that  he  proved  to  be  an  incom- 
petent person.  And  it  was  declared  in  this  rule  that  "  the  vocal  and 
musical  directors  shall  be  the  sole  judges  of  the  fact  and  extent  of 
the  incompetency  in  applying  this  rule."  One  of  the  musical 
directors  was  examined  as  a  witness  upon  the  trial  and  testified  that 
rehearsals  were  had  in  which  Bates  took  his  part,  and  that  he  was 
determined  to  be  an  incompetent  person  by  the  musical  directors, 
and  for  that  reason  was  discharged.  But  the  accuracy  of  this  state- 
ment was  controverted  upon  the  trial.  And  Mr.  Bates  himself  testi- 
fied, and  so  did  his  wife,  that  the  rehearsals  took  place  prior  to  the 
signing  of  the  contract,  and  that  upon  their  completion  he  was 
directed  to  go  and  sign  the  agreement,  and  that  it  was  so  signed  on 
the  25th,  or  between  that  and  the  27th  of  October,  1886.  The  evi- 
dence of  the  plaintiff  himself  had  the  like  tendency  to  establish  the 
fact  to  be  that  the  rehearsal  in  which  Bates  was  engaged  took  place 
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before  the  making  of  the  agreement,  and  that  there  was  no  exam- 
ination or  rehearsal  in  which  he  was  afterwards  engaged  upon  which 
the  musical  directors  determined  him  to  be  incompetent.  On  thia 
evidence  the  court  submitted  the  question  to  the  jury  whether  the 
incompetency  of  Bates  was  determined  upon  by  the  musical  directors 
for  or  on  account  of  any  incompetency  appearing  in  him  after  the 
signing  of  the  agreem6nt.  If  there  was,  then  the  court  directed  the 
jury  that  they  should  find  a  verdict  in  favor  of  the  defendants. 
But  if  the  rehearsals  took  place  prior  to  the  signing  of  the  contract, 
then  it  was  held  that  there  had  been  no  such  discharge  under  the 
agreement  as  would  entitle  the  defendant  to  a  verdict.  And  these 
directions  appear  to  be  supported  by  the  agreement  itself,  and  the 
rule  made  a  part  of  it.  For  it  contemplated  the  fact  that  the 
incompetency  should  be  subsequently  ascertained  or  discovered  to 
justify  the  dismissal  of  Bates  from  the  service  of  the  company. 
This  is  the  clear  import  of  the  agreement  and  the  nile,  taken  and 
construed  together.  And  the  jury  must  have  been  satisfied  that  no 
incompetency  was  found  in  Mr;  Bates  after  the  agreement  had  been 
entered  into,  and  that  he  had  not  been  discharged  from  the  service 
of  the  company  because  of  that  fact. 

In  the  submission  of  the  case  to  the  jury  the  judge  presiding  at 
the  trial  directed  them  that  the  defendant  was  liable,  in  case  they 
found  that  Mr.  Bates  had  not  been  discharged  under  the  authority 
of  rule  sixth,  for  the  reason  that  the  report  was  untruthful.  And 
to  that  an  exception  was  taken  on  behalf  of  the  defendant.  In 
support  of  the  action  it  was  alleged  that  the  report  untruthfully 
stated  that  $148,600  of  the  capital  stock  had  been  actually  paid  in, 
and  that  the  several  persons  who  were  named  as  stockholders  were 
not  the  owners  of  any  stock  of  the  corporation.  These  were  matters 
which  section  18  of  chapter  611  of  the  Laws  of  1875  required  to  be 
stated  in  the  report.  That  section  required  a  report  "which 
shall  stAte  the  amount  of  capital,  and  the  proportion  actually 
paid  in,  *  *  *  and  the  names  of  its  then  existing  stock- 
holders.'' And  it  was  proved  upon  the  trial  that  Henry  Seligman, 
who  was  named  in  the  report  as  one  of  the  stockholders,  was  not 
and  never  had  been  the  owner  of  stock  in  this  corporation.  It  was 
also  shown  that  the  report  was  made  upon  the  basis  that  Seligman 
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was  one  of  the  owners  of  stock  in  this  company.  While  it  appeared 
from  the  testimony  of  CliflEord  D.  Jaffray,  who  was  at  first  the 
bookkeeper  and  afterwards  the  paymaster  of  the  company,  that 
Mr.  Seligman  never  became  the  owner  of  stock  in  the  company ; 
that  a  certificate  of  stock  was  sent  to  him  which  he  decUned  and 
returned.  His  certificate  included  ten  shares  of  stock  amounting  to 
the  (mm,  as  it  is  to  be  inferred  from  the  case,  of  $1,000.  And  it  was 
proved  that  this  amount,  as  well  as  an  additional  $1,000,  for  which 
there  was  no  foundation  whatever,  were  included  in  the  report  as 
part  of  the  capital  of  the  company  which  had  been  paid  in. 
Evidence  was  also  given  to  the  effect  that  other  persons  named  in 
the  report  as  stockholders  in  the  company  were  not  the  owners 
of  the  stock  charged  to  them.  But  as  to  these  persons  the  books  of 
the  company  were  produced  stating  them  to  be  the  owners  of  the 
stock  which  it  was  asserted  had  been  issued  to  them.  And  the 
secretary  of  the  company  in  verifying  the  report  appears  to  have 
included  these  persons  as  the  owners  of  stock,  in  the  company.  This 
report,  as  well  as  the  books  produced  and  read  in  evidence,  tended 
to  establish  the  fact  that  as  to  these  other  persons  they  were  the 
owners  of  the  shares  appearing  in  their  names.  And  as  they  were 
interested  in  maintaining  that  they  were  not  the  owners  of  such 
shares,  and  their  denials  were  in  conflict  with  this  other  evidence, 
the  court  could  not  direct  a  verdict  upon  the  testimony  given  by 
them  to  this  effect.  But  if  it  had  been  important  to  ascertain 
whether  they  were  the  owners  of  the  shares  appearing  in  their 
names,  that  fact  should  have  been  submitted  to  the  jury.  But  as  to 
Mr.  Seligman  there  was  not  only  his  own  testimony  that  he  was  not 
the  owner  of  stock  in  the  company,  but,  in  addition  to  that,  the 
evidence  of  Mr.  Jaffray,  who  was  entirely  disinterested.  And  it 
did  not  appear  on  the  books  of  the  company  that  this  person  was 
the  ovmer  of  any  of  its  stock. 

By  section  21  of  chapter  611  of  the  Laws  of  1875  it  has  been 
provided  that  if  any  certificate  or  report  made,  or  public  notice 
given,  by  the  officers  of  any  such  corporation  shall  be  false  in  any 
material  representation,  all  the  officers  who  have  signed  the  same 
shall  be  jointly  and  severally  liable  for  all  the  debts  of  the  cor- 
poration contracted  while  they  are  officers  thereof.  And  by  the 
preceding  section  18  the  amount  of  the  capital  actually  paid  in,  and 
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the  names  of  the  persons  who  are  stockholders  at  the  time  when  the 
report  shall  be  made,  are  required  to  be  tmthfuUj  stated  in  it. 
But,  from  the  evidence  which  was  given  at  the  trial,  it  could  only 
be  assumed  by  the  court  that  the  report  was  untruthful,  to  the 
extent  of  the  sum  of  $1,000,  in  stating  the  amount  of  capital 
actually  paid  in,  and  the  further  sum  of  $1,000  represented 
to  be  the  proceeds  of  the  shares  issued  to  Seligman.  And  as 
to  this  first  $1,000  there  was  evidence  tending  to  show  it  had 
probably  resulted  from  an  error  in  the  footing  of  the  items. 
And  that  Mr.  Seligman  was  not  the  owner  of  stock  in  the 
company  was  a  fact  appearing  beyond  ground  of  controversy. 
And  as  the  case  was  tried,  it  is  upon  these  two  facts  that  the  liability 
of  the  defendant  must  be  maintained  if  it  is  maintained  at  all. 
And  it  accordingly,  under  section  21  of  the  act,  depends  upon  the 
question  whether  these  statements  were  materially  fcdse  representa- 
tions.  The  law  has  not  defined  what  shall  or  shall  not  be  material 
representations  in  the  report,  but  that  must  be  determined  from  the 
consideration  of  the  act  and  the  nature  and  object  of  the  report  itself. 
The  report  has  evidently  been  required  as  information  to  the  public 
concerning  the  financial  condition  and  responsibility  of  the  corpora- 
tion. This  information  is  intended  as  a  security  to  persons  dealing 
with  the  company.  And  whatever  would  materially  affect  their 
judgment  in  their  dealings,  should  be  regarded  as  a  material  repre- 
sentation in  the  report  itself.  But  if  a  report  proves  to  be  untruth- 
ful in  representations  which  would  have  no  effect  whatever  upon 
the  judgment  or  conduct  of  persons  dealing  with  the  corporation, 
such  representations  could  not  be  consistently  held  to  be  material. 
And  it  must  be  by  this  criterion  that  the  question  of  the  liability  of 
the  persons  signing  the  report  should  be  determined,  for  if  it  con- 
tains untruthful  statements,  and  those  statements  appear  to  be  so 
entirely  unimportant  that  they  would  not  affect,  in  the  least  degree, 
the  credit  of  the  company  or  the  conduct  of  persons  dealing  with 
it,  then  they  cannot  legally  be  held  to  be  material  misrepresentions. 
And  such  was  the  fact  as  to  the  representations  concerning  the 
amount  of  the  capital  stock  of  this  corporation  which  had  been  paid 
in,  and  the  statement  that  Mr.  Seligman  was  one  of  its  stockholders. 
These  statements  were  unfounded  to  the  extent  only  of  $2,000, 
leaving,  as  the  jury  might  have  found  the  fact  to  be  upon  the  evi- 
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dence,  that  $148,600  of  the  capital  stock  of  the  company  had  been 
paid  in.  And  there  is  no  reason  for  concluding  that  this  amount 
would  not  as  well,  or  completely,  have  maintained  the  credit  and 
standing  of  the  company  as  would  the  amount  of  $148,600.  This 
slight  discrepancy  or  diflEerence  in  so  large  an  amount  would  have 
no  effect  whatever  upon  the  transactions  or  dealings  of  creditors 
with  the  corporation.  And  for  that  reason  these  statements  could 
not  be  assumed  to  be,  as  they  appear  to  have  been  in  the  charge  of 
the  court,  materially  false  statements,  rendering  the  officers  who 
signed  the  report  liable  for  its  debts. 

There  was  a  probability  certainly  arising  from  the  other  evidence 
in  the  case  that  the  amount  actually  paid  in  was  considerably  less, 
but  that  probability  was  not  so  well  maintained  as  to  entitle  the 
court  to  assume  the  fact  to  be  established  by  the  evidence.  But  that 
part  of  the  case  should  have  been  submitted  to  the  jury.  The  evi- 
dence as  to  it  was  by  no  means  conclusive,  and  they  might  on  that 
evidence  have  found  in  favor  of  the  defendant.  There  was  evidence 
that  the  names  of  persons  had  been  omitted  who  were  the  owners  of 
stock  in  the  company,  but  this  omission  by  no  possibility  could  have 
prejudiced  the  public  or  persons  dealing  with  the  company  itself. 
It  would  have  a  tendency  to  reduce  its  credit  instead  of  increasing 
it,  which  would  work  no  injury  whatever  to  persons  in  their  deal- 
ings with  the  company.  And  for  that  reason  the  omission  could 
not  be  material. 

Other  important  questions  have  been  presented  by  the  evidence 
given  upon  the  trial,  but  it  is  not  necessary  at  the  present  time  to 
consider  whether  the  rulings  made  concerning  them  are  capable 
of  being  sustained  or  not.  For,  as  to  this  part  of  the  case  which  has 
been  considered,  the  court  erroneously  decided  that  the  defendant 
was  liable  in  case  Mr.  Bates  had  been  discharged  from  the  service 
of  the  company  because  of  incompetency  after  the  making  of  the 
agreement  itself. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  the  defendant  to  abide  the  event. 

Van  Brunt,  P.  J.,  and  Brady,  J.,  concurred. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs 
to  defendant  to  abide  event 
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THOMAS  KELLET,  Rbspoudbht,  v.  THE  FORTY-SECOND 
STREET,  MANHATTAITVILLE  AND  ST.  NICHOLAS 
AVENUE  RAILWAY  COMPANY,  Appellant. 

NegJigenee — duty  of  an  emipioyer  defined. 

In  an  action  to  recover  for  damages  claimed  to  have  arisen  from  the  negligence  of 
the  defendant,  it  appeared  tliat  a  few  days  before  the  accident  in  question  the 
defendant  had  purchased  a  force-pump,  to  be  used  in  applying  whitewash  to  its 
premises;  that  the  pump  had  become  clogged,  and  that  the  plaintiff  was  sent  for 
to  remove  a  cap  from  the  apparatus  in  order  to  put  it  in  working  order,  and  had 
loosened  one  of  the  screws  holding  the  cap  in  its  place  when  the  whitewash  was 
blown  into  his  eyes  by  the  compressed  air,  causing  the  injury  complained  of. 

The  pump  had  been  manufactured  by  a  company  engaged  in  that  business,  and 
had  been  subjected  to  the  ordinary  test  to  discover  whether  it  was  defective, 
and  there  was  nothing  to  indicate  that  the  removal  of  the  cap  would  be  attended 
with  any  danger. 

Held,  that  as  there  was  no  cause  for  apprehension,  there  was  no  negligence  in 
omitting  to  guard  against  the  accident. 

That  the  law  exacts  from  the  employer  the  exercise  of  reasonable  care  and  intelli- 
gence for  the  safety  and  protection  of  the  persons  employed,  and  that  when 
such  care  and  intelligence  are  exercised  the  happening  of  what,  at  most,  are 
only  possible  accidents,  is  part  of  the  risk  of  the  employment  against  which  the 
person  employed  is  required  to  guard  and  protect  himself. 

Appeal  by  the  defendant  from  a  judgment  of  the  Supreme  Court, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
iBt  day  of  March,  1890,  in  favor  of  the  plaintiff ;  and  also  from  an 
order,  entered  in  said  clerk's  office  on  the  28th  day  of  February, 
1890,  denying  defendant's  motion  for  a  new  trial,  after  atrial  before 
the  court  and  a  jury  at  the  New  York  Circuit,  at  which  a  verdict 
was  rendered  in  favor  of  the  plaintiff  for  the  sum  of  $2,250. 

The  action  was  brought  to  recover  damages  for  injuries  sustained 
by  the  plaintiff  through  the  alleged  negligence  of  the  defendant. 

William  C.  Trull  and  J.  Gerald  Irwin^  Jr.,  for  the  appellant 

Joh/n  Hoflrdy,  for  the  respondent. 

Daniels,  J. : 

The  verdict  was  recovered  for  the  damages  the  plaintiff  sustained 
from  an  injury  to  and  substantial  loss  of  one  of  his  eyes,  by  an 
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accident  which  occurred  while  he  was  in  the  employment  of  the 
defendant.  He  did  machinist's  work  on  the  running  gear  of 
the  company's  cars.  A  few  days  before  the  accident  the  company 
purchased  a  force  pump  to  be  used  in  applying  whitewash  to  its 
premises.  It  had  been  used  for  that  object  when  it  became  clogged 
or  obstructed  and  the  plaintiff  was  sent  for  to  remove  a  cap  over 
the  apparatus,  to  permit  it  to  be  again  placed  in  working  order. 
And  as  he  was  engaged  in  doing  that,  and  when  he  had  loosened 
one  of  the  screws  holding  the  cap  in  its  place,  the  whitewash  was 
blown  into  his  face  and  eyes  by  the  compressed  air,  causing  the 
injury  which  has  been  made  thn  subject  of  complaint.  The  evidenc3 
sufficiently  tended  to  prove  tliat  the  service  was  being  performed 
under  the  directions  of  the  defendant's  superintendent,  to  make  tlict 
a  proper  question  of  fact  for  the  jury.  And  as  he  seems  to  have 
had  the  entire  control  and  management,  under  the  directors,  of  the 
practical  part  of  the  company's  business,  the  action  might  very  well 
be  maintained  for  any  want  of  care,  or  negligence  on  his  part,  pro- 
ducing the  accident.  The  important  inquiry,  therefore,  must  be 
whether  there  was  any  want  of  reasonable  care  attributable  to  him 
in  the  directions  given  to  the  plaintiff  to  render  this  service. 

The  pump  was  manufactured  by  a  company  engaged  in  that 
business,  and  was  subjected  to  the  ordinary  test  to  discover  whether 
it  was  in  any  respect  defective.  And  it  was  selected  after  that  for 
the  defendant  by  a  person  who  had  an  acquaintance,  derived  from 
experience  in  the  use  of  the  same  apparatus.  There  was  evidence 
in  the  case  on  the  part  of  the  plaintiff  that  the  work  on  the  interior 
of  the  pump  had  not  been  smoothly  finished.  But  that  could  only 
be  discovered  by  taking  the  pump  apart,  and  that  was  not  done 
until  after  the  accident.  And  as  the  accident  itself  was  not  shown 
to  have  been  caused  in  any  degree  by  that  defect  it  can  form  no 
circumstance  of  importance  in  the  decision  of  these  appeals. 

The  proof  tended  to  show  that  the  pump  had  become  obstructed 
and  clogged  by  so  much  wet  lime  passing  into  it  as  to  prevent  the 
solution  from  passing  through  it,  and  it  was  necessary  to  remove 
the  cap  to  relieve  it  by  the  removal  of  the  compound.  This,  accord- 
ing to  the  uncontradicted  testimony  of  one  of  the  witnesses,  had 
been  done  by  himself  on  other  occasions  with  other  pumps  without 
the  least  danger  from  any  explosion  of  the  lime.     And  there  was 
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nothing  whatever  at  this  time  indicating  that  it  would  be  attended 
with  any  danger  in  this  instance.  Apparently  the  apparatus  was 
in  good  condition,  and  it  was  in  all  respects  as  observable  by  the 
plaintiff  when  he  was  directed  to  perform  this  service  as  it  was  by 
the  superintendent,  or  any  other  person  who  was  present  at  the 
time.  The  plaintiff  himself  testified  on  his  cross-examination  that 
there  was  nothing  about  the  machine  that  appeared  to  me,  that  I 
could  detect,  that  looked  dangerous,  or  as  if  the  act  which  1  was 
about  to  perform  would  result  in  danger  or  injury  to  me ;  nothing 
at  all ;  I  didn't  know  what  the  machine  was;  I  didn't  know  there 
was  anything  the  matter  with  the  machine ;  it  was  a  new  patent 
machine  they  were  experimenting  on  ;  I  did  not  look  at  the  machine ; 
I  was  not  there  long  enough  to  see  whether  there  was  any  danger  or 
not ;  I  did  not  inquire  as  to  what  the  condition  of  the  machine  was ; 
I  made  no  inquiry  at  all.  As  he  observed  it,  there  was  nothing  to 
admonish  caution,  or  to  suggest  inquiry  or  investigation.  And  the 
other  persons  present  appear  to  have  been  as  free  from  every  sus- 
picion of  danger  as  himself. 

The  witness  Guenther  had  previous  experience  in  the  use  of  the 
machine  for  disinfecting  purposes,  as  he  stated,  in  twenty  or  thirty 
stables.    He  was  asked,  what  was  the  matter  with  this  one,  ^'  and 
said  two  chances  to  one  the  lever  got  clogged ;    *    *    *    I  couldn't 
say  what  was  the  matter  with  it  until  the  cap  was  taken  off:  I 
have  taken  off  the  cap  before  and  I  thought  it  was  the  proper 
thing  to  do."    He  testified   further :  "  I   said  the  cap  must  be 
taken  off ;  to  loosen  the  cap,"  and  then  some  one  went  and  brought 
Mr.  Kelly.     He  further  stated  that  he  had  handled  these  machines 
for  about  four  months  prior  to  that  time,  and  had  no  idea  or  inti- 
mation that  there  was  any  danger  about  it.     Nor  was  any  evidence 
given  that  there  was  danger  in  the   removal  of  the  cap,  being 
attended  with  or  followed  by  an  explosion  of  the  contents  of  the 
pump.     And  from  this,  as  well  as  all  the  evidence  in  the  case,  there 
was  no  cause  for  suspecting  injury  to  the  plaintiff  in  the  perform- 
ance of  his  work.    And  there  was,  therefore,  no  want  of  care  on 
the  part  of  the  superintendent  in  not  taking  precautions  to  guard 
against  any  possible  occurrence  of  the  nature  of  that  which  took 
place.     As  there  was  no  cause  for  apprehension,  there  was  no  negli- 
gence in  omitting  to  guard  against  accidents.    What  the  law  exacts 


96  ELDMDGE  t;.  ATLAS  STEAMSHIP  CO. 

First  Djbfabtmsnt,  Octobeb  Tbkm,  1890. 


from  the  employer  is  the  exercise  of  reasonable  care  and  intelli- 
gence for  the  protection  and  safety  of  the  persons  employed.  And 
when  that  is  observed,  the  happening  of  what  at  most  is  only 
a  possible  accident,  is  part  of  the  risk  of  the  employment.  It  is  an 
unforeseen  incident  of  the  business  against  which  the  person 
employed  is  required  to  guard  and  protect  himself.  {Probst  v. 
Delamater,  100  N.  Y.,  266 ;  Webber  v.  Piper,  109  id.,  496.) 

The  only  fact  which  had  come  to  the  knowledge  of  the  superin- 
tendent which  was  not  expressly  brought  to  the  notice  of  the 
plaintiff  was  that  the  machine  had  become  obstructed  with  the 
whitewash  drawn  into  it.  And  there  is  no  reason  for  supposing 
that  his  conduct  was  in  the  least  influenced  by  the  want  of  that 
knowledge,  since  there  was  no  ground  for  expecting  that  the  f orceable 
expulsion  of  the  whitewash  would  follow  the  loosening  or  removal 
of  the  cap.  As  the  evidence  disclosed  the  facts,  the  charge  of 
negligence  on  the  part  of  the  defendant  was  not  sustained,  and  the 
exception  taken  to  the  refusal  to  dismiss  the  complaint  was  well 
founded. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  with 
costs  to  the  defendant  to  abide  the  event.. 

Van  Bbunt,  P.  J.,  and  Bbadt,  J.,  concnrred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  the 
defendant  to  abide  event. 


ALFRED  ELDRIDGE,  Respondent,  v.  THE  ATLAS  STEAM- 
SHIP COMPANY  (Limited),  Appellant. 

Negligent —use  of  a  steam  winch  by  a  ieaman — eontrHmUyry  negliffenee. 

In  an  action  to  recover  the  damages  resulting  from  an  injury  to  the  plaintiff's  left 
hand,  caused  by  a  steam-winch  on  board  the  defendant's  steamer,  it  appeared 
that  the  plaintiff  shipped  as  a  seaman  at  the  city  of  l^ew  York,  and  on  the 
morning  of  the  day  of  the  accident  was  ordered  to  attend  to  the  working  of 
a  winch,  in  order  to  control  the  motion  of  which  the  person  operating  it  was 
required  to  extend  his  hand  over  the  wheels  to  the  valve.  When  the  winch 
was  in  motion  the  noise  caused  by  it  was  so  great  as  to  prevent  the  operator 
from  hearing  orders  given  by  the  person  in  charge  of  the  business,  and  he  was 
obliged  to  watch  that  person  and  operate  the  use  of  the  winch  in  accordance 
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with  different  motions  of  his  hand.  While  extending  his  hand  across  the  winch 
to  reach  and  operate  the  valve  the  plaintiff's  fingers  were  caught  between  the 
wheels  and  the  injury  complained  of  was  received. 

Evidence  was  given  tending  to  show  that  the  winch  was  unsafe  by  reason  of  its 
being  uncovered  where  the  wheels  were  exposed,  while  the  defendant  proved 
that  no  accident  had  previously  happened  trom  it,  and  that  the  hand  of  the 
operaioT,  extended  to  reach  the  valve,  was  not  required  to  go  nearer  than  from 
six  to  ten  inches  of  the  wheel. 

BM,  that,  in  view  of  the  position  occupied  by  the  plaintiff,  his  obligation  to  obey 
the  orders  of  his  superiors,  and  the  confidence  which  would  be  inspired  by  such 
orders  when  given,  he  was  not  chargeable  with  contributory  negligence  in 
this  case. 

That  it  was  not  error  to  refuse  to  charge,  that  if  the  plaintiff  had  an  opportunity 
of  seeing  the  winch  before  the  ship  sailed,  he  must  be  assumed  to  have  sailed  with 
a  knowledge  of  its  condition,  and  could  not  recover  for  an  Injury  caused  thereby. 

Appeal  by  the  defendant  from  a  judgment  of  the  Supreme  Conrty 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
20th  day  of  Febraary,  1890,  after  a  trial  before  the  court  and  a  jury 
at  the  Kew  York  Circuit,  at  which  a  verdict  for  $3,750  was  ren- 
dered for  the  plaintifE. 

The  action  was  brought  to  recover  for  injuries  received  by  the 
plaintiff  while  in  the  defendant's  employment. 

Everett  P.  Wheeler^  for  the  appellant. 

Jacob  FrarwrM^  for  the  respondent 

Daihsls,  J. : 

The  plaintiff  sustained  a  severe  injury  to  his  left  hand,  resulting 
in  the  loss  of  three  of  his  fingers,  in  operating  a  diagonal  steam  winch 
on  board  the  defendant's  steamer  ^^  Alvena  "  on  the  23d  of  Novem- 
ber, 1886,  at  Aspinwall.  He  shipped  as  a  seaman  and  signed  arti- 
cles prior  to  the  commencement  of  her  voyage  at  the  city  of  New 
York ;  and  was  ordered  on  the  morning  of  the  day  of  the  accident 
to  attend  to  the  working  of  this  winch  in  shifting  cargo,  and  he 
obeyed,  as  it  was  stated  he  was  bound  to  do,  that  order. 

There  were  three  winches  used  upon  the  steamer  for  similar 

objects,  and  the  other  two  were  horizontal  and  covered,  and  not 

liable  to  accidents  of  the  nature  of  that  encountered  by  the  plaintiff. 

These  others  had  been  in  use  for  about  twelve  years,  and  were  com- 
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parati vely  noiseless.  This  diagonal  winch  had  preceded  the  improved 
winch,  had  been  in  extensive  use,  but  had  given  place  to  the  others 
when  changes  were  made.  It  consisted  in  a  lifting  apparatus,  ope- 
rated by  a  steam  valve  and  a  large  and  small  cog  wheeL  And  to 
reach  the  valve,  to  control  the  motion  of  the  winch,  the  person  ope- 
rating it  seems  to  have  been  required  to  extend  his  hand  over  the 
wheels  to  the  valve.  When  the  winch  was  in  motion  the  noise 
caused  by  it  was  so  great  as  to  prevent  the  operator  from  hearing 
orders  given  by  the'person  in  charge  of  the  business  over  him,  and 
he  was  obliged  to  watch  that  person  and  regulate  the  use  of  the  winch 
from  different  motions  of  his  hand.  The  evidence  of  the  plaintiff, 
which  was  corroborated  by  that  of  other  witnesses,  is,  that  he  was 
rendering  his  services  in  this  manner,  and  was  extending  his  hand 
across  the  winch  to  reach  and  operate  the  valve,  when  his  fingers 
were  caught  between  the  wheels  and  this  injury  received. 

There  was  no  controversy  as  to  the  fact  that  this  winch  was 
uncovered,  or  that  the  plaintiff  received  his  injury  while  he  was 
engaged  in  operating  it.  Evidence  was  given  that  it  was  unsafe 
for  want  of  being  covered  where  the  wheels  were  exposed,  and 
on  the  part  of  the  defendant  that  no  accident  from  it  had  previously 
happened,  and  that  the  hand  of  the  operator  extended  to  reach  the 
valve  was  not  required  to  go  nearer  than  from  six  to  ten  inches  of 
the  wheels. 

At  the  close  of  the  plaintiff's  case  the  defendant's  counsel  moved 
for  a  dismissal  of  the  complaint  for  want  of  evidence  of  negligence, 
and  also  for  the  further  reason  that  this  was  a  risk  of  the  plaintiff's 
employment,  and  the  accident  resulted  from  the  plaintiff's  own 
want  of  care.  At  the  close  of  the  case  the  motion  was  renewed. 
And  the  defendant  excepted  to  its  denial  on  each  occasion. 

Upon  a  previous  trial  the  complaint  was  dismissed,  but  that  was 
set  aside  and  a  new  trial  ordered  by  this  General  Term,  whose 
decision  was  a  sufficient  authority  for  the  submission  of  the  case  to 
the  jury.  {Eldridge  v.  Atlas  Steamship  Co.^  65  Hun,  309 ;  28  N.  Y. 
State  Bep.,  501.)  The  further  evidence  given  by  the  defendant  was 
added  to  that  which  had  previously  been  taken.  But  it  was  in  no 
respect  so  controlling  as  to  require  the  points  in  controversy  to  be 
withheld  from  the  jury  There  was,  accordingly,  no  error  in  the 
denial  of  these  motions.    The  plaintiff  occupied  a  position  in  which 
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he  was  bound  to  obey  the  orders  of  his  superiors ;  and  in  undertaking 
to  operate  the  winch,  in  the  condition  in  which  it  was,  he  had  reason 
to  believe  it  could  be  safely  done.  Confidence  of  that  nature  would 
naturally  be  inspired  by  the  orders  which  were  given,  and  when  it 
emanated  from  a  person  whose  order  the  subordinate  has  bound 
himself  to  obey,  as  the  plaintiff  as  a  seaman  in  the  service  of  the 
steamer  had  become  bound,  that  cannot  fail  to  be  a  fact  of  import- 
ance in  the  inquiry  involving  the  care  of  the  person  rendering  the 
service.  And  while  the  defendant  was  not  bound  to  obtain  and 
supply  for  this  service  the  best  possible  apparatus,  it  was  bound  to 
render  that  which  was  to  be  used  reasonably  secure  and  safe.  And 
what  had  been  done  to  secure  that  end,  with  the  other  two  in  use, 
was  suggestive,  at  least,  of  the  propriety  of  adding  that  or  a  similar 
or  equivalent  safeguard  to  this  diagonal  winch.  And  as  it  had 
failed  to  do  that,  after  acquiring  the  knowledge  suppUed  by  the  other 
winches,  and  which  it  must  from  their  employment  be  assumed  to 
have  obtained,  tliere  was  sufficient  to  render  the  case  one  for  the 
jury  on  each  of  these  controlhng  inquiries. 

Photographs  were  produced  upon  the  trial,  and  a  photograph  of 
winch  No.  2,  which  was  not  the  winch  in  question,  was  shown  to  the 
witness  Burrows,  and  he  was  then  asked  whether  the  frame  on  the 
left-hand  side  was  a  protection  against  the  cog  wheels  to  the  man 
standing  there  and  working  the  winch.  The  witness  was  not 
allowed  to  answer  the  question,  and  the  defendants  counsel  excepted 
to  this  ruling.  But  from  the  form  of  the  question  it  cannot  bo 
determined  that  it  had  any  pertinency  to  the  case.  It  might  or 
might  not,  for  all  that  appeared,  have  been  a  protection  for  that 
winch  without  shedding  the  slightest  light  upon  either  issue  in  the 
action.  The  same  witness  was  asked  whether  a  man  could  not,  in 
this  country,  leave  the  ship  after  he  had  signed  articles,  in  case  he 
did  not  like  the  looks  of  her.  A  nd  an  exception  was  taken  to  the 
mling  excluding  the  answer.  Whether  he*  could  leave  or  not  was 
not  important,  for  the  plaintiff  did  not  attempt  to  leave.  He  was 
not  bound  to  do  so  even  if  he  had  seen  the  uncovered  condition  of 
this  winch  before  the  steamer  sailed,  which  he  denied  having  done. 
The  answer,  even  if  it  had  been  favorable,  would  have  been  wholly 
unimportant,  for  the  reason  that  he  remained  and  subordinated 
himself  to  the  orders  which  were  given  him. 
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Whether  he  was  competent  to  perform  the  duties  of  quarter- 
master after  this  injury  to  his  hand  was  not  to  be  determined  by  the 
opinion  of  the  witness  who  was  interrogated  as  to  that  fact.  That 
depended  upon  the  services  to  be  performed  and  the  apparatus  to 
be  used,  which  could  have  been  clearly  stated  and  described,  and  in 
that  manner  brought  within  the  comprehension  of  the  jury,  who 
would  then  have  been  as  able  to  infer  what  the  ability  was,  as  well 
certainly,  as  the  witness.  And  when  that  may  be  done  the  fact  is 
not  one  to  be  proved  by  the  expression  of  an  opinion,  which  was 
all  that  was  asked  of  the  witness. 

Neither  was  there  error  in  the  refusal  to  charge  that,  if  the 
plaintiff  had  an  opportunity  of  seeing  the  winch  before  the  ship 
sailed,  he  must  be  assumed  to  have  sailed  with  the  knowledge  of  its 
condition,  and  cannot  recover  for  an  injury  caused  thereby.  This 
request  presented  a  clear  non  sequUer^  and  also  placed  the  plaintiff's 
right  to  maintain  the  action  wholly  on  the  opportunity  to  see, 
whether  he  had  seen  or  not.  But  without  acquiring  knowledge  of 
the  fact  itself,  the  opportunity  to  discover  it  would  not  justify  a 
verdict  for  the  defendant.  K  he  entered  the  employment  of  the 
ship  with  knowledge  that  the  winch  was  uncovered,  then  the  court, 
at  the  request  of  the  defendant's  counsel,  did  charge  that  he  could 
not  recover,  but  the  verdict  must  be  for  the  defendant.  And  that 
was  going  fully  as  far  as  either  the  law  or  the  facts  required  the 
court  to  interfere  for  the  exoneration  of  the  defendant. 

The  action  was  one  for  the  jury,  and  neither  ol  the  exceptions 
can  be  sustained,  nor  was  their  verdict  of  $3,750  in  any  degree 
excessive. 

The  judgment  and  order  should  be  affirmed. 

Van  Bbunt,  P.  J.,  and  Brady,  J.,  concurred* 
Judgment  and  order  affirmed. 
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WILLIAM  GASKELL  and  Othbes,  Respondents,  v.  WILLIAM 
H.  BEARD,  CHARLES  N.  KIMPLA^N^D  and  DUNCAN  A. 
GILLIES,  Appellants,  THE  HILTON  TIMBER  AND 
LUMBER  COMPANY  and  Othebs,  Respondents. 

Ckfrporation  —  covered  by  the  words  ** person  or  persons  "  in  the  lien  law,  section  1824, 
chapter  410  of  1882 — error  in  the  amount  stated  in  the  notice  of  lien  to  be  due, 

A  corporation  may  file  a  notice  of  lien,  under  section  1824  of  chapter  410  of  the 
Laws  of  1883,  although  such  statute  provides  that  such  lien  may  be  filed  by  "  any 
person  or  persons/'  as  a  corporation,  is  as  completely  within  the  intention  of  the 
section  as  a  natural  person  would  be,  and  is  equally  entitled  to  its  protection. 

When  persons  are  mentioned  in  a  statute  corporations  are  included,  if  they  fall 
within  the  general  reason  and  design  of  the  statute. 

Although  the  statute  (Laws  of  1882,  §  1825,  chap.  410)  provides  that  the  notice 
shall  state  the  amount  claimed,  from  whom  it  is  due,  or  to  become  due,  '*  giving 
the  amount  of  the  demand  after  deducting  all  just  credits  and  offsets,"  etc.,  yet 
where,  without  any  fraudulent  intent,  and  through  mistakes  on  the  part  of  the 
persons  having  in  charge  the  details  of  the  business,  the  amount  claimed  in 
the  notice  of  lien  is  considerably  greater  than  the  amount  shown  by  the  evidence 
to  be  due,  the  lien  will  be  enforced,  notwithstanding  such  error  in  the  amount 
claimed  in  the  notice. 

Appeal  by  the  defendants  William  H.  Beard  and  Charles  N. 
Kimpland  from  the  following  parts  and  portions  of  a  judgment  of 
the  Supreme  Court,  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  29th  day  of  May,  1890,  that  is  to  say : 

First,  From  so  much  and  such  parts  of  said  judgment  as  deter- 
mines that  the  defendant,  the  Hilton  Timber  and  Lumber  Company, 
has  the  first  lien  upon  the  amount  of  money  declared  by  said  judg- 
ment to  be  due  and  owing  to  the  defendant  Duncan  A.  Gillies  by 
the  defendant,  the  Mayor,  Aldermen  and  Commonalty  of  the  City 
of  New  York. 

Second.  From  so  much  and  such  parts  of  the  said  judgment  as 
determines  that  the  plaintiflF  herein  have  the  second  lien  upon  the 
amount  of  money  declared  by  said  judgment  to  be  due  to  the  defend- 
ant Duncan  A.  Gillies  by  the  defendant,  the  Mayor,  Aldermen  and 
Commonalty  ot  the  City  of  New  York. 

Third.  From  so  much  and  such  parts  of  the  said  judgment  as 
determines  that  the  lien  of  the  defendants  William  H.  Beard  and 
Charles  N.  Kimpland  upon  the  moneys  declared  by  the  said  judg- 
ment to  be  due  to  Duncan  A.  Gillies  by  the  Mayor,  Aldermen  and 
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Commonalty  of  the  City  of  ^ew  York,  is  the  third  lien  thereon^ 
and  subsequent  to  the  alleged  lien  thereon  of  the  Hilton  Timber 
and  Lumber  Company  and  of  the  plaintiffs. 

Fourth.  From  so  much  and  such  parts  of  said  judgment  as  directs 
the  comptroller  of  the  city  of  New  York  to  pay  over  to  the  defend- 
ant, the  Hilton  Timber  and  Lumber  Company,  out  of  the  fund  in 
his  hands  due  from  the  Mayor,  Aldermen  and  Commonalty  of  the 
City  of  New  York  to  Duncan  A.  Gillies,  the  sum  of  four  thousand  four 
hundred  and  ninety-two  dollars  and  twenty-one  cents  ($4,492.21). 

Fifth.  From  so  much  and  such  parts  of  said  judgment  as  directs 
the  comptroller  of  the  city  of  New  York  to  pay  to  the  plaintifiEs 
herein  the  balance  of  the  said  fund  due  from  the  Mayor,  Aldermen 
and  Commonalty  of  the  City  of  New  York  to  Duncan  A.  Gillies, 
which  balance  is  by  said  judgment  fixed  at  the  sum  of  two  thousand 
eight  hundred  and  thirty-two  dollars  and  thirty  cents  ($2,832.30). 

Also  an  appeal  by  the  defendant  Duncan  A.  Gillies  from  the 
following  parts  and  portions  of  the  said  judgment,  that  is  to  say : 

First  From  so  much  and  such  parts  of  the  said  judgment  as 
determines  that  the  plaintiffs  herein  have  the  second  lien  upon  the 
amount  of  money  declared  by  said  judgment  to  be  due  to  the  defend 
ant  Duncan  A.  Gillies  by  the  defendant,  the  Mayor,  Aldermen  and 
Commonalty  of  the  City  of  New  York. 

Second.  From  so  much  and  such  parts  of  said  judgment  as  directs 
the  chamberlain  of  tlie  city  of  New  York  to  pay  to  the  plaintiffs 
herein  any  of  the  moneys  to  the  credit  of  the  said  fund  due  from 
the  Mayor,  Aldermen  and  Commonalty  of  the  City  of  New  York 
to  Duncan  A.  Gillies,  which  sum  is  by  said  judgment  fixed  at  the 
sum  of  two  thousand  eight  hundred  and  thirty-two  dollars  and 
tliuiy  cents  ($2,832.30). 

The  action  was  tried  before  a  referee,  who  filed  his  report,  by 
which,  among  other  things,  the  validity  of  the  several  notices  of 
lien  filed,  and  the  amount  due  to  the  several  parties  filing  such 
notices  of  lien,  were  determined. 

Matthews  <t  Smithy  for  the  appellants. 

Benjamin  Eates^  for  the  plaintiffs,  respondents. 

S.  B.  Brownell  and  S.  R.  Johnson^  for  the  Hilton  Timber  and 
Lumber  Company,  defendant,  respondent. 


GASKELL  V.  BEARD.  103 


FnusT  Defabtmeht,  Octobbb  Tebm,  1890. 


Dantbls,  J. : 

An  action  was  commenced  by  William  Gaskell  and  others  against 
Duncan  A.  Gillies  and  others  to  enforce  a  lien  for  materials  supplied 
to  the  defendant  Gillies  in  thjB  removal  of  an  old  wharf,  and  the 
construction  of  a  new  one  at  the  foot  of  Rivington  street  in  the  city 
of  New  York.  Another  action  was  commenced  for  a  like  object  in 
favor  of  William  H.  Beard  and  another  against  Duncan  A.  Gillies 
and  others.  These  actions,  by  consent  and  on  motion,  were  consoli- 
dated, and  were  afterwards  tried  together  before  the  referee.  By  his 
report  he  found  that  there  was  payable  to  Gillies  under  his  contract  for 
the  work  the  sum  of  $7,324.51,  which  was  in  the  hands  of  the  comp- 
troller, to  be  paid  as  the  balance  of  the  contract-price  still  owing  by 
the  city  of  New  York.  Against  this  balance  the  Hilton  Timber  and 
Lumber  Company,  which  was  a  corporation  formed  under  the  laws 
of  the  State  of  G'oorgia,  and  a  defendant  in  the  action,  filed  with  the 
head  of  the  department  or  bureau  having  charge  of  the  work,  and 
with  the  comptroller  of  the  city,  notices  in  the  form  prescribed  by 
section  1825  of  chapter  410  of  the  Laws  of  1882,  claiming  a  lien 
upon  this  balance  for  timber  furnished  and  delivered  to  the  con- 
tractor in  the  performance  of  this  work.  The  plaintifb  Gaskell 
and  others  filed  a  similar  notice  in  their  own  belialf  for  materials  in 
hke  manner  furnished  and  used,  and  so  did  the  plainti&  Beard  and 
Kimpland,  to  enforce  a  lien  in  their  favor  against  this  sum  of  money. 
The  balance  was  insufficient  to  satisfy  the  demands  existing  in  favor 
of  these  different  claimants.  The  referee  concluded  that  the  Hilton 
Timber  and  Lumber  Company,  which  was  a  defendant  in  both 
actions,  was  entitled  to  be  first  payed  out  of  the  balance,  and  the  . 
firm  of  Gaskell  and  others  to  be  next  paid,  and  the  plaintiffs  Beard 
and  Eimpland  to  be  entitled  to  payment  after  the  other  two  demands 
had  been  discharged.  This  left  the  plamtifb  Beard  and  Kimpland 
without  sufficient  money  applicable  to  the  payment  of  their  debt, 
and  they  accordingly  appealed  from  the  judgment  entered  upon  the 
report  of  the  referee.  The  contractor  Gillies  also  appealed  from  so 
much  of  the  judgment  as  sustained  the  claim  of  Gaskell  and  others 
as  a  second  lien  upon  the  balance  remaining  unpaid  to  him  for  the 
work  done  under  his  contract. 

In  support  of  the  appeal  of  the  plaintiffs  Beard  and  Kimpland, 
the  position  has  been  taken  that  this  company  was  not  entitled 
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to  enforce  its  lien  against  the  balance  due  to  the  contractor, 
for  the  reason  that  it  was  not  a  person,  and  could  not  be  included 
in  so  much  of  the  statute  as  relates  to  and  provides  for  this  remedy. 
The  objection  is  that  the  law  has  secured  the  remedy  only  to  "  any 
person  or  persons  who  shall  hereafter,  as  laborer,  mechanic, 
merchant  or  trader,  in  pursuance  of  or  in  conformity  with  the 
terms  of  any  contract  made  between  any  person  or  persons  and  the 
city,  perform  any  labor  or  furnish  any  material  toward  the  per- 
formance or  completion  of  any  contract  made  with  the  city,  on 
complying  with  the  next  section,  shall  have  a  lien  for  the  value 
of  such  labor  or  materials,  or  either,  upon  the  moneys  in  the  control 
of  the  city,  due  or  to  grow  due  under  said  contract  with  said  city,  to 
the  full  value  of  such  claim  or  demand,  and  these  liens  may  be  filed 
and  become  an  absolute  lien  to  the  full  and  par  value  of  all  such  work 
and  materialB,  to  the  extent  of  the  amount  due,  or  to  grow  due  on  said 
contract,  in  favor  of  every  person  or  persons,  who  shall  be  employed  or 
furnish  materials  to  the  person  or  persons  with  whom  the  said  contract 
with  the  city  is  made,  or  the  sub-contractors,"  etc.  (§  1 824.)  And  that 
a  corporation  is  not  a  person.  This  section  of  the  law  has  been  very 
broadly  expressed,  and  its  general  intention  evidently  was  to  create  a 
lien  in  favor  of  all  persons  performing  labor  or  furnishing  material 
to  a  contractor  with  the  city,  to  enable  him  to  perform  and  fulfill 
his  contract.  And  no  reason  has  been  evinced  for  making  any 
distinction  in  the  right  to  the  lien  between  a  natural  and  artificial 
person,  as  a  corporation  is  recognized  as  being  in  judgment  of  law. 
The  remedy  was  designed  to  be  general,  without  discriminating  in 
favor  of  or  against  the  party  by  whom  the  materials  should  be  sup- 
plied or  the  service  should  be  rendered.  What  was  the  design  of 
the  legislature  was  to  prescribe  and  create  this  security  in  favor 
of  the  party  who  should  furnish  the  materials  or  perform  the  service 
mentioned  in  it.  And  a  corporation  is  as  completely  within  this 
intention  of  the  section  as  a  natural  person  would  be,  and  is  equally 
entitled  to  its  protection.  For,  as  a  matter  of  justice,  no  distinction 
can  possibly  exist  between  the  merits  of  a  claim  for  materials  fur- 
nished by  a  corporation  and  an  individual,  but  each  is  entitled  to 
be  equally  supported  and  each  may  be  fairly  assumed  to  be  a 
person  within  the  intention  of  the  act.  It  will  be  seen  that  it  has 
not  provided,  by  the  most  critical  implication,  that  the  person  or 
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persons  to  be  protected  shall  be  natural  persons,  but  the  provision 
is  that  any  "  person  or  persons  "  furnishing  the  material  or  performing 
the  labor  or  service  shall  be  entitled  to  the  lien.  And  a  corporation 
is  a  person  within  the  meaning  of  this  language.  As  to  the  effect 
of  such  legislation,  it  has  been  stated  that  ^^  the  construction  is,  that 
when  ^  persons '  are  mentioned  in  a  statute  corporations  are  included 
if  they  fall  within  the  general  reason  and  design  of  the  statute." 
(Angell  &  Ames  on  Corporations  [10th  ed.],  §  6.)  And  this  seems 
to  follow  from  the  legal  definition  of  a  corporation,  and  that  is,  that 
it  is  an  artificial  person.  {MarsJiaU  v.  Baltmiore^  etc.,  R.  H,  Co., 
16  How.  [U.  S.],  314,  32Y.) 

In  the  case  of  Ordted  States  v.  Amedy  (11  Wheat.,  392)  the 
defendant  was  indicted  for  destroying  a  vessel  with  intent  to  preju- 
dice the  underwriters.  And  whether  it  could  be  sustained  or  not 
depended  upon  the  construction  to  be  given  to  the  language  of  an  act 
of  congress  declaring  it  to  be  an  offense  to  do  the  act  charged,  with 
intent  or  design  to  prejudice  any  person  or  persons  that  had  under- 
written any  policy  or  policies  of  insurance  thereon.  It  was  insisted, 
in  support  of  a  motion  to  arrest  the  judgment,  as  the  insurance  was 
made  by  a  corporation,  that  no  offense  had  been  established  within 
the  act.  But  the  court  held  the  objection  not  to  be  well  taken,  and 
said  that  ^Hhe  mischief  intended  to  be  reached  by  the  statute 
is  the  same  whether  it  respects  private  or  corporate  persons.  That 
corporations  are  in  law,  for  civil  purposes,  deemed  persons  is  unques- 
tionable." (Id.,  412.)  This  principle  of  construction  was  again 
applied  in  Society^  etc,,  v.  Town  of  New  Haven  (8  Wheat.,  464). 
That  case  arose  under  the  treaty  with  England,  declaring  that  there 
should  be  no  future  confiscations  made,  nor  any  prosecutions  com- 
menced against  any  person  or  persons,  for  or  by  reason  of  the  part 
which  he  or  they  may  have  taken  in  the  present  war,  and  that  no 
person  shall,  on  that  account,  suffer  any  future  loss  or  damage  either 
in  his  person,  liberty  or  property.  And  this  was  considered  to  be  so 
broad  as  to  include  the  case  of  a  corporation.  In  the  case  of 
BeasUm  v.  Fa/rmera^  Bamk,  etc.  (12  Peters,  102),  a  similar  question 
arose  under  another  statute  of  the  United  States  securing  it  priority 
in  the  payment  of  its  debts.  And  it  was  objected  that  a  corporar 
tion  was  not  within  the  construction  which  should  be  given  to  the 
Hto— Vol.  LVHI        14 
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language  of  the  act.  Bat  in  tlie  opinion  of  the  majority  of  the  court 
it  was  said  that,  ^'  no  anthority  has  been  addaced  to  show,  that  a  cor- 
poration may  not,  in  the  construction  of  statutes,  be  regarded  as  a 
natural  person  ;  while,  on  the  contrary,  authorities  have  been  cited 
which  show,  that  corporations  are  to  be  deemed  and  considered  as 
persons  when  the  circumstances  in  which  they  are  placed  are  iden- 
tical with  those  of  natural  persons  expressly  included  in  such 
statutes."  (Id.,  1 34.)  And  this  principle  is  directly  applicable  to 
the  disposition  of  this  objection,  for  the  position  and  relation  of  the 
company  to  the  contractor,  and  the  justice  of  its  demand,  were 
identical  with  those  of  natural  persons  endeavoring  to  enforce  the 
same  remedy.  In  People  v.  Rector,  etc.  (22  N.  Y.,  44),  a  corpora- 
tion was  held  by  the  Court  of  Appeals  of  this  State  to  be  a  person 
within  the  meaning  of  that  term  as  it  was  contained  in  the  statute 
of  limitations.  (Id.,  57.)  And  the  principle  was  also  generally 
followed  in  Risfey  v.  Rhenix  Bank  (83  N.  Y.,  318).  And  it  is 
well  supported  by  the  legal  rule  that  it  is  the  duty  of  courts  so  to 
construe  statutes  as  to  meet  the  mischief  which  the  law  was  intended 
to  remedy,  and  to  advance  the  remedy  when  that  may  be  done 
without  violating  fundamental  principles..  {Dibble  v.  Hath^mjoay, 
11  Hun,  571.)  The  referee  was  accordingly  entirely  right  in  over- 
ruling this  objection  as  he  did  at  the  trial. 

A  further  objection  was  taken  in  behalf  of  the  plaintiffs  Beard 
and  Kimpland  to  the  allowance  of  the  debt  of  the  Hilton  Timber 
and  Lumber  Company  on  the  ground  that  it  had  exceeded  in  its 
notices  the  amount  actually  owing  to  it  for  the  timber  which  it  had 
delivered.  The  amount  claimed  in  favor  of  the  company  was  the 
sum  of  $4,716.69,  while  the  debt,  as  it  was  maintained  by  the  evi- 
dence, was  for  the  sum  of  $4,221.82,  which  presented  an  overchai^ 
in  its  notices  amounting  to  $494.87.  The  law,  by  section  1826  of 
chapter  410  of  the  Laws  of  1882,  has  required  the  notices  which  are 
allowed  to  be  filed  to  be  verified  by  oath  or  affirmation.  And  that 
the  notice  shall  state  the  amount  claimed,  from  whom  it  is  due,  or 
to  become  due,  "  giving  the  amount  of  the  demand  after  deducting 
all  just  credits  and  offsets,"  etc.  And  because  the  correct  amount  of 
the  demand  was  not  stated  in  the  notices,  this  firm  having  the  third 
in  the  order  of  notices  filed,  resisted  the  right  of  the  company  to  a 
recovery.    It  is  no  doubt  true  that  the  intention  of  the  act  is,  that 
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a  correct  statement  of  the  indebtedness  or  claim  should  be  inserted 
in  the  notices.  This  is  required  not  only  for  the  protection  of  the 
contractor  himself,  but  also  for  that  of  the  subsequent  creditors  who 
have  similar  claims  against  him.  The  law  intends  that  a  truthful 
statement  shall  be  made,  and  has  required  as  much  as  that  from  the 
creditor  making  it.  And  if  this  overcharge  remained  without  any 
explanation,  it  might  be  inferred  that  a  fraudulent  augmentation  of 
the  debt  was  intended  by  the  creditor,  which  would  prejudice  the 
claims  of  others  as  justly  entitled  to  satisfaction.  And  that,  under 
the  authorities,  would  be  sufficient  to  defeat  a  recovery  by  the  cred- 
itor chargeable  with  the  fraud.  {Lynch  v.  Crtmom^  6  Gray,  631 ; 
Hoffman  v.  WcUtonj  36  Mo.,  613  ;  Foster  v.  Schneider^  50  Hun,  161 ; 
HubheU  v.  Schreyer,  15  Abb.  [N.  S.],  300,  304 ;  Reeoe  v.  Elmm- 
dotfy  38KJ.Law[9Vroom],125;  McPJiersony.  WaUon,4&^.3. 
£q.,  282.)  And  the  case  of  McMiUan  v.  Seneca  Lake^  etc.,  Company 
(5  Hun,  12)  proceeded  upon  no  departure  from  this  strict  rule.  For 
there  the  excess  consisted  of  no  more  than  the  demand  for  interest^ 
which  the  court  held  might  be  rejected  as  surplusage.  The  case  of 
Morgan  v.  Taylor  (5  N".  Y.  Supp.,  920),  seems  to  be  a  departure 
from  the  principle  maintamed  by  the  other  authorities.  But  it  is 
not  necessary  to  determine  how  far  it  could  be  followed  in  the 
disposition  of  these  appeals.  For  evidence  was  given  upon  the  trial 
directly  tending  to  prove  the  fact  to  be  that  the  overcharge  made 
by  the  company  in  its  notices  was  the  result  of  mistakes  on  the  part 
of  the  persons  having  charge  of  the  details  of  its  business.  The 
evidence  given  to  establish  this  fact  was  quite  satisfactory.  It 
explained  the  source  and  the  manner  through  which  the  error  had 
been  produced.  And  it  was  proved  that  it  arose  out  of  no  disposition 
to  charge  against  the  contractor's  balance  any  more  than  was  actually 
owing  by  him  to  the  company.  And  the  referee,  for  that  reason, 
considered  that  the  statute  did  not  require  so  strict  a  construction  as 
to  produce  a  forfeiture  of  this  demand,  as  has  now  been  insisted 
upon  in  support  of  the  appeals.  And  in  following  that  construction 
the  case  has  proceeded  no  farther  than  litigated  controversies  are 
permitted  to  be  carried  in  the  correction  of  mistakes,  and  avoiding 
their  consequences.  That  such  a  mistake  will  not  justify  the 
exclusion  of  the  demand  containing  it  was  held  in  Harrington  v. 
DoUman  (64  Ind.,  255).     And  so  it  was  in  Kid  v.  Carll  (51  Conn., 


108  GASEELL  v.  BEARD. 


F1B8T  Depabtment,  Octobeb  Tebm,  1890. 

440).  And  in  Odd  Fellow^  UaJl  v.  MaBser  (24  Penn.,  507),  it  was 
stated  by  the  court  that  in  these  proceedings  what  was  required  was 
good  faith.  And  that  appears  to  have  been  observed  by  the  persons 
in  charge  of  the  business  of  the  company.  A  similar  objection  was 
considered  in  Allen  v.  Frumety  etc.^  Company  (73  Mo.,  688).  There 
items  aggregating  $1,779  were  erroneously  included  in  the  demand. 
This  was  proven  to  have  arisen  out  of  a  mistake  as  to  the  location 
of  a  furnace,  and  not  from  any  intention  to  defraud.  And  it  was 
for  that  reason  held  not  to  ^^  invalidate  the  whole  lien,  especially 
where  no  one  has  been  injured  by  the  mistake,  and  the  items  are 
easily  separable  from  the  balance  of  the  account."  (Id.,  692,  693.) 
These  authorities,  as  well  as  the  reason  and  equity  of  the  statute, 
sufficiently  support  the  conclusion  adopted  under  the  evidence  by 
the  referee,  to  require  so  much  of  the  judgment  as  is  in  favor  of  the 
Hilton  Timber  and  Lumber  Company  to  be  sustained. 

The  resistance  made  by  the  plaintiffs  Beard  and  Ejimpland  ana 
the  contractor  Gillies,  to  the  demand  allowed  in  favor  of  Gaskell  & 
Co.,  has  been  placed  upon  a  very  similar  state  of  facts.  They 
included  in  their  notices  articles  which  had  been  used  to  improve 
their  own  property,  and  forming  no  part  of  the  materials  appro- 
priated to  the  construction  of  the  pier.  But  it  was  proved  upon 
the  trial  that  this  arose  out  of  a  mistake  and  from  erroneous  advice 
given  to  the  creditors  by  their  counsel.  How  he  could  have  sup- 
posed that  the  materials  supplied  and  used  for  an  entirely  different 
and  distinct  object  could  be  included  legally  in  the  claim  made 
against  the  contractor's  balance  is  somewhat  mysterious.  But  evi- 
dence was  given  from  which  the  referee  considered  this  fact  to  have 
been  established.  It  was  undoubtedly  a  liberal  view  adopted  by 
him  for  the  protection  of  the  creditor  against  the  obvious  mistake 
of  his  counsel.  And  as  the  evidence  did  directly  tend  to  exhibit 
this  to  be  the  fact,  it  should  not  now  be  held  that  the  referee  in  his 
generosity  had  taken  too  charitable  a  view  of  what  was  shown  to 
have  occurred,  for  the  creditors  themselves  do  not  appear  to  have 
been  responsible  for  the  error  brought  about  in  this  manner  in  the 
statement  of  their  claim.  They,  on  the  other  hand,  appear  to  have 
been  disposed  to  demand  no  more  than  they  were  legally  entitled  to 
claim.  There  was  no  fraudulent  enhancement  of  their  demand,  as 
was  the  case  in  several  of  the  authorities  which  have  been  cited ; 
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and  the  rule  which  those  authoritieB  sustain  should  not,  therefore, 
be  enforced  against  these  plaintiffs.  By  the  disposition  which  was 
made  of  their  claim  no  more  has  been  allowed  or  recovered  than  it 
was  entirely  just  they  should  receive. 

The  referee  has  added  to  his  report  a  very  carefully  considered 
opinion.  And  for  the  reasons  which  he  has  assigned,  and  which 
have  also  now  been  stated,  this  judgment  should  be  aflirmed. 

Yan  Bbunt,  p.  J.,  and  Bbady,  J.,  concurred. 

Judgment  affirmed. 


In  the  Mattes  of  the  Assessment  of  Tax  upon  Collat- 
eral Inhesptanoes  in  the  Estate  of  WORTHINGTON 
ROMAINE. 

Tke  p&ncmal  property  in  the  State  of  New  York  cf  a  norHretident,  domieUed  in 
another  State,  ie  md^eet  to  the  New  York  collateral  inheritance  taa, 

Bj  the  provisioixs  of  the  statutes  (chapter  488  of  1885,  as  amended  by  chapter  718 
of  1887),  relating  to  the  collateral  inheritance  tax,  the  estate  of  a  non-reddent  of 
this  State,  domiciled  in  another  State,  who  dies  in  such  latter  State  leaving  no 
wife  or  children,  and  leaving  personal  property,  consisting  of  bonds  and  stocks, 
deposited  for  safe-keeping  within  the  State  of  New  York,  is  liable  to  taxation 
thereon  under  such  statutes. 

The  fiction  of  law  that  personal  property,  when  the  subject  of  taxation,  attends  the 
owner  and  has  its  situs  at  his  domicile,  must  yield  to  the  express  provisions  of 
the  statute  which  imposes  such  tax  upon  the  property  of  a  non-resident. 

Appeal  by  Amasa  A.  Redfield,  sole  surviving  administrator  of 
the  goods,  etc.,  of  Worthington  Romaine,  deceased,  and  by  Mason 
Romaine,  Charles  N.  Romaine  and  Dora  M.  Romaine,  from  an 
order  of  the  Surrogate's  Court  of  the  county  of  New  York,  made 
and  entered  on  the  6th  day  of  December,  1889,  appointing  an 
appraiser  in  the  above-entitled  matter ;  and  also  from  an  order  or 
decree  of  said  court,  made  and  entered  on  the  22d  day  of  March, 
1890,  confirming  the  report  of  said  appraiser  and  assessing  a  tax 
upon  the  property  and  interests  of  the  collateral  next  of  kin  of  said 
deceased;  and  also  from  an  order  or  decree  of  said  Surrogate's 
Court,  made  and  entered  on  the  23d  day  of  April,  1890,  adjudging 
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that  the  property  and  interests  of  the  said  next  of  kin  are  subject  to 
the  operation  of  chapter  713  of  the  Laws  of  1887. 

R.  Z.  Redfiddy  for  the  administrator  and  others,  appellants. 

B.  F.  Do8  Paasoa^  assistant  district  attorney,  for  the  People, 
respondent. 

Bbady,  J. : 

Romaine,  the  decedent,  died  intestate  in  Virginia  in  1888.  He 
left  neither  wife  nor  child.  His  domicile  was  in  Virginia.  He  left 
property  in  this  State  which  was  claimed  to  be  subject  to  taxation, 
and  upon  which  a  tax  was  imposed  and  assessed.  Part  of  the  prop- 
erty consisted  of  bonds  and  stocks,  and  was  contained  in  a  safe  or  ^ 
deposit  box  and  vault  rented  by  the  decedent  from  the  Stuyvesant 
Safe  Deposit  Company  in  the  city  of  New  York. 

The  tax  was  imposed  under  chapter  483  of  the  Laws  of  1885,  as 
amended  by  chapter  713  of  the  act  of  1887.  The  part  of  the  act  of 
1885,  presenting  the  question  herein  to  be  discussed,  is  as  follows: 

^^ After  the  passage  of  this  act  all  property  which  shall  pass  by 
will  or  by  the  intestate  laws  of  this  State  from  any  person  who  may 
die  seized  or  possessed  of  the  same  while  being  a  resident  of  the 
State,  or  which  property  shall  be  within  this  State,"  etc. 

The  alteration  made  by  the  act  of  18S7,  to  which  reference  has 
been  made,  was  accomplished  by  the  insertion  of  a  clause  after  the 
words  "  while  a  resident  of  this  State  or,"  as  follows :  "  If  such 
decedent  was  not  a  resident  of  this  State  at  the  time  of  liis  death." 

Under  the  act  of  1885,  which  was  considered  in  this  department 
in  the  Matter  of  Tvlane^  who  was  a  resident  of  the  State  of  New 
Jersey  (51  Hun,  213),  and  which  is  a  kindred  case,  it  was  determ. 
ined  that  the  property  of  the  deceased  was  not  subject  to  the  tax 
provided  for,  inasmuch  as  it  had  neither  passed  by  will  nor  by  the 
intestate  laws  of  this  State,  and  had  not  been  transferred  by  deed, 
grant,  sale  or  gift ;  but  had  passed  by  the  intestate  laws  of  the  State 
of  New  Jersey,  although  situated  in  this  State,  a  case  not  within  the 
language  or  the  spirit  of  the  statute.  And  it  was  subsequently 
held  in  the  Matter  of  Enston  (113  N.  Y.,  174)  that  property  within 
this  State  which  passed  by  will  or  intestacy  from  a  non-resident 
decedent  to  collateral  relatives  or  strangers,  was  not  taxable  under 
the  act  of  1885;  and  it  would  seem,  prior  to  its  amendment  in 
1887,  that  the  act  of  1885  applied  only  to  property  so  passing  from 
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any  person  who  may  die  seized  or  possessed  of  the  same  whUe  being 
a  resident  of  the  State,  and  to  property  within  the  State  owned  by  a 
resident  and  transferred  inter  vivos,  to  take  effect  after  the  death 
of  the  transferrer.  This  decision  was  made  by  a  divided  court ; 
Jndge  Finch  concurred  with  Judge  Danforth,  who  wrote  the  dis- 
senting opinion,  and  in  which  the  learned  dissenting  judge  insisted 
that  the  manifest  purpose  of  the  act  of  1885  was,  that  property 
within  this  State  belonging  to  a  decedent,  who  was  a  non-resident  at 
the  time,  should  be  taxed  under  its  provisions ;  and  it  is  said  in  the 
dissenting  opinion  :  ^^  It  is  conceded  by  the  learaed  counsel  for  the 
appellant  that  the  confusion  thought  to  ^e  apparent  in  the  words 
of  this  act  is  cured  by  the  amendatory  act  of  1887  (chap.  713)." 
The  learned  judge  then  refers  to  the  corresponding  features 
contained  in  that  statute,  and  particularly  to  the  words  ^^  if  such 
decedent  was  not  a  resident  of  this  State  at  the  time  of  death,"  and 
says  that  they  supply  by  explicit  designation  what  was  implied  in 
the  former  act,  and  facilitate  the  interpretation  of  other  clauses, 
although  he  thought  them  superfluous. 

The  learned  surrogate  in  deciding  this  case  regarded  the  founda- 
tion of  the  argument  of  the  learned  counsel  for  the  administrator 
as  a  legal  fiction,  namely,  that  the  property  sought  to  be  subjected 
to  the  tax  attends  the  owner  and  has  its  sittis  at  his  domicile,  and 
expressed  the  view  that  the  general  rule  as  to  the  situs  of  personal 
property  could  not  be  disputed,  but  must  give  way  in -all  cases  where, 
as  said  by  the  Court  of  Appeals  In  re  Enston  {supra),  there  is  some- 
thing in  the  policy  of  the  statute  or  its  language  which  shows  a 
different  legislative  intent,  and  then  suggests  that  the  policy  of  the 
statute  of  this  State  imposing  a  succession  tax  upon  property  which 
was  within  the  State  of  a  person,  resident  or  non-resident  thereof  at 
the  time  of  his  death,  seemed  wholly  opposed  to  this  rule.  And 
this  view  is  regarded  as  unanswerable. 

In  the  concluding  opinion  of  Andrews,  J.,  in  the  Matter  of 
Enston  {supra),  he  declared  that  the  Law  of  1887  so  amended  the 
act  of  1885  as  to  subject  to  its  operation  the  property  within  this 
State  of  a  non-resident  decedent,  and  that  the  amendment  furnished 
some  evidence  that  prior  thereto  the  proper  construction  of  the 
section^  according  to  the  understanding  of  the  legislature,  did  not 
include  within  its  operation  such  property. 
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Wliatever  may  have  been  the  view  entertained  by  the  courts  of 
the  provisions  of  the  act  of  1885,  there  is  no  doubt,  so  far  as 
expressed  by  the  opinion  of  the  court  of  last  resort  in  the  Matter  of 
Enstoriy  that  the  amendment  of  1887  subjected  property  within  the 
State  of  a  non-resident  decedent  to  the  tax  provided  for  by  the  acts 
under  considersation.  The  fiction  to  which  the  learned  surrogate 
made  reference  in  his  opinion  was  one  discussed  by  Judge  Andbews. 
It  was  looked  upon  as  one  subject  to  the  policy  of  the  statute  or  its 
language,  which  showed  a  legislative  intent  to  destroy  it,  which  was 
clearly  done  in  that  statute.  The  language  of  the  act  of  1887 
seems  so  clearly  to  embrace  the  property  of  a  non-resident  decedent 
in  this  State  at  the  time  of  his  death  that  no  controversy  can  be 
well  maintained  with  regard  to  it.  It,  therefore,  applies  to  property 
within  this  State  of  a  non-resident  decedent  and  subjects  it  to  a  tax. 

For  this  reason  the  order  appealed  from  should  be  affirmed,  with 
ten  dollars  costs  and  disbursements. 

Van  BBuirr,  P.  J.,  and  Danisls,  J.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


In  thb  Matter  of  thb  PBrnroN  of  JAMES  0.  HAZLETON 

TO   Yaoatb  an   Assessment  fob  Thibteenth   Avenub  fbom 

TWENTY-THIBD  TO   TwENTY-FOUBTH    StBEETS. 

Ajnttxmeni  — proceedings  to  wieate — ladiee  in  making  the  applteatUm — efeei  thereon, 
of  the  payment  of  the  aeseeemeni — stattUe  of  limitoHone, 

In  an  application,  under  chapter  888  of  the  Laws  of  1858,  and  its  amendments 
(sections  897-914,  chapter  410  of  1882),  the  petition,  in  proceedings  to  vacate  an 
assessment,  was  served  upon  the  counsel  to  the  corporation  of  the  city  of  New 
York  on  August  17, 1880.  A  notice  of  the  application  for  an  order  vacating  the 
assessment  upon  the  petition,  and  the  proofs  which  had  been  taken  in  the  mean- 
time, was  not  served  until  February  12,  1890. 

The  application  was  made  upon  the  grounds  that  the  assessment,  which  was 
confirmed  March  9,  1875,  was  for  a  repavement  laid  in  violation  of  law  and  in 
violation  of  chapter  826  of  the  Laws  of  1840.  It  was  conceded  in  the  case  that 
there  was  no  tax  valuation,  and  that,  under  the  Law  of  1840,  an  assessment 
could  not  be  made  for  a  local  improvement  above  the  amount  of  one-half  of 
the  assessment  for  the  purposes  of  taxation,  and  also  that  non-assessment  for 
the  purpose  of  taxation,  was  a  sufilcient  ground  for  vacating  an  assessment  for 
a  local  improvement. 
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The  objection  of  the  corporation  counsel  rested  upon  the  ground:  That  the  court 
had  no  jurisdiction  to  reduce  the  assessment,  because  no  notice  of  the  applica- 
tion was  given  to  the  counsel  to  the  corporation  until  more  than  ten  years  after 

its  confirmatitm. 
Held,  that  the  petition  having  been  served  on  the  counsel  to  the  corporation  within 

the  time,  and  no  objection  having  been  taken  at  the  time  that  the  application 

was  made  to  the  court  upon  such  petition,  some  years  thereafter,  that  there  was 

a  waiver  of  any  such  ground  of  objection  on  the  part  of  the  counsel  to  the 

corporation. 
A  second  ground  of  objection  was  that  the  assessment  could  not  be  vacated  after 

payment  thereof  had  been  made  to  the  city. 
Held,  that,  as  the  payment  in  this  case  was  made  after  the  proceedings  to  vacate 

the  assessment  had  been  commenced,  the  right  of  the  applicant  to  relief  was  not 

affected  thereby. 
Matter  of  Lima  (77  N.  T.,  170)  distinguished. 
That  the  statute  of  limitations  was  not  a  bar  to  the  right  of  the  applicant  to  relief, 

as  although  the  application  was  not  made  to  the  court  within  ten  years  after  the 

confirmation  of  the  assessment,  yet  the  proceedings  to  vacate  the  assessment 

were  instituted  within  such  ten  years. 

Appeal  by  the  Mayor,  Aldermen  and  Commonalty  of  the  City 
of  New  York  from  an  order  made  at  the  New  York  Special  Term 
on  the  20th  day  of  March,  1890,  in  the  above-entitled  action,  by 
which  it  was  adjudged  that  the  assessment  for  the  Thirteenth  avenue 
paving,  between  Twenty-third  and  Twenty-fourth  streets,  in  the 
city  of  New  York,  confirmed  on  the  9th  day  of  March,  1876,  and 
imposed  upon  the  lots  mentioned  and  described  in  the  petition  in 
this  matter,  be  vacated,  and  that  the  lien  created  thereby,  or  by  any 
subsequent  proceedings,  cease,  so  far  as  the  same  affects  such  lots^ 
and  that  the  comptroller  and  collector  of  assessments  of  said 
city,  and  the  clerk  of  arrears  of  the  said  city,  be  directed  to  cancel 
and  vacate  the  said  lien  of  record  on  said  lots  in  the  books  and 
records  of  their  office. 

George  L.  Stirling^  for  the  Mayor,  etc.,  appellant. 

P.  A.  Hargoib8j  for  the  petitioner,  respondent. 

Bbadt,  J. : 

This  proceeding  was  instituted  under  chapter  338  of  the  Laws  of 
1853,  and  its  amendments,  which  were  subsequently  incorporated 
into  the  consolidation  act.  (Laws  1882,  §§  897-914,  inclusive, 
chap.  410.) 
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«  

The  papers  were  served  on  the  counsel  to  the  corporation  on  the 
17th  of  August,  1880,  but  the  notice  of  the  application  upon  the 
petition,  and  the  proofs  which  had  been  taken  in  the  meantime, 
were  not  served  until  February  1 2, 1890.  Although  the  petition  was 
served  on  the  17th  of  August,  1880,  as  already  mentioned,  the  notice 
of  application  for  the  order  vacating  the  assessment  was  founded 
upon  the  petition  and  the  proofs  wliich  were  subsequently  taken. 
In  the  petition  the  following  reasons  were  stated  as  the  grounds 
upon  which  the  petitioner  relied  for  success,  viz. : 

I.  Because  there  is  included  in  said  assessment,  and  assessed  upon 
the  lots  of  your  petitioner,  the  cost  of  work  for  which  no  contract 
was  made,  in  conformity  with  the  provisions  of  the  charter  of  1873, 
nor  were  any  bids  made  for  doing  said  work,  or  any  part  thereof, 
or  any  competition  therefor. 

II.  That  the  work,  for  the  expense  of  which  said  assessment  is 
imposed,  was  done  without  any  authority  of  law,  and  there  are 
included  therein  expenses  not  authorized  by  law. 

III.  That  said  assessment  is  for  a  repavement  laid  in  violation  of 
law,  and  is  in  violation  of  chapter  326,  Laws  of  1840. 

It  is  contended  by  the  learned  counsel  for  the  corporation  that  no 
evidence  was  offered  to  sustain  either  the  first  or  second  of  these 
reasons,  and  that  the  respondent  must  rely  upon  the  third,  namely, 
that  the  assessment  is  for  a  repavement  laid  in  violation  of  law  and 
is  in  violation  of  chapter  326  of  the  Laws  of  1840.  It  is  conceded 
by  him  that  there  was  no  taxed  valuation  and  that,  under  the  law  of 
1840,  no  assessment  can  be  assessed  for  a  local  improvement  beyond 
the  amount  of  one-half  of  the  assessment  for  the  purposes  of  taxation 
(chap.  326,  Laws  of  that  year),  and  aluo  that  non-taxation  or  non- 
assessment  for  the  purpose  of  taxation  is  sufficient  to  vacate  an 
assessment  for  a  local  improvement.  Such  is  the  established  rule. 
{Matter  of  Second  Ave.  M.  K  Church,  66  N.  Y.,  395 ;  Matter  of 
Cram,  69  id.,  452 ;  Matter  of  Schell,  76  id.,  432.) 

And  the  reliance  of  the  learned  counsel  is  upon  two  points: 
First.  That  the  court  had  no  jurisdiction  to  reduce  the  assessment, 
because  no  notice  of  the  application  was  given  to  the  counsel  to  the 
corporation  until  after  the  payment  of  the  assessment,  and  more 
than  ten  years  after  the  confirmation.  It  appears,  however,  by  the 
points  presented  by  him  that  the  petition  was  served  on  the  counsel 
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to  the  corporation  on  August  17,  1880,  and,  therefore,  that  the  pro- 
ceeding to  vacate  the  assessment  was  instituted  at  that  time,  it  is 
true  that  the  application  to  the  court  founded  upon  the  petition  was 
not  made  until  some  years  afterward ;  but  no  objection  upon  that 
ficore  appears  to  have  been  made  at  the  time  the  application  was 
presented  or  the  proofs  taken,  and,  therefore,  the  doctrine  of  waiver 
might  be  invoked  if  it  was  necessary,  which  it  is  not.  If  the  appel- 
lant desired  to  dispose  of  the  proceeding  an  application  could  have 
been  made  for  that  purpose.  The  appellant  will  not  be  permitted 
to  indulge  in  laches  and  then  to  take  advantage  of  them.  There- 
fore, there  is  no  force  in  the  first  objection. 

Another  reason  assigned  why  the  order  should  be  vacated  is,  that, 
after  payment  of  the  assessment,  the  court  has  no  jurisdiction  to 
vacate  or  reduce  the  amount  of  an  assessment.  This  proposition 
rests  upon  the  decision  in  the  Matter  of  Lima  (77  N.  Y.,  170).  In 
that  case,  however,  no  proceedings  had  been  instituted  to  vacate  the 
assessment,  in  which  respect  it  differs  from  this  case.  It  does  not 
apply  therefore.  When  the  payment  is  made,  after  proceedings 
commenced  to  vacate,  it  does  not  affect  the  right  of  the  applicant  to 
relief.  {Matter  of  Hughes^  93  N.  Y.,  5l!i;  Purssell  v.  Mayor^ 
85  id.,  330.) 

It  is  also  suggested  that  the  statute  of  limitations  barred  the  right 
of  the  respondent  to  relief,  upon  the  assertion  that  the  application 
to  be  of  any  validity  in ust  be  made  within  ten  years  after  the  con- 
firmation of  the  assessment.  Here  the  proceeding  was  instituted 
within  ten  years.  Indeed,  it  was  instituted  within  six  years  after  the 
assessment  was  imposed. 

It  18  also  insisted,  upon  a  series  of  authorities,  that  the  petition 
must  clearly  and  definitely  state  the  particular  respects  in  which  the 
assessment  is  claimed  to  be  illegal,  and  that  a  reason  not  stated  in 
the  petition  cannot  be  inquired  into.  The  answer  to  that  is,  that  it 
is  definitely  stated  in  the  petition  that  the  work  was  done  without 
any  authority  of  law ;  that  it  was  a  repavement,  and  that  it  was  in 
violation  of  chapter  326  of  the  Laws  of  1S40.  It  is  too  late  now  for 
the  counsel  to  the  corporation  to  effectively  urge  such  an  objection. 
It  should  have  been,  but  was  not,  interposed  at  the  time  the  proofs 
were  taken  or  the  petition  presented,  but  if  this  be  not  a  correct 
view  of  the  subject,  the  allegation  that  the  assessment  was  unauthor- 


116     MATTER  OF  BD.  OF  FOREIGN  MISSIONS,  ETC. 


F1B8T  Department,  Octobbb  Term,  1890. 


ized  by  law  was  safficient  to  cover  the  requirements  of  the  case, 
in  addition  to  which,  however,  there  is  a  direct  allegation  that  it 
was  in  violation  of  the  Laws  of  1840,  chapter  326.  Admitting  that 
there  was  an  extraordinary  lapse  of  time  between  the  presentation 
of  the  petition  and  the  hearing  upon  the  merits,  the  delay  cannot 
be  wholly  charged  upon  the  respondent  for  the  reason  already  sug- 
gested, that  the  appellant  could  have  urged  the  proceedings  to  a 
determination.  But,  in  addition  to  that,  the  Court  of  Appeals  in  the 
Matter  of  Rosenbaum  (119  N.  Y.,  24),  wherein 'it  appeared  that 
the  petition  was  presented  in  1872,  some  proof  taken  in  1880,  and 
the  hearing  in  1888,  did  not  regard  the  delay  as  prejudicial  to  the 
petitioner's  right  to  be  heard  and  relieved.  Beyond  this,  and  lying 
at  the  very  foundation  of  this  proceeding,  and  not  overcome  and 
not  to  be  questioned,  is  the  fact  that  there  was  no  authority  what- 
ever for  imposing  the  assessment,  and  the  efforts  to  defeat  the 
petitioner  are  seemingly  entirely  technical. 

For  these  reasons  the  order  appealed  from  should  be  aflirmed 

Van  Beunt,  P.  J.,  and  Daniels,  J.,  concurred. 

Order  afiSrmed. 

» 

In  thb  Matteb  op  the  Application  of  the  BOARD  OF 
FOREIGN  MISSIONS  OF  THE  PRESBYTERIAN 
CHURCH  IN  THE  UNITED  STATES,  in  the  Estate 
OF  HENRIETTA  A.  LENOX,  Deceased. 

In  the  Matter  of  the  Application  of  the  BOARD  OF 
HOME  MISSIONS  OF  THE  PRESBYTERIAN  CHURCH 
IN  THE  UNITED  STATES,  in  the  Estate  of  HEN- 
RIETTA A.  LENOX,  Deceased. 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  and 
THE  COMPTROLLER  OF  THE  CITY  OF  NEW  YORK, 
Appellants,  v,  ALEXANDER  MAITLAND  and  Others, 
AS  ExEOirroRS  and  Others,  Respondents. 

The  Board  of  Foreign  Missions  and  Board  of  Home  Missions  of  the  Presbyterian 
Church  are  not  exempt  from  the  collateral  inheritance  tax. 

The  Board  of  Foreign  Missions  of  the  Presbyterian  Church,  created  by  chapter 
187  of  the  Laws  of  1862,  is  liable,  under  chapter  483  of  the  Laws  of  1885,  to 
the  collateral  inheritance  tax  upon  a  legacy  bequeathed  to  it,  as  such  board  is 
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not  exempt  from  taxation  by  the  act  under  which  it  is  created,  nor  does  it  fall 
within  any  of  the  general  classes  of  exemption  from  taxation  specified  in  the 
geDeral  statutes  of  the  State. 
The  Board  of  Home  Missions  of  the  Presbyterian  Church  created  by  chapter  287 
of  the  Laws  of  lb72,  is  also  liable  to  such  collateral  inheritance  tax  for  the 
same  reason. 

Appeal  by  the  People  of  the  State  of  New  York  and  the  Comp- 
troller of  the  City  and  County  of  New  York  from  an  order  of  the 
Surrogate  of  the  county  of  New  York,  made  and  entered  in  the  above- 
entitled  proceeding  on  the  17th  day  of  October,  1887,  in  theoflSce  of 
said  surrogate,  directing  the  executors  under  the  will  of  Henrietta 
A.  Lenox,  deceased,  to  pay  over  to  the  Board  of  Foreign  Missions  of 
the  Presbyterian  Cliiirch  the  sum  of  $2,500. 

Also  an  appeal  by  the  same  parties  from  a  hke  order  of  the  said 
surrogate,  entered  on  the  17th  day  of  October,  1887,  in  the  office  of 
said  surrogate,  directing  the  executors  under  the  will  of  Henrietta 
A.  Lenox,  deceased,  to  pay  over  to  the  Board  of  Home  Missions  of 
the  Presbyterian  Church  the  sum  of  $2,500. 

In  thb  Matter  of  the  Board  op  Foreign  Missions; 
Benj.  F.  Dos  Pohbos^  for  the  People,  appellant. 

Hamilton  Odelly  for  the  executors  and  others,  respondents. 

Daniels,  J. : 

The  testatrix  by  her  will,  which  has  been  duly  admitted  to  probate, 
bequeathed  the  sum  of  $50,000  to  the  Board  of  Foreign  Missions, 
tte  petitioner  in  this  proceeding.  The  sum  of  $47,600  of  the 
legacy  has  been  paid  to  the  board,  but  the  residue  was  withheld 
under  the  authority  of  chapter  483  of  the  Laws  of  1885,  for  the 
payment  of  the  collateral  inheritance  tax.  The  board  considered 
that  to  be  unauthorized  and  petitioned  the  surrogate  to  direct  the 
payment  to  it  of  this  residue.  And  on  the  hearing  of  the  petition 
an  order  was  made  directing  that  payment.  And  it  is  from  that 
order  that  the  appeal  has  been  brought.  And  it  rests  wholly  upon 
the  question  whether  the  legacy  was  liable  to  the  payment  of  this  tax. 

The  first  section  of  the  act  has  exempted  certain  devises  and 
bequests  from  the  payment  of  the  collateral  inheritance  tax,  made 
payable  by  its  provisions.     Among  these  are,  "  the  societies,  corpora- 
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tionfl  and  institutions  now  exempted  by  law  from  taxation."  And 
if  the  petitioner  was  not  exempt  from  taxation,  then  its  legacy  was 
liable  to  pay  this  tax,  and  the  order  of  the  surrogate  directing  the 
payment  of  the  amount  to  the  board  was  made  without  authority. 

Tlie  board  was  incorporated  by  chapter  187  of  the  Laws  of  1862. 
But  this  act  did  not  exempt  it  from  taxation.  And  its  claim  to  such 
exemption  must  depend  upcn  the  general  statutes  of  the  State. 
The  exemptions  which  have  been  thereby  declared  are  contained  ia 
volume  1  of  the  Revised  Statutes  ([6th  ed.],  932-934,  §§  5-1 6).  Those 
relating  to  colleges,  seminaries  of  learning  and  religious  organiza- 
tions are  contained  in  subdivision  3  of  section  5,  as  that  has  been 
amended  by  chapter  397  of  the  Laws  of  J  883.  But  this  subdivision^ 
as  it  has  been  amended,  does  not  include  the  case  of  the  petitioner. 
It  is  expressly  restricted  to  the  creation  of  other  and  different 
exemptions,  nor  is  the  petitioner  exempt  from  taxation  under  sub- 
division 7  of  that  section,  exempting  corporations  not  made  liable 
to  taxation  on  their  capital  by  the  fourth  title  of  the  same  chapter. 
That  subdivision  was  considered  and  construed  in  the  case  of  Cailih 
V.  Trustees^  etc,  (113  N.  Y.,  133).  And  the  construction  then  given 
to  it  limited  it  to  certain  business  and  stock  corporations,  excluding 
all  those  of  the  description  of  the  petitioner.  Under  neither  of  these 
provisions  has  this  board  been  exempted  from  taxation.  And  na 
other  has  been  made  by  which  exemption  from  taxation  has  been 
secured  to  it.  Consequently  it  must  follow  from  the  general  pro- 
vision, declaring  all  lands  and  personal  estate  liable  to  taxation, 
which  has  not  been  thereafter  exempted  (1  R.  S.  [6th  ed.],  931,  §  1), 
that  this  legacy  was  liable  to  the  collateral  tax  mentioned  in  the  first 
section  of  the  act  of  1885. 

The  order  should,  therefore,  be  reversed,  with  ten  dollars  costs 
and  the  disburaements. 

Van  Bbunt,  P.  J.,  and  Brady,  J.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements. 

In  the  Matter  of  the  Board  of  Home  Missions. 

Daniels,  J. : 

The  Board  of  Home  Missions  of  the  Presbvterians  Church  in  the 
United  States  was  created  a  corporation  by  chapter  287  of  the  Laws 
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of  1872.  Bnt  the  act  did  not  exempt  it  from  liability  to  taxation 
under  the  general  laws  of  the  State. 

A  legacy  of  $60,000  was  given  to  this  board  by  the  will  of  the 
testatrix  Henrietta  A.  Lenox.  And  the  executors  paid  the  sum  of 
$47,500  of  the  amount  to  the  board,  reserving  the  residue  for  the 
collateral  inheritance  tax.  The  board  considered  that  to  be  imauthor- 
ized  and  petitioned  the  surrogate  for  an  order  directing  the  payment 
to  it  of  this  reserved  amount.  And  the  surrogate  made  the  order 
from  which  the  appeal  has  been  brought. 

This  board  has  not  been  exempted  from  taxation  by  any  law  of 
the  State.  In  that  respect  it  stands  precisely  as  the  Board  of  Foreign 
Missions  does,  whose  case  has  been  already  examined.  And  for  the 
reasons  then  given,  the  order  made  on  the  application  of  this  board 
should  be  reversed,  with  ten  dollars  costs  and  the  disbursements. 

■ 

Van  Bbunt,  P.  J.,  and  Brady,  J.,  concurred.    , 

Order  reversed,  with  ten  dollars  costs  and  disbursements. 


CELIA   R.    SIMMONS,    Rbspondbot,   v.  EDWAED    C. 
HAZABD  AND  Another,   Appellants. 

Ajpdavitfor  the  examination  of  a  party  before  tHal — when  the  plaintiff  must  make 

it  himself. 

The  affidavit  upon  which  an  application  is  made  for  the  examination  of  parties 
defendant  hefore  trial  should  be  verified  by  the  plaintiff,  as  the  plaintiff  is  the 
only  person  who  can  state,  as  to  his  own  knowledge  or  intention,  in  the  material 
allegations  thereof. 

The  affidavit,  if  verified  by  the  attorney  for  the  plaintiff  without  any  sufficient 
reason  being  given  therefor,  will  not  Justify  the  granting  of  an  order  for  such 
examination. 

It  is  not  a  sufficient  reason  that  the  plaintiff  is  not  within  the  county  in  which  his 
attorney  resides. 

Appeal  by  the  defendants,  Edward  C.  Hazard  and  Lewis  A. 
Osbom,  from  an  order  made  and  entered  at  the  New  York  Special 
Term  on  the  10th  day  of  April,  1890,  denying  the  motion  of  said 
defendants  to  vacate  an  order  for  their  examination  as  adverse  par^ 
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ties,  and  for  the  taking  of  their  depoeitionB  porsuant  to  section  873 
of  the  Code  of  Civil  Procedure. 

The  affidavit,  upon  which  the  application  for  an  order  for  the 
examination  of  the  defendants  was  based,  was  made  bj  one  of  the 
attorneys  for  the  plaintiff  in  the  action,  who  stated  therein  that 
^^  this  affidavit  is  made  by  deponent  for  the  reasons  stated  in  the 
verification  of  the  complaint  herein."  The  ground  stated  in 
the  verification  of  the  complaint  was  as  follows :  ^^  That  the  grounds 
of  deponent's  belief  are  the  policies  of  insurance  referred  to  in  said 
complaint  and  receipts  for  money  paid  thereunder  by  the  insured,  all 
of  which  are  in  deponent's  possession,  the  books  of  the  said  company 
and  letters  and  communications  received  by  him  from  the  plaintiff. 
This  affidavit  is  made  by  deponent  for  the  reason  that  plaintiff  io 
this  action  is  not  within  the  county  where  deponent  resides." 

• 

C.  C.  Leeds  and  Henry  Baoon^  for  the  appellants. 
Morse  dk  Haynes^  for  the  respondent. 

Van  Bbunt,  P.  J. : 

The  order  for  the  examination  of  the  defendants  Hazard  and 
Osbom  should  have  been  vacated,  if  for  no  other  reason,  because  the 
affidavit  upon  which  it  was  granted  was  verified  by  the  attorney 
for  the  plaintiff  without  any  sufficient  reason  being  given  therefor. 
The  reasons  given  for  the  verification  by  the  attorney  are  stated  to 
bo  those  stated  in  the  verification  of  the  complaint,  and  we  find 
nothing  stated  in  the  verification  of  the  complaint  as  to  the  affidavit. 
If  the  attorney  intended  to  state  as  a  reason  the  one  because  of 
which  he  states  that  the  complaint  was  verified  by  him,  it  was 
entirely  insufficient.  These  affidavits  should  be  made  by  the  party, 
he  or  she  being  the  only  one  who  can  asseverate  as  of  his  or  her  own 
knowledge  or  intention ;  material  allegations. 

There  is  nothing  in  the  affidavit  under  consideration  to  show  that 
the  attorney  had  any  peculiar  knowledge  as  to  any  of  the  facts  neces- 
sary to  be  established ;  and  as  to  those  as  to  which  he  swears  he  has 
no  knowledge,  it  may  well  be  that  the  plaintiff  was  fully  informed. 

The  order  appealed  from  should  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  order  for  examination  vacated,  with 
leave  to  the  plaintiff,  upon  payment  of  these  costs  and  ten  dollars 
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ooets  of  the  motion  below,  to  apply  upon  additional  papers  for  a 
new  order. 

Van  Bbxtnt,  P.  J.,  and  Brady,  J.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and  the 
order  for  examination  vacated,  with  leave  to  the  plaintiff,  upon  pay- 
ment of  these  costs  and  ten  dollars  costs  of  the  motion  below,  to 
apply  upon. additional  papers  for  a  new  order. 


ANDREW  ROSEBERRY,  Respondbnt,  v.  KATE  M.  H. 

NIXON,  Appellant. 

When  a  cam  should  he  aubmitUd  to  the  jury,  although  the  evidence  is  uneorUradieted. 

Although  the  general  rule  is  that  where  a  witness  testifies  distinctly  and  posi- 
tively to  a  fact,  and  is  uncontradicted,  his  testimony  should  be  credited,  yet 
where  the  witness,  called  to  prove  the  defendant's  case,  was  the  husband  and 
agent  of  the  defendant,  hairing  an  interest  in  the  success  of  the  defense,  in 
fact  a  party  to  it,  the  court  is  bound,  under  this  condition  of  the  evidence,  to 
submit  the  case  to  the  Jury. 

Appeal  by  the  defendant  from  a  judgment  of  the  Supreme 
Court,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  14th  day  of  January,  1889,  after  a  trial  before  the 
court  and  a  jury  at  the  New  York  circuit,  at  which  a  verdict  was 
rendered  in  favor  of  the  plaintiff  for  the  sum  of  $300. 

jSI  BaHlett^  iot  the  appellant. 

Gome^ma  Finke^  for  the  respondent. 

Van  Bbunt,  P.  J. : 

This  appellant  claims  a  reversal  of  this  judgment  upon  two 
grounds:  First,  because  the  court  refused  to  direct  a  verdict;  and, 
second,  because  of  some  remarks  which  the  court  made  in  submitting 
the  case  to  the  jury. 

The  last  objection  is  clearly  untenable,  because  the  judge  expressly 
told  the  jury  to  disregard  what  he  had  said  to  counsel,  and  that 
which  is  objected  to  formed  no  part  of  his  mstmctions  to  the  jury. 
Hun  —  Vol.  LVin        16 
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The  court  was  right  in  refusing  a  direction.  It  is,  undoubtedly, 
true  that  the  general  rule  is  that  where  a  witness  testifies  distinctly 
and  positively  to  a  fact,  and  is  uncontradicted,  his  testimony  should 
be  credited ;  but  this  rule  is  subject  to  many  quahfications.  One  is, 
that  where  a  witness  may  be  biased  by  his  interest,  the  case  is  one  for 
the  jury.     {EIwoocLy,  Western  Union  Telegraph  Co.^  45  N.  T.,  549.) 

The  same  principle  has  been  held  in  numerous  other  cases.  This 
interest  need  not  necessarily  be  pecuniary ;  it  may  arise  from  tlie 
relationship  of  the  witness  to  one  of  the  parties.  The  only  witness 
to  prove  the  defendant's  case  was  the  husband  and  agent  of  the 
defendant  having  an  interest  in  the  success  of  the  defense,  in  f act, 
a  party  to  it.  The  court  was  bound,  under  this  condition  of  the 
evidence,  to  submit  the  question  to  the  jury. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

Brady  and  Daniels,  J  J.,- concurred. 
Judgment  affirmed,  with  costs. 


ANDREW  LANGDON,  SUMNER  W.  WHITE  and  CHARLES 
R.  HENEAGE,  Composing  the  Firm  of  ANDREW  LANG- 
DON  ife  CO  ,  Appellants,  v.  THE  NEW  YORK,  LAKE  ERIE 
AND   WESTERN   RAILROAD   COMPANY,  Respondent. 

Common  earner — ducriminaiion  in  its  rates  between  different  customers — a  com- 
plaint, based  upon  a  penal  statute  of  another  stcUe,  will  not  be  sustained  in  the 
StcUeofNew  York — common-law  right. 

In  an  action  brought  against  a  common  carrier  by  a  shipper  of  merchandise,  it  was 
alleged  in  the  complaint  that  the  common  carrier  had  allowed  other  shippers 
certain  concessions  and  draw-oacks  upon  the  public  rates  or  prices  fixed  by  it 
for  transportation  of  merchandise  over  its  lines,  which  it  had  failed  and  refused 
to  allow  to  the  plaintiffs,  and  that  by  reason  thereof  the  rates  demanded  and 
received  by  the  defendant  from  the  plaintiffs  exceeded  the  rates  charged  to  other 
parties  for  like  services.  It  further  alleged  that  these  discriminations  were  made 
under,  controlled  by  and  were  in  violation  of  the  act  of  the  State  of  Pennsyl- 
vania, through  which  the  defendant's  line  extended,  declaring  **  that  any  undue 
or  unreasonable  discrimination  by  any  railroad  company  or  other  common  carrier 
*  •  *  Is  hereby  declared  to  be  unlawful,"  and  further  providing  **  nor  shall 
any  such  railroad  company  or  common  carrier  make  any  undue  or  unreasonable 
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discrimination  between  individuals  or  between  individuals  and  transportation 
companies  in  the  f  urnisliing  of  facilities  for  transportation.  Any  violation  of  this 
provision  shall  make  the  offending  company  or  common  carrier  liable  to  the 
party  injui-ed  for  damages  treble  the  amount  of  injury  suffered." 

For  a  second  cause  of  action  the  complaint  alleged  that  the  defendant  furnished 
cars  to  other  companies  suitable  for  receiving  their  merchandise,  whereas  t|^ey 
required  the  plaintiffs,  at  their  own  expense,  to  furnish  lumber  for  and  do  the 
work  of  fitting  up  the  cars  in  a  suitable  conidition  to  carry  their  merchandise, 
and  thereby  discriminated  to  the  extent  of  one  dollar  for  each  car  against  the 
plaintiffs,  and  then  repeated  the  allegations  in  reference  to  the  statute  of  the 
State  of  Pennsylvania. 

For  the  third  cause  of  action  the  complaint  alleged  that  the  defendant  discrimi- 
nated against  the  plaintiffs,  when  its  cars  were  insufficient  to  carry  all  the 
merchandise  offered,  in  the  apportionment  of  its  cars  between  the  plaintiffs  and 
other  shippers,  to  the  plaintiffs'  damage,  and  again  repeated  the  reference  to 
the  statute  of  the  State  of  Pennsylvania. 

In  each  count  the  complaint  claimed  to  recover,  for  damages,  treble  the  amount 
of  the  injuries  suffered  by  the  plaintiffs  in  the  premises. 

Upon  the  hearing  of  a  demurrer  interposed  to  this  complaint  on  the  ground 
that  the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  of  the  absence  of  jurisdiction  of  the  courts  of  the  State  of  New  York  over 
the  subject-matter  of  the  action : 

EM^  that  the  object  of  the  action  being  to  bring  the  case  within  the  statute  of 
the  State  of  Pennsylvania,  and  the  remedy  afforded  by  that  statute  being  penal 
in  its  nature,  that  the  action  thereunder  was  not  maintainable  in  the  courts  of 
the  State  of  New  York,  as  such  courts  would  not  enforce  the  penal  laws  of 
another  State. 

That  a  statute  enacted  for  the  purpose  of  providing  a  punishment,  as  distinguished 
from  one  affording  an  indemnity,  is  penal  in  its  nature. 

Senible,  that  while  an  action  would  lie  at  common  law  against  a  common  carrier 
for  withholding  from  a  shipper  of  merchandise  the  equality  of  right  which 
such  shipper  is  entitled  to  enjoy  with  other  patrons  of  the  common  carrier,  yet 
a  complaint  which  restricts  the  character  of  the  action  to  a  recovery  under  a 
particular  statute  of  another  State,  which  provides  a  penalty  for  such  action  on 
the  part  of  the  common  carrier,  will  not  justify  a  recovery  of  the  damages  to 
which  the  common  carrier  would  be  liable  at  common  law  for  such  discrimina- 
tion between  shippers  upon  its  line. 

Appeal  by  the  plaintiffs  from  an  interlocutory  judgment  of  the 
Supreme  Court  sustaining  the  defendant's  demurrer,  interposed  to 
the  complaint  in  the  above-entitled  action,  and  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  11th  day  of 
February,  1890. 
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The  action  was  brought  to  recover  damages  for  the  alleged  difl- 
criminatioDS  exercised  by  the  defendant  in  the  transportation  of 
coal  over  its  line,  as  between  the  plaintiffs  and  certain  other  shippers 
of  coal  upon  the  defendant's  railroad.  To  the  complaint  in  this 
action  the  defendant  interposed  a  demurrer  on  the  ground,  first,  that 
the  court  had  no  jurisdiction  of  the  subject-matter  of  the  action ; 
and,  second,  that  the  complaint  did  not  state  facts  sufScient  to 
constitute  a  cause  of  action. 

Benjamin  8,  HarTnon^  for  the  appellants. 

Benjamin  II.  Bristaw  and  Charles  Steele^  for  the  respondent. 

Daniels,  J. : 

It  appears  from  the  complaint  that  the  plaintiffs,  as  copartners, 
were  miners,  shippers  and  dealers  in  coal  from  the  1st  of  May,  18S5, 
until  September,  18SD,  when  this  action  was  commenced.  The 
mines  from  which  their  coal  was  obtained  were  located  in  the  region 
of  the  Carbondale,  Lackawanna  and  Wyoming  anthracite  coal  fields, 
in  the  State  of  Pennsylvania.  During  the  same  time  it  is  also 
alleged  the  defendant  was  and  continues  to  be  a  corporation  created 
under  the  laws  of  the  State  of  New  York,  and  engaged  as  a  com- 
mon carrier  in  the  transportation  of  passengers  and  freight  over  its 
different  lines,  and  those  controlled  by  it,  including  a  main  line  from 
Jersey  City,  in  the  State  of  New  Jersey,  to  Buffalo  and  Dunkirk, 
in  the  State  of  New  York,  and  a  branch  line  from  Carbondale,  in 
the  State  of  Pennsylvania,  to  a  junction  with  the  main  line  at  Sus- 
quehanna in  that  State.  It  is  also  alleged  that  the  plaintiffs'  busi- 
ness in  part  consisted  in  shipping  their  coal  for  sale  to  the  markets 
north-east  and  west,  reached  by  the  defendant's  lines,  and  that  the 
defendant's  lines  of  railway  and  its  connections  supplied  the  only 
means  of  shipment  for  the  plaintiffs'  coal  to  these  markets.  It  is 
then  stated  that  the  Delaware  and  Hudson  Canal  Company  and  the 
Hillside  Coal  and  Iron  Company,  two  other  corporations,  were 
mining  coal  in  the  same  region  during  the  same  time  and  shipping 
it  to  the  same  general  markets  and  by  the  same  route  as  that 
employed  and  those  reached  by  the  plaintiffs.  And  that  the  Dela- 
ware and  Hudson  Canal  Company  mined  and  carried  coal  from  its 
own  collieries  in  the  same  region,  and  shipped  tlie  same  over  the 
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lines  of  road  under  its  ownership  and  control,  and  as  a  common 
carrier.  And  that  the  other  company  was  a  nominal  organization, 
devised  and  maintained  by  the  defendant  to  provide  the  means, 
without  detection,  of  exercising  unjust  and  unlawful  discriminations 
against  the  plaintiffs  and  other  individual  coal  operators. 

The  plaintiffs  then  aver  that  during  this  period  of  time  they 
mined,  or  bought  at  the  mines  in  the  region  which  has  been  men- 
tioned, 778,753  tons,  more  or  less,  of  anthracite  coal  and  shipped  it 
over  the  lines  of  the  defendant  from  Carbondale  to  the  markets 
north,  east  and  west  reached  by  the  defendant's  lines  and  connections 
previously  mentioned.  That  during  these  times  tlie  defendant, 
directly  or  indirectly,  allowed  to  these  other  companies  certain  con- 
cessions and  draw-backs  upon  the  public  rates  or  prices  fixed  by  it 
for  the  transportation  of  anthracite  coal  over  its  lines,  which  it  failed 
and  refused  to  allow  to  the  plaintiffs,  and  by  reason  thereof  the 
rates  and  sums  demanded  and  received  by  the  defendant  from  the 
plaintiffs  for  the  transportation  of  their  coal  exceeded  the  rates  or 
sums  charged,  demanded  and  received  by  it  from  these  other  com- 
panies for  the  like  service  from  the  same  place,  upon  like  conditions, 
and  under  similar  circumstances,  to  the  amount  of  sixty  cents  a  ton 
upon  all  the  anthracite  coal  shipped  over  the  defendant's  lines  during 
the  time  which  has  been  mentioned,  whereby  they  have  been  injured 
and  damaged  in  the  sum  of  $506,189.45.  It  is  then  added  that  these 
discriminations  were  made  under,  controUed  by,  and  in  violation  of 
an  act  of  the  State  of  Pennsylvania,  approved  on  the  4th  of  June, 
1883,  providing  as  follows : 

^^  Section  1.  That  any  undue  or  unreasonable  discrimination  by 
any  railroad  company  or  other  common  carrier,  or  any  officer,  super- 
intendent, manager  or  agent  thereof,  in  charges  for  or  in  facilities  for 
transportation  of  freight  within  this  State,  or  coming  from  or  going 
to  any  other  State,  is  hereby  declared  to  be  unlawful. 

"Section  2.  No  railroad  company  or  other  common  carrier 
engaged  in  the  transportation  of  property,  shall  charge,  demand  or 
receive  from  any  person,  company  or  corporation,  for  the  transporta- 
tion of  property  or  for  any  other  service,  a  greater  sum  than  it  shall 
charge  or  receive  from  any  other  person,  company  or  corporation 
for  a  like  service,  from  the  same  place,  upon  like  conditions  and 
under  similar  circumstances,  and  all  concessions  in  rates  and  draw- 
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backs  shall  be  allowed  to  all  persons,  companies  or  corporations  alike, 
for  such  transportations  and  service,  upon  like  conditions,  and  under 
similar  circumstances  and  during  the  same  period  of  time.  Nor 
shall  any  such  railroad  company  or  common  carrier  make  any  undue 
or  unreasonable  discrimination  between  individuals  or  between 
individuals  and  transportation  companies,  in  the  furnishing  of 
facilities  for  transportation.  Any  violation  of  this  provision  shall 
make  the  offending  company  or  common  carrier  liable  to  the  party 
injured  for  damages  treble  the  amount  of  injury  suflfered." 

And  concluding  that  by  reason  of  the  premises  the  defendant  had 
become  liable  to  the  plaintiffs  for  damages  treble  the  amount  of 
the  injuries  suffered  by  them,  being  the  sum  of  $1,518,588.35. 

The  second  cause  of  action  is  alleged  to  have  arisen  under  the 
same  attendant  facts  by  furnishing  box  and  stock  cars,  for  the  ship- 
ment of  the  plaintiff's  coal,  which  they  were  obliged,  at  their  own 
expense,  to  furnish  lumber  for,  and  do  work  in  fitting  and  cleaning 
and  putting  them  in  a  suitable  condition  to  carry  their  coal,  while 
the  defendant  furnished  the  cars  to  these  other  companies  and 
shippers  without  expense  to  them  in  the  condition  suitable  for 
receiving  their  coal,  and  thereby  discriminated  to  the  extent  of 
one  dollar  for  each  car,  amounting  to  $26,381  against  the  plaintiffs. 
The  allegations  before  made  concerning  the  statute  of  Pennsylvania 
are  then  repeated,  followed  by  the  averment  that  the  defendant, 
by  this  discrimination,  had  become  liable  to  the  plaintiffs  for 
damages  treble  the  amount  of  the  injuries  suffered,  and  being 
the  sum  of  $79,143. 

A  third  cause  of  action  is  presented  by  a  reiteration  of  the  same 
introductory  facts,  caused  by  a  violation  of  the  defendant's  duty  in 
the  apportionment  of  its  cars  between  the  plaintiffs  and  these  other 
shippers,  when  its  cars  were  deficient  in  number  to  take  all  the  coal 
offered  for  transportation,  by  themselves  and  these  two  other  shippei-s, 
and  by  giving  preference  to  the  latter.  By  this  discrimination  it  is 
alleged  that  the  plaintiffs  were  obliged  to  close  their  mines,  or  nin 
them  on  reduced  time,  thereby  increasing  the  cost  of  the  production  of 
their  coal  to  the  extent  of  twenty  cents  a  ton  upon  all  the  anthracite 
coal  mined  at  the  collieries  and  shipped  over  the  defendant's  lines, 
and  causing  injury  and  damage  to  the  plaintiffs  amounting  to 
$155,750.60.     The  same  references  are  then  made  to  the  statute 
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and  the  same  liability  for  treble  damageB  repeated  which  are  stated 
at  the  sum  for  this  cause  of  $467,251.80. 

Like  causes  of  action  are  in  the  same  form  set  forth  and  alleged 
to  have  accrued  to  the  plaintiff  Andrew  Langdon,  between  the 
let  of  August,  1883,  and  the  Ist  of  May,  1885,  for  which  treble 
damages  are  stated  to  liave  accrued  in  his  favor,  and  to  have  been 
assigned  by  him  to  the  plaintiffs.  And  for  all  the  damages  at  this 
rate  accruing  the  judgment  has  been  demanded. 

The  defendant  demurred  to  this  complaint,  assigning  as  causes  of 
demurrer,  the  failure  to  state  facts  presenting  a  cause  of  action,  and 
the  absence  of  jurisdiction  of  this  court  over  the  action. 

The  object  of  the  complaint  throughout  has  been  to  place  the 
case  made  within  the  statute  of  the  State  of  Pennsylvania.  That 
intention  is  disclosed  by  closely  following  the  verbiage  of  the  act, 
in  stating  the  obligations  created  and  the  wrongs  suffered  from  the 
acts  of  the  defendant  by  the  plaintiffs  and  their  assignor.  Import- 
ant facts,  it  is  true,  are  alleged,  which  would  form  material  grounds 
for  an  action  at  common  law  for  withholding  from  the  plaintiffs 
and  the  assignor  that  equality  of  right  which  they  were  entitled  to 
enjoy  with  these  other  patrons  of  the  defendant.  But  these  facts 
have  not  been  set  forth  to  present  any  cause  of  action  for  damages 
suffered  by  the  violation  of  that  common-law  equality,  but  as 
essential,  and  only  so  far  as  they  are  essential,  to  place  the  case 
within  the  restraints  and  remedies  of  this  statute.  The  concessions 
and  rebates  which  were  given  to  the  other  shippers  and  denied  to 
the  plaintiffs  and  the  assignor,  the  obligation  to  clean  the  cars  and 
the  work  of  putting  them  in  a  suitable  condition  for  the  carriage 
of  coal  before  they  could  be  used,  and  the  omission  and  failure  to 
allot  to  them  their  fair  proportion  of  cars,  when  the  supply  was 
deficient,  are  all  brought  forward  in  such  language  as  to  directly 
apply  the  statute  and  to  entitle  the  plaintiffs  to  its  own  express 
measure  of  relief.  Not  only  that,  but  the  express  averment  has 
been  made  as  to  each  cause  of  complaint,  that  it  arose  from  an 
undue  and  unreasonable  discrimination,  made  imder  and  controlled 
by,  and  in  violation  of  this  statute  of  the  State  of  Pennsylvania ;  no 
plainer  or  more  distinct  effort  could  be  made  than  has  been  in  this 
instance  to  place  the  right  of  recovery  wholly  within  and  upon  the 
statute.     And  that  has  led  to  the  omission  of  other  and  different 
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backs  shall  be  allowed  to  all  persons,  companies  or  corporations  alike, 
for  such  transportations  and  service,  upon  like  conditions,  and  under 
similar  circumstances  and  during  the  same  period  of  time.  N'or 
shall  any  such  railroad  company  or  common  carrier  make  any  undue 
or  unreasonable  discrimination  between  individuals  or  between 
individuals  and  transportation  companies,  in  the  furnishing  of 
facilities  for  transportation.  Any  violation  of  tliis  provision  shall 
make  the  offending  company  or  common  carrier  liable  to  the  party 
injured  for  damages  treble  the  amount  of  injury  suffered." 

And  concluding  that  by  reason  of  the  premises  the  defendant  had 
become  liable  to  the  plaintiffs  for  damages  treble  the  amount  of 
tlie  injuries  suffered  by  them,  being  the  sum  of  $1,518,588.35. 

The  second  cause  of  action  is  alleged  to  have  arisen  under  the 
same  attendant  facts  by  furnishing  box  and  stock  cars,  for  the  ship- 
ment of  the  plaintiff's  coal,  which  they  were  obliged,  at  their  own 
expense,  to  furnish  lumber  for,  and  do  work  in  fitting  and  cleaning 
and  putting  them  in  a  suitable  condition  to  carry  their  coal,  while 
the  defendant  furnished  the  cars  to  these  other  companies  and 
shippers  without  expense  to  them  in  the  condition  suitable  for 
receiving  their  coal,  and  thereby  discriminated  to  the  extent  of 
one  dollar  for  each  car,  amounting  to  $26,381  against  the  plaintiffs. 
The  allegations  before  made  concerning  the  statute  of  Pennsylvania 
are  then  repeated,  followed  by  the  averment  that  the  defendant, 
by  this  discrimination,  had  become  liable  to  the  plaintiffs  for 
damages  treble  the  amount  of  the  injuries  suffered,  and  being 
the  sum  of  $79,143. 

A  third  cause  of  action  is  presented  by  a  reiteration  of  the  same 
introductory  facts,  caused  by  a  violation  of  the  defendant's  duty  in 
the  apportionment  of  its  cars  between  the  plaintiffs  and  these  other 
shippers,  when  its  cars  were  deficient  in  number  to  take  all  the  coal 
offered  for  transportation,  by  themselves  and  these  two  other  shippei^s, 
and- by  giving  preference  to  the  latter.  By  this  discrimination  it  is 
alleged  that  the  plaintiffs  were  obliged  to  close  their  mines,  or  ran 
them  on  reduced  time,  thereby  increasing  the  cost  of  the  production  of 
their  coal  to  the  extent  of  twenty  cents  a  ton  upon  all  the  anthracite 
coal  mined  at  the  collieries  and  shipped  over  the  defendant's  lities, 
and  causing  injury  and  damage  to  the  plaintiffs  amounting  to 
$155,750.60.     The  same  references  are  then  made  to  the  statute 
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and  the  same  liability  for  treble  damages  repeated  which  are  stated 
at  the  sum  for  this  cause  of  $467,251.80. 

like  causes  of  action  are  in  the  same  form  set  forth  and  alleged 
to  have  accrued  to  the  plaintiif  Andrew  Langdon,  between  the 
Ist  of  August,  1883,  and  the  Ist  of  May,  1885,  for  which  treble 
damages  are  stated  to  have  accrued  in  his  favor,  and  to  have  been 
assigned  by  him  to  the  plaintifis.  And  for  all  the  damages  at  this 
rate  accruing  the  judgment  has  been  demanded. 

The  defendant  demurred  to  this  complaint,  assigning  as  causes  of 
demurrer,  the  failure  to  state  facts  presenting  a  cause  of  action,  and 
the  absence  of  jurisdiction  of  this  court  over  the  action. 

The  object  of  the  complaint  throughout  has  been  to  place  the 
case  made  within  the  statute  of  the  State  of  Pennsylvania.  That 
intention  is  disclosed  by  closely  following  the  verbiage  of  the  act, 
in  stating  the  obligations  created  and  the  wrongs  suffered  from  the 
acts  of  the  defendant  by  the  plaintiffs  and  their  assignor.  Import- 
ant facts,  it  is  true,  are  alleged,  which  would  form  material  grounds 
for  an  action  at  common  law  for  withholding  from  the  plaintiffs 
and  the  assignor  that  equality  of  right  which  they  were  entitled  to 
enjoy  with  these  other  patrons  of  the  defendant.  But  tliese  facts 
have  not  been  set  forth  to  present  any  cause  of  action  for  damages 
suffered  by  the  violation  of  that  common-law  equality,  but  as 
essential,  and  only  so  far  as  they  are  essential,  to  place  the  case 
within  the  restraints  and  remedies  of  this  statute.  The  concessions 
and  rebates  which  were  given  to  the  other  shippers  and  denied  to 
the  plaintiffs  and  the  assignor,  the  obligation  to  clean  the  cars  and 
the  work  of  putting  them  in  a  suitable  condition  for  the  carriage 
of  coal  before  they  could  be  used,  and  the  omission  and  failure  to 
allot  to  them  their  fair  proportion  of  cars,  when  the  supply  was 
deficient,  are  all  brought  forward  in  such  language  as  to  directly 
apply  the  statute  and  to  entitle  the  plaintiffs  to  its  own  express 
measure  of  reUef .  Not  only  that,  but  the  express  averment  has 
been  made  as  to  each  cause  of  complaint,  that  it  arose  from  an 
undue  and  unreasonable  discrimination,  made  under  and  controlled 
by,  and  in  violation  of  this  statute  of  the  State  of  Pennsylvania ;  no 
plainer  or  more  distinct  effort  could  be  made  than  has  been  in  this 
instance  to  place  the  right  of  recovery  wholly  within  and  upon  the 
statute.     And  that  has  led  to  the  omission  of  other  and  different 
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avenneiits  of  iacts  required  for  the  creation  of  a  right  of  action  at 
common  law. 

That  causes  of  action  within  the  statute  have  been  allee^  is 
reasonably  free  from  all  ground  of  controversy.  But  that  alone^ 
while  it  would  maintain  tlie  action  in  the  State  of  Pennsylvania, 
will  not  entitle  tlie  plaintiffs  to  succeed  in  the  courts  of  this  State, 
if  the  redress  prescribed  by  the  statute  must  be  held  to  be  penal  in 
its  nature,  for  the  principle  seems  to  be  quite  well  settled  that  the 
courts  of  one  State  will  not  enforce  the  penal  laws  of  another  State. 
Upon  the  existence  of  this  principle  there  is  no  disagreement  in  the 
authorities.  But  nmnerous  disagreements  have  arisen  in  the  defini- 
tion of  what  are  to  be  regarded  or  held  to  be  penalties. 

In  this  State  the  liability  created  by  statute  for  the  payment  of  a 
debt  not  owing  by  the  defendant,  but  for  the  omission  of  an  act  or 
report  required  from  him  as  a  corporate  officer,  has  uniformly  been 
held  to  be  a  penalty.  {MerchjomUf  Bk,  v.  BUsSy  35  N.  T.,  412; 
Rector^  etc.,  v.  VanderhiU,  98  id.,  1 70 ;  Gadsden  v.  Woodwa/rdj  103  id., 
242 ;  Whitaker  v.  Masterton,  106  id.,  277 ;  Roediger  v.  Simmon^ 
14  Abb.  [N.  S.],  256.)  And  this  construction  of  the  law  has  also  been 
maintained  in  other  States.  {Lebanon  Bank  v.  Karmany,  98  Penn^ 
65,  75 ;  HaJsey  v.  McLea/n,  12  Allen,  438 ;  Breitung  v.  LindausTy 
37  Mich.,  217 ;  Steam  Engine  Co.  v.  Eufybard,  101  U.  S.,  188.)  Ab 
to  this  being  the  effect  of  the  law,  the  decided  cases  are  quite  uniform. 
But  they  are  not  so  much  so  upon  the  question  of  the  enforcement  of 
the  liability  in  the  courts  of  another  State  than  that  by  whose  laws  it 
has  been  created.  The  propriety  of  the  rule,  so  far  as  it  has  been 
adopted,  has  been  partially,  at  Jeast,  conceded,  owing  to  the  circum- 
stance that  no  preceding  liability  existed  in  these  cases  against  the 
defendant  for  the  debt  or  demand  itself.  But  that  which  the  statute 
declared  was  wholly  by  way  of  punishment  for  the  violatjon  or 
neglect  of  a  statutory  duty.  But  while  this  has  been  a  fundamental 
fact  in  that  class  of  cases  the  same  principle  has  also  been  apphed 
to  the  redress  of  an  injury  to  the  rights  of  the  party  entitled  to 
recover  enhanced  damages  or  amounts  on  account  of  a  wrong 
suffered  by  himself.  In  Blaine  v.  Curtis  (59  Vt.,  1 20),  the  principle 
was  applied  to  an  action  for  the  recovery  of  tliree  times  the  excess 
of  usurious  interest  reserved  and  taken  in  the  State  of  !New  Hamp- 
shire, in  violation  of  a  statute  of  that  State,  and  which  was  lield 
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incapable  of  being  maintained  in  the  State  of  Yermont.  In  NeW' 
comh  V.  BvUerfidd  (8  Johns.,  343),  it  was  held  to  include  treble 
damages  for  a  trespass  on  public  lands ;  and  in  Strong  v.  Stehhins 
(5  Cow.,  210 ;  Warren  v.  DoolitOe^  id.,  678),  to  be  applicable  to  a 
person  assisting  in  the  removal  of  a  tenant's  property  from  demised 
premises,  depriving  the  landlord  of  his  distress  for  non-payment  of 
rent.    And  CoJm  v.  Neevea  (40  Wis.,  393)  conforms  to  this  rule. 

Copious  references  have  been  made  in  the  brief  of  the  plaintifEs' 
counsel  to  other  cases  bearing  on  this  part  of  the  present  controversy. 
And  they  are  far  from  being  uniform  in  the  application  of  the  prin- 
ciple, as  will  be  seen  from  United  States  v.  Chouteau  (102  U.  S.,  603) ; 
Reed  v.  Northfdd  (13  Pick.,  94) ;  Le  Forest  v.  Tohnam,  (117  Mass., 
109) ;  Qmmby  v.  Carter  (20  Me.,  218) ;  Stockwell  v.  United  States 
(13  Wall.,  631). 

In  this  diversity  of  judgment  the  only  safe  and  sure  criterion  is 
that  of  the  scope  and  language  of  the  statute  itself.    If  it  has  been 
so  enacted  as  to  provide  a  punishment,  as  distinguished  from  an 
indemnity,  then  it  should  certainly  be  held  to  impose  a  penalty. 
This  statute  has  been  so  framed  as  to  regulate  the  entire  subject 
included  in  the  action.    It  has  declared  the  acts  complained  of  to 
be  unlawful,  and  the  consequences  which  will  follow  their  perform- 
ance.   It  has  not  provided  for  any  recovery  of  mere  damages  for  its 
violation,  but  a  gross  sum  has  been  prescribed  as  the  amount  of  the 
recovery.    It  is  indivisible,  except  in  ascertaining  the  amount,  which 
is  to  be  treble  the  sum  of  the  actual  injury  or  damage.     The  utmost 
extent  to  which  the  courts  have  gone  in  distinguishing  between  an 
indemnity  and  a  punishment  fails  to  include  this  act.     For  its  object 
18  to  prescribe  punishment  for  the  violation  of  its  provisions.    And 
it  is  no  less  a  punishment  by  reason  of  the  fact  that  the  amounts 
which  are  payable  are  to  be  recovered  by  the  injured  party.    By 
the  complaint  a  case  has  been  stated  requiring  this  punishment  to 
be  imposed,  and  nothing  less  than  that  has  been  demanded  by  the 
plaintiffs.    It  is  the  penalty,  and  that  alone,  which  is  designed  to  be 
enforced.    That  is  the  entire  theory  of  the  action,  and  it  has  in  each 
subdivision  of  the  complaint  been  prominently  set  forth  as  well  as 
in  the  final  demand  made.    And  in  this  manner  the  action  has  been 
unmistakenly  defined  as  one  for  the  recovery  of  the  penalties  created 
HxjN  — Vou  LVm        17 
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bj  the  statute.  To  hold  it  to  be  otherwise  wonld  be  a  direct 
departure  from  the  action  as  it  has  been  framed  and  presented. 
And  the  cases  of  Conaughty  v.  NicholU  (42  N.  Y.,  83)  and  WiUiamM 
V.  Freeman  (12  Civ.  Pro.,  334)  do  not  sanction  such  a  departure. 
But  those  of  Kelly  v.  Downmg  (42  N.  Y.,  71),  requiring  special 
stress  to  be  placed  on  the  demand  for  judgment  when  a  demurrer 
to  the  complaint  has  been  served,  and  Arnold  v.  AngeU  (62  N.  Y., 
508),  HoUister  v.  EnglehaH  (11  Hun,  446)  and  Orover  v.  MorrU 
(73  N.  Y.,  473,  479)  maintain  the  principle  that  the  theory  of  the 
action,  as  the  pleadings  disclose  it,  should  ordinarily  be  foUowed. 
The  plaintiffs  themselves  have  given  their  action  the  restricted 
nature  which  it  has  as  a  suit  for  penalties.  As  such  this  court  can- 
not entertain  it,  for  the  reason  that  it  is  to  carry  into  effect  the  penal 
law  of  another  State.  (  Wisconsin  v.  Pelican  Ins,  Co.y  127  TJ.  S., 
265  ;  Western  T.  and  Co.  v.  KUderhouse^  87  N.  Y.,  435.)  Indeed, 
this  proposition  has  been  practically  conceded  by  the  plaintifib. 
That  they  have  been  seriously  injured  by  tlie  discriminations  of  the 
defendant,  and  are  entitled  to  redress,  is  free  from  doubt  as  the  facts 
now  appear.  But  that  redress  must  be  sought  through  the  courts 
of  the  State  whose  laws  in  this  manner  have  been  violated. 

The  judgment  should  be  affirmed,  with  costs;  but^  as  the  com- 
plaint may  yet  be  amended  so  as  to  present  causes  of  action  at  com- 
mon law,  the  plaintiffs  should  be  allowed  to  amend  in  twenty  days 
oil  payment  of  the  costs  of  the  demurrer. 

Van  Bbunt,  P.  J.,  and  Brady,  J.,  concurred. 

Judgment  affirmed,  with  costs ;  plaintiffs  to  be  allowed  to  amend 
in  twenty  days  on  payment  of  costs. 
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CAROLTNE  LIVINGSTON,  Appellant,  v.  THE  NEW  YORK 
ELEVATED  RAILROAD  COMPANY  akd  THE  MAN- 
HATTAN RAILWAY  COMPANY,  RBSPONDEim. 

Service  of  a  notice  on  an  attorney  through  a  dot  in  hM  office  door. 

The  service  of  a  notice  of  appeal  was  attempted  to  be  made  upon  the  adverse 
attorney  by  sliding  the  same  through  a  slot  in  the  center  of  his  office  door,  which 
was  surmounted  with  a  brass  plate  with  the  word  "Letters"  upon  it.  The 
notice  was  not  inclosed  in  a  sealed  wrapper  directed  to  the  attorney. 

Wdf  that  the  service  was  ineffectual. 

IhrnaX  V.  Buech  (18  Civ.  Pro.  R.,  866)  disapproved. 

In  order  that  a  service  may  be  made,  under  the  provision  authorizing  the  leaving 
of  the  paper  in  a  conspicuous  place  in  the  office,  it  is  necessary  that  access  to 
the  office  should  have  been  first  attained,  and  where  the  office  is  closed  the 
service  must  be  made  by  depositing  the  paper  in  a  sealed  wrapi>er,  directed  to 
the  attorney,  in  his  office  letter-box,  or  at  his  place  of  residence,  by  leaving  it 
with  a  person  of  suitable  age  and  discretion,  or  by  a  service  upon  the  attorney 
himself  personally. 

Appeal  by  the  plaintiff  from  an  order,  entered  in  the  office  of  the 
clerk  of  the  county  of  New  York  on  the  2d  day  of  July,  1890, 
permitting  the  defendants  in  the  above-entitled  action  to  file  with 
the  clerk  of  the  Supreme  Court,  nunc  pro  hmOy  as  of  the  7th  day 
of  June,  1890,  a  notice  of  appeal  from  a  judgment  entered  in  said 
action  on  the  8th  day  of  May,  1890. 

S.  B.  Limngstonj  for  the  appellant. 

Davies  <&  RwpMo^  for  the  respondents. 

Dakiels,  J. : 

The  power  to  make  the  order  from  which  the  appeal  has  been 
taken  depends  upon  the  fact  whether  a  legal  service  of  the 
notice  of  appeal  was  made  upon  the  attorney  for  the  plaintiff  on 
the  7th  of  June,  1890.  For  if  no  such  service  took  place  on  that 
day,  then  the  court  had  no  power  to  permit  this  service  of  the  notice 
to  be  made  upon  the  county  clerk. 

To  prove  that  the  notice  was  legally  served  upon  the  plaintiff's 
attorney,  it  Mras  shown  that  a  person  employed  in  the  office  of  the 
defendant's  attorneys  repaired  with  the  notice  of  appeal  to  the  office 
of  the  plaintiff's  attorney  on  the  afternoon  of  the  7th  of  Jime,  1890, 
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intending  there  to  make  service  of  ttie  notice.  When  he  reached 
the  office  the  door  was  locked  and  he  was  unable  to  enter  it  to  make 
service  of  the  notice.  But  a  slot  was  in  the  center  of  the  door, 
surmounted  with  a  brass  plate  with  the  word  "  Letters  "  upon  it,  and 
the  notice  was  slid  through  this  slot  into  the  office,  and  that  is  the 
only  service  which  was  made,  or  attempted  to  be  made,  upon  the 
attorney  for  the  plaintiff  of  the  notice  of  appeal ;  and  whether  this 
was  a  legal  service  of  the  notice  depends  upon  the  construction  to 
be  placed  upon  subdivision  3  of  section  797  of  the  Code  of  Civil 
Procedure.  That  subdivision  is  the  same,  so  far  as  it  affects  this 
service,  as  the  rule  previously  existing,  declaratory  of  the  manner 
in  which  legal  papers  should  be  served,  and  under  that  rule  it  was 
held  that  this  service  could  only  be  made  by  leaving  the  paper 
served  in  a  conspicuous  place  in  the  attomey^s  office  when  the  office 
door  was  unlocked  {Anon.^  18  Wend.,  578),  and  this  decision  has  been 
followed  in  other  cases  where  access  has  been  obtained  to  the  office 
without  the  consent  of  the  attorney  after  the  door  had  been  closed  and 
locked.  {CampheUv.  Spencer^  1  How.  Pr.,  199;  Livvngston  v. 
Mclntyre^  Id.,  253 ;  Vail  v.  Lane^  4  Hun,  653.)  These  authorities 
all  indicate  the  proper  construction  of  the  language  of  the  subdivision 
to  be,  that  the  office  must  be  left  by  the  attorney  in  such  a  condition 
that  a  person  may  enter  it  and  leave  the  paper  to  be  served  in  a  con- 
spicuous place  in  the  office,  regularly  to  make  that  service.  And 
the  language  of  the  subdivision  indicates  that  to  have  been  the  inten- 
tion of  the  legislature  in  making  the  enactment,  for  it  has  merely 
provided  that  service  of  a  paper  may  be  made  when  it  shall  be  left 
in  the  office  of  the  attorney,  between  six  o'clock  in  the  morning  and 
nine  o'clock  in  the  evening,  by  leaving  it  in  a  conspicuous  place  in 
the  office.  It  has  also  provided  for  depositing  the  paper  in  a  sealed 
wrapper,  directed  to  the  attorney  in  his  office  letter-box,  where  one 
may  have  been  provided.  But  no  service  under  this  part  of  the 
subdivision  was  intended  or  attempted.  What  it  was  intended  to 
do  was  to  leave  the  notice  of  appeal  in  a  conspicuous  place  in  the 
office  of  the  plaintiff's  attorney.  But,  inasmuch  as  the  office  was 
locked  at  the  time,  it  was  not  so  made,  for  no  entry  could  be  made 
into  the  office  to  make  that  service.  That  it  was  intended  by  the 
subdivision  that  it  could  only  be  made  in  this  manner  by  entering 
the  office  is  still  more  evident  from  the  concluding  portion  of  the 
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Babdi vision,  for  that  has  provided,  further,  that  if  the  office  is  not 
open  so  as  to  admit  of  leaving  the  paper  therein,  then  the  service 
is  to  be  made,  where  that  shall  not  be  done  by  means  of  the 
letter-box,  by  leaving  the  paper  to  be  served  at  the  residence 
of  the  attorney  with  a  person  of  suitable  age  and  discretion.  This 
latter  clause  still  more  clearly  restricts  the  service  where  it  may  be 
made  by  leaving  the  paper  in  a  conspicuous  place  in  the  office,  to  a 
case  where  the  office  itself  shall  'be  found  open.  If  it  is  not  open 
so  as  to  admit  of  such  service,  and  no  service  is  made  by  depositing 
the  paper  as  directed  by  the  section,  in  a  sealed  wrapper,  directed  to 
the  attorney  in  his  office  letter-box,  then  it  must  be  made  either 
upon  himself  personally  or  at  his  place  of  residence  with  a  person 
of  suitable  age  and  discretion. 

The  service  of  a  notice  of  appeal  not  only  forms  no  exception  to 
this  requirement,  but  it  has  been  provided  by  section  1300  of  the 
Code  of  Civil  Procedure  that  it  may  be  served  in  this  manner ;  and 
such  a  service  of  it  has  not  been  made. 

It  is  true  that  it  was  held  in  Duval  v.  Buach  (13  Civ.  Pro.,  366), 
by  the  Special  Term  of  the  City  Court,  that  such  a  service  as  was 
made  in  this  instance,  would  be  regular.  But  this  decision  is  opposed 
to  the  clear  import  of  the  language  used  in  the  subdivision,  and  also 
to  the  current  of  authorities,  by  which  it  had  been  previously 
construed. 

The  attorney  for  the  plaintiff  did  not  accept  this  service,  but 
returned  the  notice  of  appeal  to  the  attorneys  for  the  defendant, 
who  in  return  sent  the  same  to  him  again  as  having  been  regularly 
served  on  the  7th  of  June,  1890.  He  at  no  time  acquiesced  in,  but 
resisted,  the  service,  as  irregular  and  unauthorized.  And  such 
appears  to  have  been  the  character  of  this  service. 

There  was,  accordingly,  no  authority  which  pennitted  the  notice 
of  appeal  to  be  afterwards  served  upon  the  clerk  for  the  completion  of 
the  appeal,  and  the  order  should  be  reversed,  with  ten  dollars  costs 
and  the  disbursements. 

Van  Bbunt,  P.  J.,  and  Brady,  J.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements. 
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MICHAEL    SNOW,    Respondent,    v.    THE    RUSSEL    COE 

FERTILIZER  COMPANY. 

ROBERT  C.  DAVIDGE,  Appellant. 

AgreomsiU  by  the  prendent  of  a  corporation  to  postpone  the  enforcement  of  hit  daim 
againet  it — not  ertforceable  by  a  receiver — coneidercUion. 

An  agreement  made  by  a  creditor,  the  president  and  largest  stockholder  of  a 

'  corporation,  with  a  firm  to  which  such  corporation  was  also  indebted,  "in 
consideration  of  said  firm's  not  pressing  their  claim  to  compulsory  collection/' 
that  such  president  and  stockholder  would  not  enforce  a  claim  existing  in  his 
favor  for  a  balance  of  salary  due  him  until  after  the  other  creditors  of  the 
corporation  should  have  been  fully  paid,  is  not  enforceable  by  a  receiver,  subse> 
quently  appointed,  of  the  assets  of  such  corporation,  nor  has  the  receiver  a  right 
in  such  a  case  to  defer  any  payment  to  the  president  of  the  balance  due  him  for 
salary  until  the  claims  of  all  other  persons,  creditors  of  such  corporation,  riiall 
have  been  paid. 

Lawrence  v.  Fox  (20  N.  Y.,  268)  distinguished. 

Such  agreement  on  the  part  of  the  president  of  the  corporation  is  not  enforceable 
by  the  recdver  thereof,  as  the  representative  of  the  company  or  of  its  stock- 
holders, nor  as  the  representative  of  the  particular  firm,  the  creditor  of  theoor^ 
poration  making  such  agreement  with  its  president.    (Baorbtt,  J.,  dissenting.) 

SsmbU,  that  such  agreement  must  be  enforced,  if  at  all,  by  the  creditor  of  the 
corporation  with  whom  it  has  been  made,  and  not  by  the  receiver  thereof  for 
the  benefit  of  such  creditor. 

In  such  a  case  the  agreement  is  too  vague  and  indefinite  for  enforcement,  as  the 
firm  creditor  does  not  bind  itself  to  refrain  from  proceeding  against  the  com- 
pany for  any  given  period  of  time,  nor  is  the  period  of  forbearance  by  the 
president  for  the  enforcement  of  his  salary  stipulated,  and  there  is,  therefore, 
neither  a  valid  consideration  nor  mutuality. 

Appeal  by  Robert  C.  Davidge  from  so  mach  of  an  order  made 
in  the  above-entitled  action,  April  27,  1889,  and  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  May  15,  1889, 
as  ordered  that  the  receiver  of  the  Russel  Coe  Fertilizer  Company, 
npon  his  accounting  and  distribution  of  the  assets  of  said  com- 
pany among  its  creditors,  pay  the  amounts  of  the  claims  of  all  its 
creditors,  excepting  the  claim  of  said  Davidge,  in  full,  or  so  much 
thereof  as  said  assets  would  pay,  and  that  the  claim  of  said  Davidge 
be  paid  only  after  all  other  claims  against  said  company  shall  have 
been  paid,  and  out  of  the  residue  of  said  assets,  and  from  every  part 
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of  said  order  which  postponed  the  claim  of  said  Davidge,  to  the 
claims  of  other  creditors  of  said  company. 

The  order  appealed  from  was  made  upon  the  report  of  a  referee 
appointed  by  the  court  to  take  testimony  and  report  concerning  the 
dispute  between  the  receiver  of  the  defendant,  the  Russel  Coe 
Fertilizer  Company  and  Robert  C.  Davidge,  touching  claims  of  said 
Davidge  against  said  company. 

The  referee  found,  among  other  things  in  his  report,  that  the  said 
Robert  C.  Davidge  was  president  and  general  manager  of  the 
Russel  Coe  Fertilizer  Company,  and  as  such  had  agreed  with 
the  trustees  thereof  that  he  should  receive  a  salary  for  his  services 
at  the  rate  of  $4,000  a  year ;  that  he  had  acted  as  president  and 
general  manager  of  the  company  from  about  the  24th  day  of 
January,  1885,  to  August  25,  1886,  and  had  drawn  during  said 
period  from  said  company  at  different  times  various  sums  of  money, 
which  paid  his  salary  up  to  January  1,  1886 ;  that  on  or  about  the 
25th  day  of  August,  1886,  the  plaintiff  Michael  Snow  was  appointed 
receiver  of  the  Russel  Coe  Fertilizer  Company,  and  that  the  said 
Davidge  had  not  been  paid  for  the  services  he  had  rendered  to 
the  Russel  Coe  Fertilizer  Company  from  January  1,  1886,  to 
August  25,  1886,  which,  at  the  rate  above  mentioned,  would 
amount  to  the  sum  of  $1,945.87 ;  and  that  said  Davidge's  services  to 
the  defendant's  company  were  fairly  and  reasonably  worth  the  sum 
of  $4,000  per  annum.    The  referee  further  found  as  follows : 

VII.  That  George  H.  Nichols  <fe  Co.  were  creditors  of  the  defend- 
ant and  were  pressing  the  company  for  the  payment  of  their  claims, 
and  in  the  month  of  July,  1885,  said  Davidge,  the  defendant's 
president  as  aforesaid  and  its  principal  stockholder,  agreed  with  said 
Nichols  &  Co.  not  to  draw  nor  receive  any  salary  from  the  defend- 
ant during  the  company's  period  of  liquidation,  in  consideration  of 
said  firm's  not  pressing  their  claim  to  compulsory  collection ;  that 
said  Nichols  &  Co.  complied  with  said  agreement,  did  not  sue  the 
defendant  nor  collect  their  demands,  and  are  now  creditors  of 
the  company. 

In  my  opinion,  on  the  evidence  taken  by  me  pursuant  to  said 
order,  Robert  C.  Davidge  has  established  no  valid  claim  against  the 
defendant  in  the  matter  submitted  to  me,  and  is  not  a  creditor  of 
the  said,  the  Russel  Coe  Fertilizer  Company. 
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which  was  made  in  July,  1886,  between  Mr.  Davidge,  the  president 
of  the  corporation,  and  Messrs.  George  H.  Nichols  &  Co.,  who  were 
creditors  of  the  Russel  Coe  Fertilizer  Company.  The  firm  were 
pressing  the  corporation  for  the  payment  of  their  claims. 
Mr.  Davidge,  the  president  and  largest  stockholder,  agreed  with 
the  firm  not  to  draw  or  receive  any  salary  from  the  company  while 
its  affairs  were  being  liquidated,  ^'  in  consideration  of  said  firm's  not 
pressing  their  claim  to  compulsory  collection." 

Oeorge  H.  Nichols  &  Co.  fulfilled  their  part  of  the  agreement 
and  did  not  sue  the  company  and  have  not  collected  their  demands, 
but  still  remain  creditors  of  the  corporation.  The  effect  of  this 
agreement,  as  held  by  the  court  below,  was  to  defer  any  right  on 
the  part  of  Mr.  Davidge  to  enforce  his  claim  until  after  the  payment 
of  all  other  persons  having  claims  against  the  corporation. 

As  the  receiver  has  not  appealed  from  any  portion  of  the  order 
of  the  Special  Term,  he  is  not  in  a  position  to  attack  that  part  of 
the  decision  which  adjudges  Mr.  Davidge  to  be  a  creditor  of  the 
defendant.  The  only  question  which  is  now  presented  for  consid- 
eration is  that  which  arises  upon  Mr.  Davidge's  appeal,  to  wit, 
whether  it  was  proper  to  postpone  the  payment  of  his  claim  for 
salary  as  president  and  general  manager  of  the  Russel  Coe  Fertilizer 
Company  until  all  other  claims  against  the  company  should  have 
been  satisfied. 

The  theory  of  the  respondent  is  that  the  case  is  governed  by  the 
doctrine  of  Lawrence  v.  Fox  (20  N.  Y.,  268),  as  that  doctrine  has 
been  modified  by  later  decisions.  According  to  this  view,  the 
receiver,  as  the  representative  of  the  corporation,  is  entitled  to 
enforce  for  its  benefit  the  promise  made  by  Mr.  Davidge  to 
Messrs.  George  H.  Nichols  &  Co.,  that  he  would  not  draw  any 
salary  during  the  period  of  liquidation.  The  learned  counsel  for 
the  respondent  concedes  that,  to  render  the  promise  thus  enforceable, 
however,  it  must  appear  either  that  some  obligation  or  duty  existed 
on  the  part  of  the  promisee  toward  the  third  party,  that  is,  on  the 
part  of  Messrs.  George  H.  Nichols  &  Co.,  toward  the  Russel  Coe 
Fertilizer  Company,  or  that  the  promisee  intended  that  some 
benefit  should  result  to  the  third  party  from  the  promise,  that  is  to 
say,  there  must  have  been  an  intent  by  Messrs.  George  H.  Nichols 
&  Co.  to  secure  some  benefit  to  the  corporation.     In  the  case  of 
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Vromium  v.  Turner  (69  N.  Y.,  280,  284),  Judge  Allen  declares 
that  both  the  obligation  and  intent  must  exist  in  order  to  give  a  third 
party  a  right  of  action  on  the  promise.  In  the  case  at  bar,  how- 
ever, I  am  unable  to  discover  either.  Certainly,  the  firm  of  Gteorge 
H.  Nichols  &  Co.,  owed  no  duty  to  the  Russel  Coe  Fertilizer  Com- 
pany, and  were  under  no  obligation  to  it.  The  duty  and  obligation 
were  entirely  on  the  other  side.  The  firm  were  simply  creditors  of 
the  corporation.  Nor  can  I  find  anything  to  indicate  an  intention 
on  their  part  to  benefit  the  company  by  getting  Mr.  Davidge  to 
promise  not  to  draw  any  salary.  Their  sole  purpose  would  seem 
rather  to  have  been  to  benefit  themselves,  by  thus  increasing  the 
amount  applicable  to  the  payment  of  their  own  claim ;  but  it  is  dif- 
ficult to  see  how  this  arrangement  could  do  the  company  any  good 
if  it  still  remained  liable  to  pay  Mr.  Davidge's  salary  afterward,  as 
the  court  below  has  held  that  it  did. 

For  these  reasons  I  do  not  think  the  promise  of  Mr.  Davidge  is 
enforceable  by  the  receiver  as  the  representative  of  the  company  or 
its  stockholders.  There  is  no  difficulty  in  the  way  of  its  enforce- 
ment by  him,  however,  to  a  certain  extent,  as  the  representative  of 
the  creditors  of  the  corporation.  The  promise  was  made,  not  for  the 
benefit  of  the  creditors  generally,  but  for  the  particular  benefit  of 
particular  creditors,  Messrs  George  H.  Nichols  &  Co.  The  receiver 
represents  these  creditors,  and  it  is  his  duty  to  protect  their  rights. 
They  have  the  right  to  priority  in  payment  over  Mr.  Davidge. 
They  abstained  from  pressing  their  claims  to  a  compulsory  collec- 
tion in  consideration  of  his  promise  not  to  draw  any  salary  during 
the  period  of  liquidation,  and  he  is  estopped  from  enforcing  any 
claim  for  such  salary  which  will  operate  to  lessen  the  amount 
receivable  by  them.  In  other  words,  the  appellant's  claim  for  salary 
must  be  postponed  to  the  claim  of  Messrs.  George  H.  Nichols  &  Co., 
but  not  to  the  claims  of  the  other  creditors  of  the  Russell  Coe 
Fertilizer  Company. 

This  result  can  be  brought  about  by  paying  Messrs.  George  H. 
Nichols  &  Co.  just  what  they  would  receive  if  the  appellant's  claim 
of  $1,945.87  were  not  considered  as  a  claim  against  the  assets  in  the 
hands  of  the  receiver.  After  this  has  been  done  the  appellant  will 
be  entitled  to  his  ratable  dividend  like  the  other  creditors. 

The  order  appealed  from  should  be  modified  in  accordance  with 
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the  views  which  have  been  expressed,  without  costs  to  either  party 
on  this  appeaL 

Order  reversed  and  the  receiver  directed  to  admit  Davidge's 
claim  to  the  extent  of  $1,945.87  as  valid,  and  to  pay  it  ^o  rata  witii 
the  other  claims  against  the  company. 


AEOHIBALD  0.  HAYNES,  Respondent,  v.  J.  BLAKELEY 

CREIGHTON,  Appellant. 

Eixminatian  qf  a  party  "before  trial — token  proper  to  enable  plaintiff  to  fram/e  Mi 

complaint. 

In  an  action  brought  to  recoyer  the  amount  due  upon  a  promissory  note  made  by 
the  defendant,  payable  to  his  own  order  and  indorsed  by  him,  an  application 
was  made  by  the  defendant  for  an  order  authorizing  an  examination  of  the 
plaintiff  in  order  to  enable  the  defendant  to  obtain  information  necessary  for  use 
in  the  framing  of  his  answer.  The  information  desired  by  the  defendant  related 
to  the  transfer  of  the  note  to  the  plaintiff,  in  regard  to  which  the  defendant's 
affidavit  stated  that  he  was  not  only  ignorant,  but  that  the  knowledge  of  such 
facts  could  only  be  obtained  from  the  plaintiff,  and  that  such  knowledge  was 
necessary  to  enable  the  defendant  to  frame  and  serve  his  answer. 

An  order  was  made  directing  the  examination  to  include  answers  to  such  ques- 
tions as  should  be  put  to  the  plaintiff  touching  the  alleged  transfer  of  the  note 
to  him,  the  date  of  the  transfer,  the  parties  to  it,  the  consideration  thereof,  and 
such  other  matters  as  might  be  relevant  or  material  thereto.  It  was  restricted 
to  the  facts  known  to  the  plaintiff,  and  necessary  for  the  information  of  the 
defendant  in  answering  the  complaint. 

Heldf  that  the  order  was  properly  made. 

That  it  was  not  an  answer  to  the  application,  that  the  defendant  might  examine 
the  plaintiff  as  a  witness  upon  the  trial,  for  such  examination  would  be 
restricted  to  the  issue  made  by  the  pleadings,  while  the  application  in  question 
was  for  an  examination  necessary  to  enable  the  defendant  to  make  the  issues  as 
broad  as  the  facts  would  warrant. 

I 

Appeal  by  the  defendant  J.  Blakeley  Creighton  from  an  order 
of  the  Supreme  Court,  made  in  the  above-entitled  action  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  25th  day 
of  June,  1890. 

The  order  appealed  from  vacated  an  order  theretofore  made  in 
the  action  for  the  examination  of  the  plaintiff,  and  set  the  same 
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aside,  with  ten  dollars  costs  to  the  plaintiff.  The  order  so  set  aside 
directed  the  plaintiflE  to  appear  before  a  justice  of  the  Supreme 
Court,  at  chambers,  at  a  time  therein  specified,  to  "  answer  such 
questions  as  shall  be  put  to  him  touching  the  alleged  transfer  to  him 
of  the  alleged  promissory  note  in  suit,  the  parties  to  such  transfer 
aforesaid,  the  date  of  such  transfer  aforesaid,  and  the  consideration 
or  considerations,  if  any  therefor,  and  touching  such  other  matters 
as  may  be  relevant  or  material  thereto." 

William  Mcm^  for  the  appellant. 

Root  <&  Clarke^  for  the  respondent. 

Daniels,  J. : 

This  action  is  upon  a  promissory  note  made  by  the  aefendant, 
payable  to  his  own  order,  and  indorsed  by  him,  for  the  sum  of 
$4,500,  and  due  in  five  months  from  its  date.  This  note  was  shown 
to  have  been  one  of  a  series  in  the  same  form  amounting  to  the  sum 
of  $16,500.  They  were  made  and  indorsed  to  replace  bonds  and 
stock  delivered  to  Charles  T.  Kussell,  of  Pittsburgh,  upon  what  was 
represented  to  be  a  loan  of  that  sum  of  money  obtained  from 
him  for  a  company  in  which  the  defendant  was  the  owner  of  both 
stock  and  mortgage  bonds.  The  notes  were  delivered  to  A.  D.  Jones, 
the  treasurer  of  the  company,  to  be  used  for  that  object.  But  he 
used  no  more  than  $6,000  in  amount  in  that  manner.  The  residue 
he  misappropriated  and  used  for  his  own  benefit,  and  the  note  in 
suit  is  one  of  this  residue. 

The  defendant  applied  for  and  obtained  an  order  for  the  examina- 
tion of  the  plaintiff  to  enable  him  to  obtain  such  information  as  was 
necessary  to  frame  his  answer.  As  to  the  making,  indorsement  and 
diversion  of  the  note  no  examination  of  the  plaintiff  was  necessary, 
for  these  were  facts  within  the  knowledge  of  the  defendant.  But 
what  the  defendant  desired  to  ascertain  was  information  of  the  facts 
attending  the  transfer  of  the  note  to  the  plaintiff.  Of  those  facts 
his  affidavit  not  only  showed  him  to  be  ignorant,  but  also  that  a 
knowledge  of  them  could  only  be  obtained  from  the  plaintiff,  and 
that  sifch  knowledge  was  necessary  for  him  to  frame  and  serve  his 
answer.  And  the  order  which  was  made  directed  the  examination 
to  include  answers  to  such  questions  as  should  be  put  to  the  plaintiff. 
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touching  the  alleged  transfer  of  the  note  to  him,  the  date  of  the 
transfer,  the  parties  to  it,  the  consideration  therefor,  and  such  other 
matters  as  might  be  relevant  or  material  thereto.  It  was  restricted 
to  the  facts  known  to  the  plaintiff,  and  unknown  to,  and  necessary 
for  the  information  of,  the  defendant  in  answering  the  complaint. 
If  the  note  had  been  transferred  to  the  plaintiff  under  circumstances 
rendering  him  incapable  of  recovering  upon  it,  and  which  it  was 
necessary  should  be  alleged  by  way  of  answer  to  entitle  the  defend- 
ant to  make  proof  of  them  on  the  trial,  he  was  entitled  to  that 
information  from  the  plaintiff,  and  it  could  bo  obtained  only  by 
his  examination.  The  consideration  paid  or  allowed  may  have  been 
such  as  to  render  the  transfer  usurious.  But  that  could  only  become 
known  in  this  manner.  And  without  alleging  it  in  the  answer  the 
defendant  would  not  be  permitted  to  prove  it  even  by  the  plaintiff 
hunself  upon  the  trial.  And  that  of  itself  was  sufficient  to  authorize 
this  examination.  The  defendant  had  been  defrauded  by  his  own 
agent,  and  he  was  entitled  to  avail  himself  of  all  such  methods  of 
redress  as  the  law  had  provided  for  his  protection.  And  this  was 
one  of  them,  by  which  he  could  be  placed  in  the  position  requisite 
for  the  inteUigent  presentation  of  any  defenses  arising  out  of  facts 
unknown  to  him,  and  which  were  necessarily  within  the  knowledge 
of  the  plaintiff.  It  does  not  answer  the  application  that  the 
defendant  may  examine  the  plaintiff  as  a  witness  upon  the  trial. 
For  that  examination  would  then  be  restricted  to  the  issue.  What 
is  necessary  for  him  is  to  make  the  issue  as  broad  as  the  facts  will 
warrant  it,  and  then  he  will  be  entitled  to  introduce  whatever  proof 
may  be  within  his  power  and  necessary  for  his  own  protection. 

The  affidavit  has  fully  complied  with  all  that  can  be  required 
under  the  ryles  referred  to  in  Spero  v.  West  Side  Bank  (27  N.  Y. 
State  Sep.,  29).  And  as  the  essential  information  can  be  obtained 
by  the  defendant  in  no  other  way,  he  is  entitled  to  this  examination 
of  the  plaintiff.  It  has  been  said  in  tlie  points  that  the  defendant 
has,  since  the  order  was  made,  served  his  answer.  But  if  such  is 
the  fact,  it  cannot  be  here  considered,  for  it  was  not  before  the  court 
when  this  order  was  made.  Neither  is  it  stated  that  the  answer 
served  includes  the  defenses  expected  to  be  made  as  the  result  of  the 
examination  of  the  plaintiff. 

The  order  should  be  reversed,  with  ten  dollars  costs  and  the 
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diBburseinents,  and  the  motion  to  vacate  the  order  for  the  examina- 
tion of  the  plaintiff  denied 

Van  Brunt,  P.  J.,  and  Bbady,  J.,  concnrred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements  and  the 
motion  to  vacate  the  order  for  the  examination  of  the  plaintiff 
denied. 


BENJAMIN  F.  SHERMAN,  Rbspondbnt,  v.  THE  BEACON 
CONSTRUCTION  COMPANY  (Limitbd),  Appellant. 

BaDaminoHon  of  a  party  htfore  trials  to  enable  the  piaiTi^ff  to  amend  hie  eompUUtU — 
it  mU  not  be  ordered  unUse  the  party  be  flret  applied  to,  to  furnish  theirtformaHon 

voluntarily, 

• 

By  an  aflSdavit,  made  in  proceedings  to  obtain  the  examination  of  one  Addicks  in 
order  to  enable  the  plaintiff  to  obtain  facts  necessary  for  use  in  the  preparation  of 
his  complaint,  it  appeared  that  the  action  was  brought  to  enforce  an  agreement 
alleged  to  have  been  made  by  the  defendant  to  pay  the  plaintiff,  as  compensation 
for  his  services,  a  percentage  of  ten  per  cent  upon  the  profits  of  certain  contracts 
made  by  the  defendant;  that  judgment  was  sought  for  the  payment  of  such 
amount;  that  no  complaint  had  been  served;  that  the  agreement  was  not  denied 
by  the  defendant;  that  the  said  Addicks  was  chairman  of  the  defendant  and 
familiar  with  all  its  transactions;  that  he  resided  in  the  city  of  Boston,  but  came 
from  time  to  time  to  New  York  city  on  business  of  the  company,  which  had  at  the 
time,  or  until  recently,  an  office  in  said  city ;  that  the  testimony  ot  said  Addicks  was 
material  and  necessary  to  enable  plaintiff  to  prepare  his  complaint,  as  he  had  no 
knowledge  as  to  what  contracts  embraced  within  said  agreement  had  been  closed, 
and  what  the  profits  thereof  were,  etc. 

It  was  objected,  that  the  affidavit  did  not  show  that  the  plaintiff  had  ever  made 
any  application  at  the  office  of  the  company,  or  to  any  person  connected  with 
it,  for  the  desired  information. 

Mdd,  that  the  objection  was  well  taken. 

That  no  person  should  be  subjected  to  a  compulsory  examination  on  an  applica- 
tion of  this  kind,  unless  it  appeared  that  an  application  had  been  made  to'the 
company  for  the  information  desired,  followed  by  a  refusal  to  give  it,  or  that  an 
imperfect  response  had  been  made  to  the  application.  \ 

Tliat  while  parties  might  not  be  bound  to  go  out  of  the  State  for  the  purpose  of 
applying  for  such  information,  yet  as  it  appeared  in  this  case  that  Addicks  occa- 
sionally came  to  the  city  of  New  York  on  business,  and  as  such  information 
might  be  obtained  by  a  letter  properly  addressed  to  the  company,  the  order  for 
the  examination  of  Addicks  should  not  be  granted  until  such  efforts  to  obtain  the 
information  liad  been  made. 
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Appeal  by  the  defendant,  the  Beacon  Construction  Company 
(Limited),  from  on  order  of  the  Supreme  Court,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  25th  day  of  July, 
1890,  denying  defendant's  motion  to  vacate  and  set  aside  an  order 
of  this  court,  bearing  date  the  14th  day  of  May,  1890,  directing 
J  Edward  Addicks  to  appear  before  George  B  Newell,  Esq.,  as 
referee,  and  submit  to  an  examination  concemmg  the  matters 
referred  to  in  the  affidavit  upon  which  such  order  was  made. 

Gary  <&  Whitridge^  for  the  appellant. 

Oeorge  Bliss  for  the  respondent. 

Brady,  J. : 

The  defendant  is  a  foreign  corporation  and  the  person  sought  to 
be  examined  is  its  chairman.  The  affidavit  upon  which  j;he  order 
was  made,  so  far  as  it  relates  to  the  merits  of  the  motion,  is  as 
follows :  That  the  action  is  brought  to  enforce  an  agreement  made 
by  defendant  to  pay  to  plaintiff,  as  compensation  for  services,  a 
percentage  of  ten  per  cent  upon  the  profits  of  certain  contracts 
made  by  defendant,  and  judgment  is  demanded  for  the  payment  of 
the  amount ;  that  no  complaint  has  yet  been  served,  but  that  the 
contract  is  not,  as  deponent  believes,  denied  by  defendant ;  that 
J.  Edward  Addicks  is  the  chairman  of  the  defendant,  and  the  person 
famiHar  with  all  its  transactions  and  who  controls  it ;  that  he  resides 
in  the  city  of  Boston,  but  comes  from  time  to  time  to  the  city  of 
New  York  on  business  of  the  company,  which  has,  or  had  till 
recently,  an  office  at  No.  120  Broadway y  New  York  city ;  that  the 
testimony  of  said  Addicks  is  material  and  necessarv  for  deponent 
to  enable  the  complaint  to  be  prepared,  inasmuch  as  deponent  has 
no  knowledge  as  to  what  contracts  embraced  in  said  agreement  with 
him  have  been  closed,  and  what  Hh^  profits  are,  though  he  has  been 
informed  by  officers  of  defendant  that  some  contracts  have  been 
closed  and  large  profits  have  been  earned,  and  that  he  cannot  obtain 
such  information  except  from  the  examination  of  some  officer  of 
defendant,  as  the  books  are  not  within  this  State  /  that  no  officer 
of  defendant  resides  in  the  State,  and  that,  with  the  exception  of 
said  Addicks,  no  officer  of  defendant  who  is  in  a  position  to  furnish 
the  necessary  information  comes  habitually,  or  is  likely  to  be  within 
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this  State,  bat  that  said  Addicks  possesses  and  can  famish  the  neces- 
sary information. 

Several  objections  were  taken  to  the  snfficiency  of  this  affidavit 
which  are  set  oat  seriaUm.j  bat,  nevertheless,  as  these  motions  are 
tui  generisj  and  each  mast,  therefore,  be  determined  on  its  own 
merits,  it  will  not  be  necessary  to  refer  to  the  nameroas  aathorities 
bearing  npon  the  question  of  the  safficiencj  of  an  affidavit  made 
for  the  pnrpose  of  obtaining  an  order  for  the  examination  of  a  party 
before  trial  and  for  the  pnrpose  of  framing  a  complaint.  The 
affidavit  recited  is  subject  to  the  criticism  of  indefinitenees,  bnt^ 
nevertheless,  it  is  quite  as  comprehensive  as  that  presented  for  the 
consideration  of  the  court  in  Olenney  v.  StedweU  (64  N.  Y.,  120). 
Indeed,  it  so  closely  resembles  it  that  it  may  be  said  to  be  based 
upon  its  form  and  substance.  But  the  objection  taken  here,  and 
which  was  not  presented  in  the  case  just  referred  to  (and  could  not 
well  be,  as  the  defendant  was  not  a  company),  is  that  the  affidavit 
fails  to  show  that  the  examination  of  Addicks  is  necessary  to  enable 
the  plaintiff  to  prepare  his  complaint ;  and  it  is  founded  upon  the 
proposition  that  there  is  no  evidence  that  the  plaintiff  has  ever 
made  any  application  at  the  office  of  the  company,  or  to  any  person 
connected  with  it,  for  the  desired  information.  It  is  not  contended, 
on  the  part  of  the  respondent,  that  it  is  not  necessary  to  show,  on 
such  an  application  as  this,  that  the  examination  of  the  person 
sought  is  necessary  to  enable  the  plaintiff  to  prepare  a  complaint. 

It  cannot  be  said  either,  as  has  been  said  in  some  cases,  that  the 
affidavit  does  not  specify  a  single  fact  or  circumstance  showing  tlie 
necessity  for  the  examination  of  Mr.  Addicks  to  prepare  the  com- 
plaint, inasmuch  as  it  alleges,  as  we  have  seen,  that  the  right  of 
the  plaintiff  to  recover,  and  the  extent  of  the  recovery,  depend 
upon  the  closing  of  certain  contracts,  in  which,  by  the  agreement^ 
he  had  an  interest,  and  as  to  which  he  has  no  information,  except 
that  the  contracts,  or  some  of  them,  have  been  closed.  His  case  is, 
substantially  and  briefly  stated,  that  he  made  a  contract  with  the 
defendant  by  which  it  was  agreed,  for  services  rendered,  to  pay  him 
a  percentage  upon  the  profits  of  certain  other  contracts  made  by  the 
defendant,  some  of  which  have  been  closed,  but  which  of  them  he 
is  not  able  to  state,  and  that  Mr.  Addicks,  being  familiar  with 
HuK— Vol.  LVIII        19 
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all  the  transactions  of  the  defendant,  and  controlling  them,  hia 
examination  is  material  and  necessary  to  enable  the  plaintiff  to  get  the 
information  desired. 

The  point  seems  to  be  well  taken,  however,  that  no  person  should 
be  subjected  to  a  compulsory  examination  in  an  application  such  as 
this,  unless  it  appear  that  an  application  was  made  to  the  company 
for  the  information  desired,  followed  bj  a  refusal  to  give  it,  or  that 
there  was  an  imperfect  response  made  to  the  application. 

It  is  true  it  has  been  held  that,  under  circumstances  such  as  those 
disclosed  by  the  affidavit,  parties  are  not  bound  to  go  out  of  the 
State  for  the  purpose  of  getting  information,  but  that  will  not  be 
necessary  in  this  case,  because  the  affidavit  shows  that  Mr.  Addicks, 
who,  as  we  have  seen,  is  chairman  of  the  defendant  and  occasionally 
comes  to  New  York  on  business,  has  an  office  here  which  is,  or 
recently  was,  at  120  Broadway ;  beside  which  it  could  be  obtained 
by  letter  properly  addressed  to  the  company,  or  refused.  In  the 
absence  of  this  ceremony  it  seems  to  be  incorrectly  asserted  that  the 
examination  of  the  person  is  material  and  necessary  for  the  purpose 
of  framing  the  complaint. 

The  learned  counsel  for  the  respondent  has  taken  the  point  that 
this  is  not  an  appealable  order,  and  rests  that  proposition  upon 
certain  cases ;  but  they  do  not  relate  to  such  an  application  as  this, 
and  are  not,  therefore,  applicable. 

The  appellant  may  be  said  to  be  aggrieved  by  any  order  which 
affects  its  standing  in  court  in  any  way,  although  it  involves  only 
the  development  of  such  information  as  may  be  possessed  by  one  of 
its  officers. 

For  these  reasons  the  order  appealed  from  should  be  reversed, 
with  costs,  and  without  prejudice  to  the  right  of  the  plaintiff  to 
renew  this  proceeding  after  application  made  for  the  information 
desired. 

Van  Bbukt,  P.  J.,  concurred ;  Daniels,  J.,  concurred  in  the 
result. 

Order  reversed,  with  costs,  but  without  prejudice  to  plaintiff  to 
renew  proceeding  after  application  made  for  the  information  desired. 
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WILLIAM  H.  WE8TERVELT  and  Othebs,  Respondents,  v. 
AGRUMARIA  SICULA,  SOCIETA  ANONIMA  di  TRANS- 
PORT! MARITTIMI,  Appellant. 

Affidavit  on  an  applieation  for  an  attachment — must  aet  forth  facts  showing  thai 
damages  haw  been  sustained^  and  the  fads  estailiahing  their  amount. 

The  affidavit  upon  which  an  application  for  an  attachment  is  founded,  where 
the  damages  are  unliquidated,  must  set  forth  the  facts  which  establish  the  dam- 
ages, as  the  amount  of  damages  must  be  shown  in  order  to  entitle  the  plaintiff 
to  an  attachment. 

Such  affidavit  must  also  allege,  not  simply  the  conclusion  that  the  plaintiff  has 
suffered  damage  by  reason  of  the  breach  of  contract  set  forth  to  an  amount 
specified,  but  must  state  the  facts  from  which  such  conclusion  may  properly 
be  drawn. 

Ai»PEAL  by  the  defendant  from  an  order  made  at  Special  Term, 
and  entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  September  25,  1 890,  denying  the  defendant's  motion  to  vacate  a 
warrant  of  attachment  theretofore  granted  in  the  above-entitled 
action  on  August  7,  1890. 

The  affidavit  upon  which  the  warrant  of  attachment  was  issued 
alleged  that  the  firm,  of  which  the  plaintiffs  were  members,  were 
large  importers  of  Italian  green  fruits  from  Sicily ;  that  defendant 
was  a  foreign  corporation,  transacting  its  principal  business  at  the 
city  of  Palermo,  Sicily;  that  the  plaintiffs'  firm  was  appointed 
the  American  agent  of  such  corporation,  and  were  to  receive  for 
services,  as  consignees  of  the  said  corporation,  first,  two  and  one- 
half  per  cent  on  freight  to  be  collected  on  boxes  of  fruit ;  second, 
two  per  cent  on  general  merchandise ;  third,  one  per  cent  on  sulphur 
and  other  minerals,  of  which  commissions  a  certain  percentage  spe- 
cified in  the  affidavit  was  to  be  returned  to  the  directors  of  the 
corporation  at  Palermo;  that  said  appointment  was  accepted  by 
the  firm,  and  the  agreement  in  respect  thereto  was  fully  performed 
by  it,  and  that  services  were  rendered  under  such  agreement. 

The  affidavit  further  stated  as  follows :  "  We  have  duly  demanded 
of  the  defendant,  through  Angelo  Tagliavia,  our  agent  in  Palermo, 
the  carrying  out  of  their  contract  of  agency  with  us,  or  at  least  the 
payment  to  us  of  commissions  earned,  and  of  such  return  commis- 
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BiODs  as  are  due  us  as  coiisiji^ees  of  fruit.  Our  damages  through 
the  absolute  refusal  of  the  defendant  thus  to  pay  us«  and  through  the 
summary  breach  of  their  contract  with  us,  amounts  to  $5,000. 
8aid  Hirzel,  Feltmann  &  Co.  have  also  refused  to  account  to  us  for 
our  said  commissions,  or  for  any  sum  whatever,  which  said  firm  has 
been  collecting  for  us.  My  firm  is  entitled  to  recover  said  sum 
of  $5,000  from  defendant,  over  and  above  all  counter-claims  known 
to  me  or  my  said  firm." 

«/.  W.  McElhiniiey^  for  the  appellant 

F.  W.  Hinrichs,  for  the  respondents. 

Van  Brunt,  P.  J. : 

We  think  that  the  motion  should  have  been  granted*  There  are 
no  facts  set  up  in  the  affidavits  upon  which  the  attachment  was 
granted  from  which  the  court  can  judge  what  amount,  if  any,  of 
damages  have  been  sustained  by  the  plaintiffs.  In  an  action  upon 
contract  for  the  payment  of  a  sum  certain,  it  appears  from  the  con- 
tract itself  what  the  damages  will  be.  In  an  action,  however,  for 
unliquidated  damages  it  depends  upon  the  facts  of  tlie  case  as  to 
whether  the  plaintiff  has  sustained  merely  nominal  or  real  damage. 
A  cause  of  action  may  be  completely  set  forth  where  only  nominal 
damages  can  be  recovered,  and,  therefore,  in  an  affidavit  upon  which 
to  found  an  application  for  an  attachment,  where  the  damages  are 
unliquidated,  it  is  necessary  for  the  plaintiff  to  set  out  the  facts 
which  he  claims  proves  his  damages,  in  order  that  the  court  may 
judge  as  to  whether  he  has  evidence  of  damage,  and  that  his  allegation 
of  damage  is  not  mere  matter  of  speculation.  The  Code  requires  an 
affidavit  which  must  show  a  cause  of  action,  and,  necessarily,  where 
the  damages  are  unliquidated,  show  the  amount  of  damage  in  order 
to  entitle  the  party  to  an  attachment.  A  complaint  will  not  suffice, 
because  it  is  the  office  of  a  complaint  to  allege  conclusions  of  fact 
deduced  from  evidence,  whereas,  it  is  the  office  of  an  affidavit  to  set 
out  the  evidence  establishing  these  conclusions  of  fact.  Therefore, 
although  an  allegation  in  the  complaint  that  the  plaintiff  has  suffered 
damage  by  reason  of  the  breach  of  a  contract  to  the  amount  of 
$5,000  may  be  sufficient;  yet  in  an  affidavit  such  an  allegation 
amounts  to  nothing  because  the  evidence  from  which  that  conclu- 
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sion  is  drawn  is  not  set  forth.  The  court  mnst  determine,  from  the 
evidence  placed  before  it,  whether  a  case  is  made  out  or  not,  and  it 
is  not  for  the  party  to  judge  for  himself,  which  latter  seems  to  be  the 
opimon  in  view  of  the  manner  in  which  allegations  in  affidavits  are  fre- 
quently made.  In  the  case  at  bar  there  is  nothing  from  which  the 
court  can  adjudge  that  the  plaintiff  has  sustained  a  single  dollar  of  dam- 
age. He  may  set  out  facts  showing  nominal  damages,  but  no  facts 
are  spread  upon  this  record  going  to  show  any  real  substantial  injury 
which  the  plaintiff  has  sustained ;  this  allegation  that  he  has  been 
damnified  to  the  extent  of  $5,000  is  nothing  but  an  expression  of 
his  opinion  so  far  as  these  papers  are  concerned,  and  his  opinion 
upon  the  subject  cannot  be  considered  by  the  court. 

We  think,  therefore,  in  view  of  the  deficiency  of  the  affidavits  in 
this  case,  the  motion  to  vacate  should  have  been  granted,  and 
tlie  order  should  be  reversed  and  the  attachment  vacated,  with  ten 
dollars  costs  of  appeal  and  the  disbursements. 

Bbadt  and  Daniels,  JJ.,  concurred. 

Order  reversed  and  attachment  vacated,  with  ten  dollars  costs  of 
appeal  and  the  disbursements. 


ENOS  T.  THEOOP,   Appellant,  v.  THE  HATCH  LITHO- 
GRAPHIC COMPANY,  Respondent. 

A  trtutee  and  stockholder  cf  an  insolvent  corporation  cannot,  as  a  creditor,  attach  its 

property. 

A  trustee  and  stockholder  of  a  corporation  which  has  become  insolvent  cannot,  as 
a  creditor  thereof,  commence  an  action  against  such  corporation  and  obtain 
an  attachment  against  its  property  upon  the  ground  that  the  corporation  has 
unlawfully  assigned  and  disposed  of  its  property  with  intent  to  defraud  its 
creditors. 

A  trustee  of  a  corporation  is  disabled,  by  the  provision  of  the  statute,  from,  in 
such  manner,  securing  a  preference  over  other  creditors  thereof  in  the  pa3rment 
of  his  debt. 

The  fact  that  such  trustee  has  not  been  an  active  trustee  in  the  management  of  the 
affairs  of  the  corporation,  and  has  had  no  influence  with  the  other  trustees,  and 
that  he  has  urged  his  co-trustees  to  take  steps  to  put  the  company  in  the  hands 
of  a  receiver,  and  that  his  co-tnistees  have  conspired  together  to  defraud  him 
and  the  other  creditors  of  the  company,  does  not  change  his  rights  or  position 
or  remove  his  disability  in  the  premises. 
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Appeal  by  the  plaintifE  Enos  T.  Throop  from  an  order  of  the 
Supreme  Court,  made  at  a  Special  Term  thereof  held  at  chambers 
in  the  city  of  New  York,  and  entered  in  the  office  of  the  clerk  of 
the  county  of  New  York  on  the  3d  day  of  July,  1890,  vacating  the 
warrant  of  attachment  granted  in  the  above-entitled  action,  and  any 
and  all  levy  made  by  virtue  thereof  on  any  property  of  the  defend- 
ant, substituting  James  J.  Nellis,  as  receiver  of  tiie  Hatch  litho- 
graphic Company,  in  the  place  of  the  defendant  in  the  action,  and 
directing  the  sherifE  of  the  county  of  New  York  to  deliver  to  him, 
as  such  receiver,  all  property  that  had  been  levied  upon,  or  was  in 
possession  of  said  sheriff,  by  virtue  of  said  warrant  of  attachment 
or  the  levy  made  thereunder. 

Page  cfe  Tafty  for  the  appellant 

«/.  JT*.  Rogan  and  H.  F.  La/wrencey  for  the  respondent 

Van  Bbunt,  P.  J. : 

The  plaintiff  was  a  trustee  and  stockholder  of  the  defendant  com- 
pany, which,  for  many  months  prior  to  the  application  for  the 
attachment  in  question,  was  hopelessly  insolvent,  and  being  a  cred- 
itor of  the  corporation  commenced  this  action  and  obtained  an  attach- 
ment against  the  defendant  upon  the  ground  that  it  had  unlawfully 
assigned,  disposed  of  and  secreted  its  property,  and  was  about  to 
unlawfully  assign,  dispose  of  and  secrete  its  property  with  intent  to 
defraud  its  creditors. 

A  motion  was  made  to  vacate  this  attachment  upon  the  ground 
that  the  plaintiff,  being  a  stockholder  and  trustee  of  the  company, 
could  not  secure  a  preference  over  the  other  creditors  in  the  i>ay- 
ment  of  his  debt ;  which  motion  being  granted,  from  the  order 
thereupon  entered  this  appeal  is  taken. 

The  question  involved  in  this  appeal  was  clearly  decided  in  Kings- 
ley  V.  First  National  Bank  of  Bath  (31  Hun,  329). 

It  is  urged  that  the  language  of  the  court  in  that  case  was  more 
sweeping  than  was  necessary  to  dispose  of  the  questions  there 
involved,  and  that  it  cannot  be  regarded  as  controlling  the  decision 
herein,  because  Riggs  was  a  director  and  stockholder,  and  presumar 
bly  an  active  one,  and  that  it  did  not  appear  that  he  had  any  oppo- 
sition in  the  board  of  directors,  and  that  no  defense  was  interposed 
to  his  suit,  and  judgment  was  entered  by  default. 
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In  the  case  at  bar  it  is  claimed  that  the  plaintiff  was  not  an  active 
trostee  and  had  no  influence  with  the  other  trustees ;  that  three 
months  before  he  obtained  his  attachment  he  urged  his  co-trustees 
to  take  steps  to  put  the  company  in  the  hands  of  a  receiver ;  that 
during  this  time  he  did  nothing  to  secure  his  debt,  and  in  the  mean- 
time the  other  trustees  were  conspiring  to  defraud  him  and  the 
other  creditors,  the  company  being  at  the  time  entirely  insolvent, 
having  refused  the  payment  of  its  debts ;  and,  finally,  the  plaintiff 
having  brought  suit  and  obtained  his  attachment,  the  trustees  put 
in  an  answer,  although  they  allowed  all  other  suits  to  go  by  default. 

The  claim  of  the  counsel,  therefore,  seems  to  be  that  because  a 
trustee  is  not  active  in  the  management  of  the  company,  therefore, 
the  disabilities  attaching  to  his  office  do  not  prevail,  and,  also, 
because  his  co-trustees  are  committing  frauds  upon  the  creditors  in 
violation  of  the  provisions  of  the  statute,  that  the  statute  becomes 
inoperative  as  to  him. 

We  fail  to  see  that  this  condition  of  affairs  makes  any  difference 
between  the  position  of  the  plaintiff  in  this  action  and  the  plaintiff 
in  the  case  cited. 

That  the  mere  fact  of  acquiescence  upon  the  part  of  directors  in 
allowing  judgments  to  be  taken  by  default  is  not  a  fraud  under  the 
statute  is  distinctly  determined  by  the  Court  of  Appeals  in  the  case 
of  Vamvm  v.  HaH  (119  K  Y.,  101). 

The  disability  to  seize  upon  the  assets  of  a  corporation  attaches 
upon  the  office  of  trustee  or  officer  of  the  corporation,  and  while 
an  officer  may  bring  his  action  against  the  corporation  for  the  pur- 
pose of  securing  an  equal  division  of  the  assets  amongst  the  creditors 
of  the  corporation,  he  cannot  use  any  judgment  obtained  by  him  in 
such  an  action  for  the  purpose  of  obtaining  a  preference  in  the  pay- 
ment of  his  own  debt. 

The  courts  have  construed  the  provisions  of  the  statute  according 
to  the  intention  of  the  legislature,  and  not  according  to  its  strict 
language.  It  seems  to  have  been  the  intention  of  the  legislature  to 
prevent  persons  occupying  confidential  relations  towards  corporations 
from  either  directly  or  indirectly  profiting  by  the  information  which 
they  may  have  acquired  because  of  their  relation  to  the  corporation, 
and  which  information  they  could  use  to  the  detriment  of  the 
general  creditors  of  the  corporation.    Therefore,  it  has  been  pro- 
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vided  that  where  a  corporation  is  insolvent,  an  officer  of  sach 
corporation  shall  be  unable  to  take  any  of  the  property  of  the  cor- 
poration to  pay  liis  particular  debt.  The  malfeasance  of  his 
co-trustees  does  not  remove  the  disability  under  wliich  he  rested 
because  of  being  a  trustee,  nor  does  it  repeal  the  statute,  and  what- 
ever hardships  the  plaintiff  may  have  been  compelled  to  submit  to 
they  afford  no  ground  for  the  violation  of  the  salutary  rule  which 
has  so  long  prevailed. 

The  order  should  be  affirmed,  with  costs. 

Beady  and  Daniels,  JJ.,  concurred. 

Order  affirmed,  with  costs. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  ax  bel. 
DAVID  J.  BRANT  v.  CHARLES  F.  MaoLEAN  amd 
Others,  Coioossionrbs,  etc. 

Banaval  of  a  derk  in  the  New  Fork  police  department — no  trial  neeeeeary — notice 

to  the  derk  of  the  charge  ie  rehired. 

A  clerk  in  the  police  department  of  the  city  of  New  York  may  be  removed  by  the 
board  of  police  commissioners,  under  section  48  of  chapter  410  of  the  Laws  of  1889, 
after  he  has  been  informed  of  the  cause  of  the  proposed  removal,  and  has  been 
allowed  an  opportunity  for  explanation.  No  trial  is  contemplated  by  the  act, 
nor  is  the  production  of  evidence  to  establish  the  charge.  The  knowledge  of  the 
existence  of  the  cause  of  removal  by  the  head  of  the  department  is  sufficient 

The  head  of  the  department  is  the  sole  Judge  to  determine  the  question  whether 
the  removal  shall  take  place  or  not,  but  he  can  only  act  after  hearing  the 
explanation  of  the  clerk  whom  it  is  proposed  to  remove. 

Psaple  ex  rd.  Keeeh  v.  Thompson  (94  N.  Y.,  451)  followed. 

Certiorari  to  review  the  action  of  the  board  of  police  commis- 
sioners of  the  police  department  of  the  city  of  New  York  in  the 
removal  of  David  J.  Brant,  theretofore  a  clerk  in  the  police  depart- 
ment in  said  city. 

The  writ  was  issued  under  date  of  January  81,  1890. 

LouU  J,  Orant^  for  the  relator. 
John  J.  Delcmy^  for  the  respondents. 
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Van  Brunt,  P.  J. : 

The  relator  waa  a  clerk  in  the  police  department.  On  the  27th 
day  of  December,  1889,  he  was  notified  to  show  cause  why  he  should 
not  be  removed  from  his  office  as  clerk,  because  of  neglect  of  dutj 
and  frequent  and  continued  absence  during  official  hours  from  the 
office  of  the  department  during  the  then  present  month  and  year, 
and  that  he  would  be  allowed  an  opportunity  of  making  an  explana- 
tion in  regard  thereto  at  a  meeting  of  the  board  of  police  on  Decem- 
ber 31, 1889,  at  1.30  o'clock  p.  m.  At  the  time  appointed  the  relator 
appeared  with  his  counsel,  who  demanded  that  the  complaint  be  made 
more  definite  and  certain,  and  also  a  bill  of  particulars.  The  relator 
denied  having  neglected  his  duty,  or  being  absent  ^'  except  on  per- 
nussion  given  him  by  his  superiors,  and  case  of  sickness,"  etc.  He  was 
then  asked  as  to  his  absences  during  the  then  present  month.  His 
counsel  objected  that  he  could  not  be  called  as  a  witness  a^^nst 
himself,  and  that  there  was  no  evidence  adduced  against  him,  and 
ended  by  stating :  ^'  The  board  has  refused  to  make  the  specifica- 
tions more  definite  so  that  the  defendant  will  have  an  opportunity 
to  put  himself  on  his  defense  and  prepare  his  evidence."  Subse- 
quently, on  the  same  date,  the  relator  was  called  before  the  board 
and  informed  that  he  was  charged  with  drunkenness.  The  relator 
denied  the  charge,  and  the  commissioners  called  witnesses  to  prove 
the  fact,  and  also  that  he  was  absent  without  leave.  The  relator 
offered  no  explanation,  his  counsel  having  left,  which  fact  the  relator 
wished  noted.    He  was  on  the  same  afternoon  removed. 

If  this  removal  cannot  be  sustained  without  considering  what  took 
place  at  the  second  hearing,  we  think  that  the  relator  is  entitled  to  be 
reinstated.  He  was  entitled  by  the  statute  to  an  opportunity  to 
explain,  and  this  necessarily  means  a  reasonable  opportunity. 
An  opportunity  does  not  seem  to  be  reasonable  where  the  clerk  is 
called  almost  at  the  instant  of  being  informed  of  the  charge  for  his 
explanation.  A  reasonable  time  should  elapse  to  allow  the  clerk 
proposed  to  be  removed  to  prepare  his  defense. 

But  we  think  that  the  board  of  police  commissioners  had  a  right 

to  remove  the  relator,  independent  of  the  charge  of  dninkenness. 

His  counsel  seems  to  have  been  of  the  opinion  that  the  relator  was 

entitled  to  a  trial,  to  offer  evidence  to  be  confronted  with  witnesses 

Hun  —Vol.  LVHI        20 
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proving  the  charge.  The  section  ander  which  his  removal  was  had 
contemplates  no  snch  procedure.  (Laws  of  1882,  chap.  410,  §  48.) 
It  provides  that  no  regular  clerk  or  head  of  bureau  shall  be 
removed  until  he  has  been  informed  of  the  cause  of  the  proposed 
removal,  and  has  been  allowed  an  opportunity  for  explanation,  and 
in  every  case  of  removal  the  true  grounds  thereof  shall  be  forthwith 
entered  upon  the  records  of  the  department.  Prior  to  this  enact- 
ment in  the  charter  of  1873,  the  clerk  could  be  removed  at  wiU,  and 
it  was  intended  as  a  restraint  upon  this  absolute  power.  No  trial  is 
contemplated,  and  the  production  of  evidence  to  prove  the  charge 
is  not  even  hinted  at.  It  seems  to  be  only  required  that  a  cause 
sliould  be  assigned  for  which  the  clerk  may  be  responsible,  and  of 
its  existence  the  head  of  the  department  is  the  sole  judge ;  but  he 
can  only  act  after  hearing  the  explanation  of  the  clerk  proposed 
to  be  removed. 

Here  it  may  not  be  improper  to  notice  the  criticisms  of  the  counsel 
for  the  relator  upon  the  commissioners,  because  one  of  them  made 
use  of  the  expression,  "  contemplated  action  of  the  board."  If  the 
learned  counsel  had  read  the  section  in  question  he  might  have 
learned  that  it  only  applies  to  those  cases  where  action  is  contem- 
plated or  where  a  removal  is  proposed,  or,  in  other  words,  contemplated, 
because  by  its  terms  the  clerk  is  to  be  informed  of  the  cause  of  the 
proposed  removal,  and  consequently  the  commissioners,  in  speaking 
of  contemplated  action  of  the  board,  did  nothing  but  state  what  the 
statute  required  to  exist  before  the  relator  could  be  called  upon  for 
an  explanation. 

If  any  authority  is  required  to  support  the  views  above  expressed, 
in  respect  to  the  rights  of  a  clerk  proposed  to  be  removed,  it  is  afforded 
by  the  case  of  People  ex  rd.  Keech  v.  Thompson  (94  N.  Y.,  451).  The 
court  say :  "  The  next  inquiry  which  arises  is  whether  the  commis- 
sioner committed  an  error  in  his  decision  in  refusing  to  require  that 
evidence  should  be  given  to  establish  the  allegations  made,  and  in 
not  allowing  testimony  to  be  introduced  in  favor  of  the  relator.  The 
commissioner  was  acting  by  virtue  of  the  statute  already  cited,  and 
he  was  bound  to  follow  its  provisions  and  to  fulfill  its  requirements 
and  nothing  more.  There  is  nothing  in  the  statute  which  requires 
that  the  cause  of  removal  shall  be  established  by  proof  taken  before 
the  commissioner.     It  seeTiis  to  have  been  intended  that  the  commis- 
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doner  sliould  exercise  this  power  upon  facts  witliin  liis  own 
knowledge,  or  based  upon  information  received  by  him,  after  com- 
municating to  the  relator  his  purpose  of  removing  him,  with  notice 
of  the  reason  why  he  proposed  to  take  such  action,  and  after 
allowing  him  an  opportunity  to  make  explanation  as  to  the  facts 
assigned  as  grounds  for  the  removal.  No  testimony  is  required  to 
be  taken  as  to  the  basis  of  the  commissioner's  action.  It  is  enough 
that  he  assigns  a  sufficient  cause  for  the  removal  and  furnishes  an 
opportunity  to  'the  relator  for  explanation  of  the  same.  This  tends 
to  prevent  removals  without  any  cause  whatever  or  upon  personal 
or  political  grounds.  It  would  be  unnecessary  to  take  proof  of 
neglect  or  omission  of  duty  within  the  knowledge  of  the  chief  of  the 
department,  and  the  statute  does  not  require  any  such  formality." 

"  The  chief  of  a  department,  under  the  statute,  is  authorized  and 
required  to  inform  the  subordinate  of  the  ground  which  induced 
him  to  believe  the  subordinate  to  be  negligent,  unfit  for  duty  or 
incapacitated  to  perform  his  duties,  and  for  which  he  proposes  to 
remove  him.  The  statute  makes  no  provision  for  a  formal  trial. 
It  does  not  require  that  witnesses  shall  be  produced  by  the  commis- 
sioner, and  that  the  officer  shall  be  pennitted  to  cross^xamine  the 
same,  or  that  he  shall  be  allowed  to  produce  witnesses  for  himself, 
or  to  be  heard  upon  a  trial,  but  simply  and  alone  allows  him  to  make 
explanation  and  then  leaves  the  matter  of  removal  in  the  discretion 
of  the  commissioner." 

"  Having  in  view  the  fact  that  the  commissioner,  in  the  proper 
discharge  of  his  duties  would  have  knowledge  generally  as  to  any 
n^lect  or  remissness  of  his  subordinate  officer,  or  that  he  would 
have  information  from  which  he  would  be  justified  in  drawing  an 
inference  as  to  his  acts  and  conduct,  it  is  a  fair  and  reasonable 
assumption  that  it  was  the  intention  of  the  statute  to  commit  to  the 
commissioner  the  power  to  remove  for  reasonable  cause,  to  act  upon 
his  own  knowledge  as  to  the  facts,  and  to  determine  when  within  his 
knowledge,  so  far  as  they  were  denied  by  the  relator,  and  to  judge 
whether  the  excuses  presented  by  him  were  reasonable  and  sufficient 
so  far  as  they  were  not  denied.  Such  a  discretion  is  not  unlimited, 
and  can  only  be  exercised  for  some  reasonable  cause,  as  was  held  by 
Allen,  J.,  in  People  ex  reh  Sims  v.  Fire  Commissioners  (73  N.  T.^ 
440),    Without  it  the  power  of  removal  might  be  of  little  avaiL 
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If  the  commissioner  was  to  be  constituted  a  conrt  for  the  pnrpoee 
of  trying  every  cliarge  which  might  properly  be  preferred  for  viola- 
tion  of  duty,  it  would  tend  very  much  to  embarrass  the  action  of  that 
ofiacer,  and  also  interfere  with  the  interest  of  the  public.  If  a  trial 
was  to  be  had,  the  law,  no  doubt,  would  have  so  provided,  and  not 
for  an  exj^lanation  merely.  In  cases  where  the  legislature  intended 
tliat  the  removal  should  not  be  made  without  cause  proven,  provision 
is  made  for  the  preferring  of  charges  and  an  examination  of  the 
same."    (Laws  of  1873,  chap.  335,  §§  41,  77.) 

It  seems  to  be  entirely  unnecessary  to  add  anything  to  this  lan- 
gnage,  as  it  is  as  applicable  to  the  case  at  bar  as  it  was  to  the 
case  cited. 

The  writ  should  be  dismissed,  with  costs. 

m 

Bradt  and  Daniels,  JJ.,  concurred. 
Writ  dismissed,  with  costs. 


THE  METROPOLITAN  ELEVATED  RAILWAY  COM^ 
PANY,  Respondent,  v.  CHARLES  DUGGIN  and  JOHN 
D.  SLAYBACK,  Appellants,  Impleaded  with  Othebs. 

AddiHonal  (UUnoanee  to  several  dqfendante — how  apportioned  where  the  judgmeiU  ie 

reversed  on  appeal  as  to  some  of  such  dtfendants. 

On  the  trial  of  an  action  brought  against  nine  defendants,  who  had  interposed 
demurrers  to  the  plaintiff's  complaint,  judgment  was  rendered  in  favor  of  the 
defendants,  and  separate  bills  of  costs  were  awarded  to  some  of  the  defendants, 
and  $750  was  awarded  to  all  of  the  defendants  as  an  additional  allowance. 
This  judgment  was  affirmed  at  General  Term,  and  separate  bills  of  cost  were 
taxed  by  the  same  defendants. 

On  appeal  to  the  Court  of  Appeals  that  court  reversed  the  judgment  as  to  all  of 
the  defendants  except  two,  as  to  whom  it  was  affirmed,  without  costs. 

ffeld,  that  the  two  defendants,  in  whose  favor  judgment  of  affirmance  was  rendered 
by  the  Court  of  Appeals,  were  entitled  to  full  bills  of  costs  at  the  General  and 
Special  Terms,  but,  if  to  any  part  thereof,  only  to  their  proportionate  share  of 
the  additional  allowance  of  |750,  namely,  two-ninths  thereof. 

Appeal  by  the  defendants  Charles  Duggin  and  John  D.  Slayback 
from  an  order  made  at  the  New  York  Special  Term,  and  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  7th  day 
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of  July,  1890,  so  far  as  it  directed  tliat  the  clerk  of  the  city  and 
county  of  New  York  satisfy  of  record  the  judgment  entered  in  the 
office  of  the  clerk  of  the  City  and  County  of  New  York  on  the  16th 
day  of  July,  1886,  in  favor  of  the  above-named  defendants  and 
against  the  above-named  plaintiff,  upon  payment  or  tender  to  the 
defendants  Charles  Duggin  and  John  D.  Slayback  of  the  sum  of 
ninety-six  dollars  and  seventy-two  cents,  with  interest  thereon,  being 
the  full  amount  of  the  costs  contained  in  said  judgment,  and  the 
sum  of  $166.67,  being  two-ninths  of  the  extra  allowance  contained 
in  said  judgment. 

George  W.   WeiffenJbdch^  for  the  appellants. 

Brcmierd  ToUeSy  for  the  respondent. 

Van  Bbunt,  P.  J. : 

This  action  was  brought  against  the  defendants  Duggin  and  Slay- 
back,  together  with  seven  others.  Judgment  was  rendered  in  favor 
of  the  defendants  upon  demurrers,  and  separate  bills  of  costs  were 
awarded  to  some  of  the  defendants,  and  $750  was  awarded  to  all  of 
the  defendants  in  addition  to  costs. 

The  judgment  was  affirmed  at  General  Term,  and  separate  bills 
of  costs  were  taxed  by  the  same  defendants.  The  Court  of  Appeals 
reversed  the  judgment  as  to  all  of  the  defendants  except  Duggin 
and  Slayback,  as  to  whom  it  was  affirmed,  without  costs. 

These. defendants  claimed  that  they  were  entitled  to  be  paid  in 
full  the  judgments  of  General  and  Special  Term  for  costs,  and,  also, 
the  allowance,  in  addition  to  costs,  of  $750.  The  plaLGitiff  claimed 
that  they  were  only  entitled  to  their  proportionate  share  of  each. 
A  motion  was  made  for  an  order  that  the  clerk  satisfy  judgments  on 
payment  of  such  proportion.  The  court  denied  this  motion,  but 
held  that  Duggin  and  Slayback  were  entitled  to  full  costs  at  General 
and  Special  Terms,  and  to  their  proportionate  share  of  the  allow- 
ance, viz.,  two-ninths. 

From  this  order  Duggin  and  Slayback  appealed,  and  the  only 
question  presented  is,  are  they  entitled  to  the  whole  allowance  ? 

It  would  seem  to  be  a  sufficient  answer  to  this  claim  that  no  such 

allowance  has  ever  been  made  to  them.     Additional  allowances  are 

»        .        -.  ■... 

within  the  discretion  of  the  court,  and  no  court  has,  as  yet,  exercised 
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its  discretion  in  their  favor.  The  allowance,  as  made,  was  to  all 
the  defendants,  not  to  Duggin  and  Slayback,  and  if  the  respondent 
had  appealed  it  might  be  claimed,  with  much  greater  force,  that 
they  were  not  entitled  to  receive  any  allowance,  as  the  court  has 
never  awarded  any  to  them  alone. 

It  is  urged  that  there  is  no  difference,  as  far  as  the  right  of 
Duggin  and  Slayback  are  concerned,  between  the  costs  and  the 
allowance,  and  that  it  is  just  as  idle  to  speculate  what  allowance 
would  have  been  awarded  to  them  alone  as  it  is  to  speculate  on  the 
amount  of  costs  which  they  would  have  had. 

We  think  that  a  part  of  this  proposition  is  probably  true,  and  that 
it  is  idle  to  speculate  what  allowance  Duggin  and  Slayback  would 
have  had  if  successful  alone;  and,  therefore,  probably  no  part  of 
the  allowance  should  have  been  awarded  them,  as  the  discretion  of 
the  court,  as  we  have  said,  has  never  been  exercised  in  their  favor 
under  these  circumstances. 

As  to  the  costs,  however,  the  situation  is  different.  As  far  as 
appears  from  the  appeal  papers,  Duggin  and  Slayback  were  entitled, 
as  matter  of  right,  to  costs ;  their  amount  is  fixed  by  statute,  and 
there  is  no  speculation  about  it  when  they  are  awarded  statutory  costs. 

The  order  should  be  affirmed,  with  ten  dollars  costs  and 
disbursements. 

Brady  and  Daniels,  JJ.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  kx  bbl 
JOSEPH  C.  HIGGINS,  Respondent,  v.  HUGH  J.  GRANT, 
Matob,  bto.,  and  Othbbs,  Composing  thb  Boabd  of  Cmr 
Rbgobd,  Appbllants. 

Betum  to  a  writ  of  certiorari — part  of  it  cannot  be  stricken  out  by  the  court  a$ 
irrelevant — if  incomplete  a  further  return  may  be  ordered^ 

While  the  officers  of  a  board,  to  which  a  writ  of  certiorari  is  directed,  are 
required  to  return  no  more  than  a  full  account  of  the  proceedings  to  be  reviewed 
by  means  of  the  writ,  no  authority  has  been  given  to  the  court  to  strike  out  any 
peat  oi  the  return  because  it  may  be  irrelevant. 
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Where  omissions  exist  in  the  return,  so  that  a  full  and  complete  return  of  the  pro- 
ceeding has  not  been  made,  the  power  has  been  conferred  upon  the  court  to 
order  the  making  of  a  further  return. 

Appeal  by  the  Mayor,  Aldermeu  and  Commonalty  of  the  City  of 
New  York  from  an  order  made  at  a  Special  Term  of  the  Supreme 
Court  and  entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  9th  day  of  May,  1890,  which  granted  the  relator's  motion 
and  directed  that  the  return  to  a  writ  of  certiorari  issued  in  the 
aboYe-entitled  matter  be  amended,  by  omitting  therefrom  certain 
resolutions  or  proceedings,  and  by  including  therein  certain  requests 
made  by  the  relator  at  a  meeting  of  September,  1889,  "  to  be  con- 
fronted with  the  proofs  and  witnesses  against  him,  and  to  call 
witnesses  in  his  behalf." 

Woolsey  Ca/rmaltj  for  the  appellants. 

John  Jerolomany  for  the  respondent. 

Danibls,  J. : 

The  course  of  proceeding  to  be  taken  and  followed  in  applications 
for  and  proceedings  upon  writs  of  certiorari  are  now  regulated  and 
governed  by  the  statute.  And  while  the  officers  or  boards  to  which 
the  writ  shall  be  directed  are  required  to  return  no  more  than  a  full 
account  of  the  proceedings  to  be  reviewed  by  means  of  the  writ,  no 
authority  has  been  given  for  striking  out  any  part  of  the  return 
because  it  may  be  irrelevant.  The  officers  and  boards  to  which  the 
writ  is  frequently  directed  are  not  so  accustomed  to  preside  over 
legal  proceedings  as  to  ensure  a  strict  observance  of  the  directions 
and  province  of  the  writ  in  making  their  return.  They  are  liable  to 
transcend  as  well  as  to  fall  short  of  the  directions  in  making  their 
return.  And  when  they  have  returned  matters  not  relevant  to  the 
feview  of  their  proceedings,  it  has  not  been  the  practice  to  strike 
them  out,  but  to  disregard  such  matters  in  the  hearing  of  the  return. 
The  court  is  more  competent  to  do  that  than  the  persons  usually  are 
who  are  required  to  make  the  return.  The  statutory  provisions 
contain  no  authority  for  correcting  the  return  on  motion  by  striking 
from  it  irrelevant  statements.  But  the  practice  has  been  to  permit 
them  to  remain  in  the  return,  and  to  review  the  decision  made  upon 
what  took  place  upon  and  in  connection  with  the  hearing  and 
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its  discretion  in  their  favor.  The  allowance,  as  made,  was  to  all 
the  defendants,  not  to  Dnggin  and  Slayback,  and  if  the  respondent 
had  appealed  it  might  be  claimed,  with  much  greater  force,  that 
they  were  not  entitled  to  receive  any  allowance,  as  the  conrt  has 
never  awarded  any  to  them  alone. 

It  is  urged  that  there  is  no  difference,  as  far  as  the  right  of 
Duggin  and  Slayback  are  concerned,  between  the  costs  and  the 
allowance,  and  that  it  is  just  as  idle  to  speculate  what  allowance 
would  have  been  awarded  to  them  alone  as  it  is  to  speculate  on  the 
amount  of  costs  which  they  would  have  had. 

We  think  that  a  part  of  this  proposition  is  probably  true,  and  that 
it  is  idle  to  speculate  what  allowance  Duggin  and  Slayback  would 
have  had  if  successful  alone ;  and,  therefore,  probably  no  part  of 
the  allowance  should  have  been  awarded  them,  as  the  discretion  of 
the  court,  as  we  have  said,  has  never  been  exercised  in  their  favor 
under  these  circumstances. 

As  to  the  costs,  however,  the  situation  is  different.  As  far  as 
appears  from  the  appeal  papers,  Duggin  and  Slayback  were  entitled, 
as  matter  of  right,  to  costs ;  their  amount  is  fixed  by  statute,  and 
there  is  no  speculation  about  it  when  they  are  awarded  statutory  costs. 

The  order  should  be  affirmed,  with  ten  dollars  costs  and 
disbursements. 

Bradt  and  Daniels,  JJ.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


THE  PEOPLE  OF  THE  STATE  OP  NEW  YORK  ex  eel 
JOSEPH  C.  HIGGINS,  Respondent,  v.  HUGH  J.  GRANT, 

MaYOS,    etc.,    and    OtHEBS,    CoMPOSINa    THE    BOABD    OF    CnT 

Record,  Appellants. 

Return  to  a  writ  of  certiorari — part  of  it  cannot  he  stricken  out  by  the  court  at 
irrdeeant — (f  incomplete  a  further  return  may  be  ordered. 

While  the  officeiB  of  a  board,  to  which  a  writ  of  certiorari  is  directed,  are 
required  to  return  no  more  than  a  full  account  of  the  proceedings  to  be  reviewed 
bj  means  of  the  writ,  no  authoritj  has  been  given  to  the  court  to  strike  out  any 
part  of  the  return  because  it  may  be  irrelevant. 
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Where  omissions  exist  in  the  return,  so  that  a  full  and  complete  return  of  the  pro- 
ceeding has  not  been  made,  the  power  has  been  conferred  upon  the  court  to 
Older  the  making  of  a  further  return. 

Appeal  by  the  Mayor,  Aldermen  and  Commonalty  of  the  City  of 
New  York  from  an  order  made  at  a  Special  Term  of  the  Supreme 
Court  and  entered  in  the  oflSce  of  the  clerk  of  the  county  of  New  York 
on  the  9th  day  of  May,  1890,  which  granted  the  relator's  motion 
and  directed  that  the  return  to  a  writ  of  certiorari  issued  in  the 
above-entitled  matter  be  amended,  by  omitting  therefrom  certain 
resolutions  or  proceedings,  and  by  including  therein  certain  requests 
made  by  the  relator  at  a  meeting  of  September,  1889,  "  to  be  con- 
fronted with  the  proofs  and  witnesses  against  him,  and  to  call 
witnesses  in  his  behalf." 

WooUey  Ca/rmalt^  for  the  appellants. 

John  Jetoloman^  for  the  respondent. 

Danibls,  J. : 

The  course  of  proceeding  to  be  taken  and  followed  in  applications 
for  and  proceedings  upon  writs  of  certiorari  are  now  regulated  and 
goYemed  by  the  statute.  And  while  the  officers  or  boards  to  which 
the  writ  shall  be  directed  are  required  to  return  no  more  than  a  full 
account  of  the  proceedings  to  be  reviewed  by  means  of  the  writ,  no 
authority  has  been  given  for  striking  out  any  part  of  the  return 
because  it  may  be  irrelevant.  The  officers  and  boards  to  which  the 
writ  is  frequently  directed  are  not  so  accustomed  to  preside  over 
1^1  proceedings  as  to  ensure  a  strict  observance  of  the  directions 
and  province  of  the  writ  in  making  their  return.  They  are  liable  to 
transcend  as  well  as  to  fall  short  of  the  directions  in  making  their 
return.  And  when  they  have  returned  matters  not  relevant  to  the 
review  of  their  proceedings,  it  has  not  been  the  practice  to  strike 
them  out,  but  to  disregard  such  matters  in  the  hearing  of  the  return. 
The  court  is  more  competent  to  do  that  than  the  persons  usually  are 
who  are  required  to  make  the  return.  The  statutory  provisions 
contain  no  authority  for  correcting  the  return  on  motion  by  striking 
^m  it  irrelevant  statements.  But  the  practice  has  been  to  permit 
them  to  remain  in  the  return,  and  to  review  the  decision  made  upon 
what  took  place  upon  and  in  connection  with  the  hearing  and 
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decifiiou.  That,  too,  is  the  safer  course  to  be  followed,  for  if  the 
court,  on  motion,  were  permitted  to  strike  out  portions  of  the  return 
it  might  be  induced  to  extend  its  corrective  authority  to  the  exclusion 
of  what  might  be  very  essential  to  a  correct  determination  of  the 
case.  There  is,  at  least,  danger  that  the  practice  might  result  in 
injuiy  to  the  relator's  case,  while  there  can  be  none  in  the  exercise 
by  the  court  of  review  of  its  unquestioned  authority  to  consider 
only  what  may  legally  be  pertinent  to  the  case  itself. 

As  to  omissions,  by  which  a  full  and  complete  return  of  the  pro- 
ceeding has  not  been  made,  there  the  case  is  clearly  different.  For 
the  relator  is  then  deprived  of  the  right  secured  to  him  of  a  complete 
review  of  the  proceeding  against  him.  To  avoid  that  the  power 
has  been  provided  for  the  court  to  order  a  further  return.  (Code 
of  Civ.  Pro.,  §  2135.)  And  it  previously  eidsted  as  fully  as  it  has 
been  here  provided. 

To  entitle  him  to  a  further  return  the  relator  has  sworn  that  the 
return  is  defective  in  the  respects  ordered  to  be  supplied.  It  is  not 
entirely  dear  that  he  is  right,  but,  to  avoid  the  possibility  of  injustice, 
a  fuller  statement  from  the  board  of  the  requests  made  by  and  on 
behalf  of  the  relator,  and  the  disposition  made  of  them,  are  proper, 
for  upon  them  and  the  disposition  made  of  them  his  case  may  very 
considerably  depend.  The  part  of  the  order  requiring  the  further 
return  as  to  these  matters  was  proper,  and  it  should  be  maintained. 

The  order'  should,  accordingly,  be  modified  by  reversing  that  part 
of  it  which  directs  any  portion  of  the  return  to  be  stricken  out,  and 
denying  so  much  of  the  motion,  and  affirming  so  much  as  directs 
the  further  return  to  be  made.  And  this  modification  should  be 
without  costs  of  the  appeal  to  either  party. 

Van  Bbunt,  P.  J.,  and  Bbady,  J.,  concurred. 

Order  modified  as  directed  in  opinion,  and,  as  modified,  affirmiedy 
without  costs  of  the  appeal  to  either  party. 
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TAENDSTICKSFABRIKS  AKTIEBOLAGET  VULCAN, 
Appellant,  v.  ELIJAH  MYERS  and  J.  HARBY  MOSES, 
Respondents. 

Bvidenee — denial  of  knaioiedge  as  to  incorporati&n — tr€td&4nark — proofrequired  in 

an  action  to  prevent  its  um. 

Upon  the  trial  of  an  action,  in  which  the  complaint  alleges  that  the  plaintiff  was  a 
corporation  organized  and  doing  business  under  and  by  virtue  of  the  laws  of  the 
Kingdom  of  Norway  and  Sweden,  and  the  answer  of  the  defendants  is,  ''upon 
information  and  belief,  they  deny  the  plaintiff  ever  was  or  now  is  a  corporation," 
it  is  not  necessaiy  for  the  plaintiff  to  prove  its  existence  as  a  corporation. 

By  section  1776  of  the  Code  of  Civil  Procedure,  such  proof  is  not  required,  unless 
the  answer  is  verified  "and  contains  an  affirmative  allegation  that  the  plaintiff 
or  the  defendant,  as  the  case  may  be,  is  not  a  corporation;  *'  and  by  section  1779 
it  is  provided  that  "  an  action  may  be  maintained  by  a  foreign  corporation  in 
like  manner,  and  subject  to  the  same  regulations  as  where  the  action  is  brought 
by  a  domestic  corporation,  except  as  otherwise  specially  prescribed  by  law." 

In  order  to  maintain  an  action  to  prevent  the  use  of  a  trade-mark  by  another,  the 
law  does  not  require  proof  that  the  trade-mark  used  by  the  defendant  is  a  per- 
fect or  complete  simulation  or  resemblance  of  that  of  the  plaintiff. 

Where  the  evidence  is  such  as  to  present  the  question  whether  the  resemblance  of 
one  trade-mark  to  another  is  such  as  will  probably  deceive  purchasers,  it  is  not 
necessary  for  the  plaintiff  to  present  further  proof  showing  that  purchasers  have, 
in  fact,  been  deceived  by  the  defendants'  simulations  of  his  trade-mark. 

Appeal  by  the  plaintiff,  upon  questions  of  law  and  upon  the 
facts,  from  a  judgment  of  the  Supreme  Court,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  24:th  day  of  Feb- 
ruary, 1890,  after  a  trial  at  the  Kew  York  Special  Term,  and,  also, 
from  an  order  dismissing  the  complaint  in  the  above-entitled  action, 
entered  in  said  clerk's  office  on  the  same  day. 

The  complaint,  among  other  things,  alleged  "  that,  at  the  dates  here- 
inafter mentioned,  the  plaintiff  was,  and  still  is,  a  corporation  organized 
and  doing  business  under  and  by  virtue  of  the  laws  of  the  kingdom 
of  Norway  and  Sweden."  The  answer,  among  other  things,  alleged 
as  follows:  "and,  upon  information  and  belief,  they  deny  the 
plaintiff  ever  was  or  now  is  a  corporation." 

The  action  was  brought  by  the  plaintiff  to  obtain  an  injunction 
restraining  the  defendant  from  using  a  box  containing  matches, 
Hun —Vol.  L VIII        21 
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because,  as  alleged,  it  infringed  upon  a  label  or  trade-mark  nsed  by 
the  plaintiff. 

S.  Aplingtony  for  the  appellant. 

Michael  R.  Gwrdozo^  for  the  respondents. 

Daniels,  J. : 

The  parties  to  this  action  are  manufacturers  and  dealers  in  matches. 
They  have  been  put  up  and  sold  in  boxes  accompanied  with  labels, 
designated  to  be  trade-marks.  The  label  of  the  plaintiff  is  alleged 
to  have  been  unlawfully  imitated  by  that  of  the  defendants,  which 
is  stated  to  have  been  devised  and  used  to  divert  and  obtain  its 
trade,  and  to  injure  it  in  its  business  by  the  use  of  this  label  At 
the  trial  of  the  action  proof  was  given  from  wliich  it  is  contended 
that  the  court  would  have  been  warranted  in  finding  that  these  alle- 
gations had  been  sustained,  but  it  was  not  definitely  acted  upon  by 
the  court,  for  the  complaint  was  dismissed  at  the  close  of  the 
plaintiff's  evidence,  on  the  motion  of  the  defendants.  This  motion 
was  made  on  the  ground  that  the  allegation  that  the  plaintiff  was  a 
corporation,  which  the  answer  denied,  had  not  been  proved ;  that  no 
cause  of  action  had  been  proved ;  ^^  that  there  is  no  such  similarity 
between  the  plaintiff's  trade-mark  or  label  and  the  defendants'  as 
would  warrant  a  court  of  equity  granting  an  injunction  m  the 
absence  of  proof  that  people  have  been  deceived,"  The  justice 
presiding  then  responded :  "  My  impression  is  that  in  the  absence  of 
such  proof  you  have  not  made  out  a  case,  and  I,  therefore,  dismiss 
the  complaint. 

It  was  alleged  in  the  complaint  that  the  plaintiff  was  a  corporation 
organized  and  doing  business  under  and  by  virtue  of  the  laws  of  the 
kingdom  of  Norway  and  Sweden.  The  denial  of  the  defendant 
was  '^  upon  information  and  belief  they  deny  the  plaintiff  ever  was 
or  now  is  a  corporation."  This  denial  would  be  wholly  insufficient  to 
require  proof  of  the  existence  of  the  plaintiff  as  a  corporation  if  it  had 
been  alleged  to  have  been  created  under  the  laws  of  this  State.  For 
by  section  1776  of  the  Code  of  Civil  Procedure,  it  has  been  enacted 
that  such  proof  need  not  be  given  unless  the  answer  is  verified, 
^^  and  contains  an  affirmative  allegation  that  the  plaintiff,  or  the 
defendant,  as  the  case  may  be,  is  not  a  corporation."    This  was  not 
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an  affirmative  allegation  within  this  section,  and  would  not  have 
entitled  the  defendants  to  insist  upon  this  proof,  if  the  plaintiff  had 
been  alleged  to  have  become  incorporated  under  the  laws  of  this 
State.  But  the  absence  of  that  allegation  was  not  important  as 
long  as  it  was  alleged  that  the  plaintiff  was  created  a  corporation 
under  the  laws  of  the  kingdom  of  Sweden  and  Norway.  For  by 
section  1779  of  this  Code,  it  has  been  further  declared  that  ^'  an 
action  may  be  maintained  by  a  foreign  corporation,  in  like  manner, 
and  subject  to  the  same  regulations  as  where  the  action  is  brought 
by  a  domestic  corporation,  except  as  otherwise  specially  prescribed 
by  law."  To  dispense  with  proof  of  the  corporate  existence  of  the 
plaintiff,  in  the  absence  of  this  affirmative  allegation  of  an  answer, 
was  a  regulation  of  the  action  in  the  case  of  a  domestic  corporation. 
It  defined  and  prescribed  the  course  of  proceeding  in  the  action. 
And  as  there  was  no  specific  provision  requiring  a  foreign  corpora- 
tion to  make  proof  of  its  corporate  existence  under  this  denial,  it 
follows  that  proof  of  the  plaintiff's  incorporation  could  not  be  exacted 
without  some  regulation  requiring  it ;  that  would  be  an  invidious, 
as  well  as  unwarranted  distinction,  needlessly  embarrassing  to  the 
course  and  transactions  of  trade  and  business,  so  largely  at  the  present 
time  carried  on  in  the  commercial  world  by  means  of  corporations 
formed  under  the  laws  of' other  States  of  this  Union  and  of  foreign 
countries.  As  there  is  no  such  regulation  as  required  this  proof, 
there  was  no  ground  presented  for  the  dismissal  of  this  complaint 
because  of  the  absence  of  this  evidence. 

To  maintain  this  or  any  other  action  for  the  use  of  the  trade-mark 
of  another,  the  law  does  not  exant  a  peifect  or  complete  simulation 
or  resemblance.  But  what  has  been  made  necessary  is,  that  there 
shall  be  such  an  imitation  of  the  plaintiff^s  trade-mark  by  the  defend- 
ants as  is  calculated  to,  and  probably  will,  deceive  purchasers  into  the 
belief  that,  in  buying  the  defendants'  articles,  they  are  really  obtaining 
those  manufactured  or  dealt  in  by  the  plaintiff,  and  in  that  manner 
induce  them  to  purchase  the  defendants'  productions  for  those  of 
the  plaintiff.  The  law,  to  that  extent,  intends  to  afford  the  plaintiff 
protection  against  the  artful  and  ingenious  wrongs  of  rival  dealers. 
This  was  so  clearly  stated  in  CoLman  v.  Crump  (70  N.  Y.,  573)  as 
to  justify  a  repetition  of  what  was  there  said  by  Judge  Allbn,  for 
it  is  specially  applicable  to  and  states  the  principle  governing  this 
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cafie.  It  was  then  said  that  '^  a  party  may  have  a  property  in,  that 
is,  an  excluBive  right  to  use  a  '  name,  symbol,  figure,  letter,  form  or 
device '  to  distinguish  goods  manufactured  and  sold  by  him  from 
those  manufactured  and  sold  by  others,  or  to  indicate  when  or  by 
whom,  or  at  what  manufactory  the  article  to  which  it  is  affixed  is 
manufactured.  This  property  right  the  courts  will  protect  by  injunc- 
tion, and  for  its  invasion  the  law  gives  compensation  in  damages. 
It  is  an  infraction  of  that  right  to  print  or  manufacture,  or  put  on 
the  market  for  sale  and  sell  for  use,  upon  articles  of  merchandie^ 
of  the  same  kind  as  those  upon  which  it  is  used  by  the  proprietor, 
any  device  or  symbol,  which,  by  its  resemblance  to  the  established 
trade-mark,  will  be  liable  to  deceive  the  public  and  lead  to  the  pur- 
chase and  use  of  that  which  is  not  the  manufacture  of  the  proprietor, 
believing  it  to  be  his.  It  is  not  necessary  that  the  symbol,  figure 
or  device  used  or  printed,  and  sold  for  use,  should  be  a  /ac  simile^ 
a  precise  copy  of  the  original  trade-mark,  or  so  close  an  imitation 
that  the  two  cannot  be  distinguished  except  by  an  expert,  or  upon 
critical  examination  by  one  familiar  with  the  genuine  trade-mark. 
If  the  false  is  only  colorably  diflFerent  from  the  true  —  if  the  resem- 
blance is  such  as  to  deceive  a  purchaser  of  ordinary  caution,  or  if  it 
is  calculated  to  deceive  the  careless  and  unwary,  and  thus  to  injure 
the  sale  of  the  goods  of  the  proprietor  of  the  trade-mark,  the  injured 
party  is  entitled  to  relief."  (Id.,  578.)  And  it  may  be  added  that 
the  action  will  not  necessarily  be  defeated  by  such  points  of  differ- 
ence as  will  be  observable  by  placing  the  labels  or  trade-marks  side 
by  side,  if  the  general  appearance  and  prominent  features  prove  to 
be  so  far  identical  as  to  induce  dealers  not  having  them  both  present, 
to  accept  the  defendants'  for  the  plaintiff's.  And  these  principles 
have  the  approval  and  support  of  many  other  authorities.  {Munro 
V.  Bead^e^  55  Hun,  312;  Kinney  Tobacco  Co.  v.  JH oiler ^  53  id., 
340.)  And  it  was  not  in  the  least  impaired  or  undermined  by  what 
was  decided  in  Mofgan^s  Sons  v.  Troxdl  (89  N.  Y.,  292),  where 
the  attributes  of  resemblance  were  too  slight  to  produce  the  decep- 
tion of  even  the  "  unwary." 

When  the  evidence  is  such  as  to  present  the  question  whether  the 
resemblance  of  the  one  symbol,  or  trade-mark,  to  the  other  is  such 
as  will  probably  deceive  purchasers,  then  it  is  not  necessary  that 
further  proof  should  be  added  that  purchasers  have  been,  in  fact. 
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deceived  by  the  defendants'  fiimulation.  The  facts  required  to  main- 
tain an  action  to  enjoin  the  infringement  of  a  trade-mark  were  fully 
examined  and  discussed  in  ManufaGturing  Company  v.  Trainer 
(101  U.  S.,  51);  and  among  the  points  accepted  by  the  court  is  the 
conclusion  that  it  is  not  ''  necessary  to  show  that  any  one  has,  in  fact, 
been  deceived  if  the  imitation  is  such  as  to  prove  that  it  is  calculated 
to  deceive  ordinary  purchasers  using  ordinary  caution."     (Id.,  65.) 

But  the  defendants  had  precluded  themselves  from  resting  upon 
the  objection  that  proof  had  not  been  given  that  persons  had  not 
been  deceived  into  the  belief  that  their  label  was  that  of  the  plaintiff, 
for  its  agent  was  asked,  ^'  After  that  match  was  placed  npon  the 
market  by  the  defendants,  what  effect,  if  any,  did  it  have  upon  your 
trade  of  *  The  Vulcan  Match  ? '  "  A  nd  "  Did  the  placing  upon  the 
market  of  *  The  Vulture  Match '  have  any  effect  upon  the  sales  of 
*  The  Vulcan  Match '  through  you  ? "  These  questions  were  not  cor- 
rect in  point  of  form.  But  that  deficiency  in  them  could  well  have 
been  removed  if  they  had  been  objected  to  on  that  ground.  But 
they  were  not.  The  objections  were  made  in  the  most  general 
form.  They  were  each  only  "  objected  to  by  defendants'  counsel." 
And  this  objection  was  sustained  and  the  evidence  excluded,  and 
the  plaintiff  excepted.  These  exceptions  were  well  taken,  for  the 
plaintiff  was  at  liberty  to  prove,  if  that  could  be  done,  that  its  sales 
had  been  reduced  by  placing  the  defendants'  matches  in  this  manner 
upon  the  market.  And  these  general  objections  did  not  warrant 
the  exclusion  of  the  evidence  expected  to  be  obtained  by  these 
questions.  {Bergmann  v.  Jones j  94  N.  Y.,  51.)  But  as  it  had  been 
so  excluded  the  defendants  could  not  make  the  absence  of  this  proof 
a  ground  for  dismissing  the  complaint. 

A  very  decided  effort  has  been  made  to  sustain  this  dismissal  on 
the  ground  that  the  differences  between  the  labels  were  such  as  to 
prevent  the  plaintiff  from  maintaining  the  action.  But  that  posi- 
tion is  not  tenable,  for  it  did  not  enter  into  the  disposition  of  tlie 
case  at  the  trial.  The  learned  presiding  justice,  on  the  contrary, 
dismissed  the  action  because  of  the  absence  of  proof  that  the 
plaintiff  was  a  corporation,  and  that  people  had  been  deceived  by 
the  defendants'  label.  As  has  already  been  seen,  this  proof  was 
not  required  to  be  made,  and  the  defendants  by  their  own  conduct 
had  prevented  themselves  from  insisting  that  the  latter  fact  should 
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be  BQStained  by  evidence,  even  if  that  conld  be  otkerwifie  held  to  be 
necessary. 

There  are  important  features  of  difference  as  well  as  resemblances 
in  these  labels,  as  will  be  seen  by  their  inspection.  Bnt  whether  the 
plaintiff's  label  has  been  unlawfully  infringed  by  the  defendants  is 
not  a  question  now  to  be  determined.  The  matches  were  shown  to 
be  exhibited  for  the  purposes  of  sale,  by  the  single  box,  although 
sold  in  packages.  These  boxes  were  each  accompanied  with  the 
plaintiff's  labeL  And  there  is  reason  to  believe  tliat  the  defendants' 
matches  were  sold  in  the  same  general  manner  with  their  labels. 
The  following  are  two  of  these  labels,  each  attached  to  the  same 
wooden  back-ground. 

rPladntlirt  lakel  bere  appmn  Inl  rDefendanto*  label  here  appaan  lal 

L  orlclnal  opinion.  J  ^  original  opinion.  -* 

And  followed  by  a  fold  presenting  these  appearances :  Friction, 
space  and  words. 

rPlirinturi  exhfbM  bere  apeanl  r  I>ef endaato' ezblblt  here  appearfl 

L         In  original  opinion.  -^  *•  In  original  opinion.  -J 

But  as  the  complaint  was  dismissed  for  the  causes  which  have 
been  stated,  and  without  considering  whether  there  was  any  unlaw- 
ful simulation  of  the  plaintiff's  label  by  the  defendants,  that  ques- 
tion is  not  now  presented  for  decision  by  the  appeal.  It  is  enough 
that  the  case  was  dismissed,  because  of  the  absence  of  proof  on  the 
facts  which  have  been  mentioned,  and  that  these  defects  were  unim- 
portant. Whether  the  case  did  or  did  not,  as  the  evidence  was 
given,  so  present  this  fact  of  resemblance  between  the  labels  as  to 
entitle  the  plaintiff  to  maintain  the  action,  was  not  denied  or  cod- 
sidered  at  the  trial,  and,  therefore,  it  has  not  been  brought  by  the 
appeal  before  this  court  to  be  reviewed.  {Place  v.  Hayward^  117 
N.  Y.,  487.) 

But  as  the  case  was  disposed  of  the  judgment  cannot  be  sustained. 
It  should,  therefore,  be  reversed  and  a  new  trial  ordered,  with  costs 
to  the  plaintiff  to  abide  the  result. 

Brady,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  the  plaintiff 
to  abide  the  event. 
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MARY    A.    P.    TUCKER,    Plaintiff,    v.    CORNELIA 

QILMAN,    Respondent. 

Alignment  of  Jttdgment — liability  of  the  auignee  for  eoaU,  where  the  judgment  is 

reoereed  on  appeal. 

Where  a  judgment,  recovered  before  the  trial  court,  is  assigned,  together  with 
"  all  sums  of  money  that  may  be  had  or  obtained  by  means  thereof,  or  on  any 
proceedings  to  be  had  thereupon,"  and  such  judgment  is  reversed  on  an  appeal, 
the  assignee  of  the  judgment  is  liable  for  the  costs  recovered  by  the  defendant 
by  reason  of  the  failure  of  the  plaintiff's  cause  of  action,  and  an  order  is  properly 
made  by  the  court  directing  the  payment  of  such  costs  by  such  assignee. 

The  liability  is  not  limited  to  the  costs  accruing  after  the  assignment,  but  extends 
to  all  the  costs  of  the  action* 

This  rule  is  applicable  to  an  action  brought  by  the  assignee  of  the  receiver  of  a 
manufacturing  company,  incorporated  under  the  laws  of  the  State  of  New 
York,  to  recover  the  balance  of  sixty  per  cent  of  the  defendant's  unpaid  sub- 
scription for  the  stock  of  such  company,  where  the  plaintiff  fails  to  recover 
judgment  by  reason  of  the  complaint  setting  forth  a  claim  for  the  recovery  of 
the  amount  unpaid  and  owing  by  the  defendant  on  the  shares  of  stock  of  the 
corporation  subscribed  for,  instead  of  a  cause  of  action  for  the  ascertainment 
and  adjustment  of  the  amount  which  is  properly  payable  by  such  stockholder 
in  order  to  satisfy  the  debts  of  the  company. 

It  is  only  when  the  judgment  attempted  to  be  assigned  has  been  recovered  upon 
a  cause  of  action,  not  itself  assignable  or  transferable,  that  the  attempted  assign- 
ment will  not  operate  to  charge  the  assignee  with  the  costs  of  the  action  where 
such  judgment  shall  be  subsequently  reversed  on  appeal 

The  liability  cannot  be  avoided  by  the  omission  of  the  assignee  to  take  active 
charge  of  the  prosecution  of  the  action,  as  it  results  from  the  assignment  itself, 
by  which  the  assignee  becomes  entitled  to  the  advantages  of  the  litigation  in 
case  of  its  success. 

Appeal  by  Preble  Tucker  from  an  order  of  the  Supreme  Court, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
2d  day  of  July,  1890,  as  amended  by  an  order,  entered  July  3, 1890, 
directing  that  the  said  Preble  Tucker,  as  a  person  beneficially  inter- 
ested in  the  recovery  in  this  action,  pay  to  George  H.  Fletcher, 
attorney  for  the  defendant  herein,  the  costs  recovered  by  the  said 
defendant  Cornelia  Oilman  against  the  plaintiff  herein,  amounting 
to  the  sura  of  $970.11. 

The  action  was  brought  by  the  plaintiff,  as  the  assignee  of  the 
receiver  of  the  Kings  County  Manufacturing  Company,  to  recover 
$9,000  alleged  to  be  a  balance  unpaid  upon  stock  which  the  defend- 
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ant  held  in  a  certain  corporation  known  as  the  Kings  Conntj 
Manufacturing  Company.  Judgment  was  recovered  against  the 
defendant  at  the  circuit  for  $  1 0,323.34,  and  an  appeal  was  taken 
therefrom,  pending  which  appeal  Preble  Tucker  took  an  assignment 
of  the  judgment. 

Upon  the  appeal  to  the  General  Term  the  judgment  below  was 
reversed,  and  on  appeal  to  the  Court  of  Appeals  judgment  abso- 
lute was  rendered  against  the  plaintiff  and  the  costs  were  taxed 
at  $970.11. 

Charles  J,  Hwrdy^  for  Preble  Tucker,  appellant. 

George  H,  Fletcher^  for  the  respondent. 

Daniels,  J. : 

The  plaintiff,  as  the  assignee  of  the  receiver  of  the  Kings  County 
Manufacturing  Company,  a  corporation  formed  under  the  manu- 
facturing laws  of  this  State,  brought  this  action  to  recover  the  bal- 
ance of  sixty  per  cent  of  the  defendant's  unpaid  subscription  for  the 
stock  of  the  company.  The  receiver  was  appointed  on  the  petition 
of  the  assignees  in  bankruptcy  of  Frances  Mirick,  who  was  a  judg- 
ment-creditor of  the  corporation.  She  recovered  a  judgment  at  the 
trial  for  the  amount  owing  by  the  defendant  on  her  subscription. 
And  after  it  had  been  entered  she  made  a  written  assignment  of  the 
judgment,  "  and  all  sums  of  money  that  may  be  had  or  obtained  by 
means  thereof,  or  on  any  proceedings  to  be  had  tliereupon."  An 
appeal  was  taken  from  the  judgment,  which  was  afterwards  lieard 
by  this  General  Term,  and  the  judgment  was  reversed  and  a  new 
trial  ordered.  An  appeal  was  then  taken  to  the  Court  of  Appeals, 
where  tliis  decision  was  affirmed.  Both  decisions  proceeded  upon 
the  construction  of  the  statute  declaratory  of  the  liability  of  share- 
holders for  their  unpaid  subscriptions,  holding  an  action  in  equity, 
and  not  an  action  at  law  as  this  was,  to  be  the  appropriate  remedy 
for  the  enforcement  of  the  liability.  The  statute  has  made  the 
shareholders  liable  upon  their  unpaid  subscriptions  so  far  as  to  pay 
on  each  share  the  sura  necessary  to  complete  the  amount  of  the  share 
as  fixed  by  the  charter  of  the  company,  or  for  such  proportion  of 
that  sum  as  shall  be  required  to  satisfy  the  debts  of  the  company. 
(2  R  S.  [6th  ed.],  391,  §  5.)    And  to  ascertain  and  adjust  these 
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amonnts  is  the  province  of  an  action  in  equity.  And  the  plaintiff 
failed  to  secure  redress  for  the  reason  that  she  failed  to  acquire  the 
right  to  maintain  that  action,  and  did  not,  in  fact,  proceed  in  that 
form.  But  the  cause  of  action  presented  by  her  complaint  was  for 
the  recovery  of  the  unpaid  amount  owing  by  the  defendant  on  the 
shares  of  the  corporation  taken  by  her.  And  it  is  the  costs,  recov- 
ered by  tlie  defendant  on  this  failure  of  the  plaintiff's  action,  that  the 
assignee  has  been  ordered  to  pay. 

This  order  was  made  under  the  authority  of  section  3247  of  the 
Code  of  Civil  Procedure,  which  has  provided  "  where,  after  the  com- 
mencement of  an  action,  the  cause  of  action  becomes,  by  transfer  or 
otherwise,  the  property  of  a  person,  not  a  party  to  the  action ;  the 
transf erree,  or  other  person  so  interested,  is  liable  for  costs,  in  the  like 
cases,  and  to  the  same  extent,  as  if  he  was  the  plaintiff ;  and  where 
costs  are  awarded  against  the  plaintiff,  the  court  may,  by  order, 
direct  the  person  so  liable  to  pay  them."  And  this  assignment  had 
the  effect  of  transferring  to  the  assignee  the  cause  of  action  on 
which  the  plaintiff  endeavored  to  maintain  her  action.  For,  by  sec- 
tion 1912  of  the  Code  of  Civil  Procedure,  a  judgment  for  a  sum  of 
money,  which  this  judgment  was,  may  be  transferred  by  assignment, 
and  it  is  only  when  it  may  have  been  recovered  upon  a  cause  of 
action  not  itself  assignable  or  transferable,  that  it  will  fail  to  transfer 
the  cause  of  action  in  case  the  judgment  shall  be  afterwards  vacated 
or  reversed.  This  was  not  such  a  cause  of  action.  It  was  for  a 
debt  owing  by  the  defendant  and  recoverable  by  the  creditors  of  the 
corporation,  so  far  as  it  might  be  necessary  to  satisfy  the  debts  of 
the  company,  and  proportionately  with  the  liability  similarly  existing 
against  other  shareholders  for  their  unpaid  subscriptions.  The  lia- 
bility was  in  no  sense  a  penalty,  but  it  was  for  what  the  subscribers 
had  rendered  themselves  liable  to  pay  in  purchasing  the  shares  of 
the  company.  And  that  was  transferable  before  judgment  under  the 
general  principles  of  the  law  concerning  the  assignability  of  choses 
in  action.  The  assignment  of  the  judgment,  therefore,  did  assign 
the  cause  of  action  asserted  by  the  plaintiff  as  the  foundation  of  her 
suit.  And  that  is  the  effect  which  such  an  assignment  of  a  judg- 
ment was  held  to  have  at  common  law.  It  operated  as  an  assign- 
ment of  the  cause  of  action  itself.  {Bolen  v.  Orosby^  49  N.  T.,  183 ; 
HiTN  —  Vol.  L Vm        22 
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Spears  y.  Mayor^  eto.j  87  id.,  359,  369.)  And  both  by  this  section 
of  the  Code,  as  well  as  the  principle  supported  by  these  authorities, 
the  assignee  became,  by  the  assignment  made  to  him,  the  owner  of 
this  cause  of  action  and  liable  to  pay  the  costs  of  defending  the  action. 

This  Uability  has  not  been  limited  to  the  costs  accruing  after  the 
assignment.  But  it  includes  all  the  costs,  for  section  3247  has 
declared  that  the  transf erree  '^  is  liable  for  costs  in  the  like  cases, 
and  to  the  same  extent,  as  if  he  was  the  plaintiff ; "  and  that  plainly 
includes  all  the  costs  which  shall  be  recovered  by  the  defendant. 

It  is  no  legal  answer  to  this  liability  that  the  plaintiff,  in  the  end, 
proved  to  have  no  well-founded  cause  of  action.  If  it  were,  then 
the  assignee  would  in  all  cases  escape  the  liability  which  the  statute 
has  declared,  for  where  the  plaintiff  has  a  good  cause  of  action  the 
assignee  would  not  be  liable  at  all;  and  if  he  were  not,  when 
the  plaintiff  failed  to  establish  a  cause  of  action  the  statute  would 
provide  the  way  to  defeat  its  own  enactment,  which  plainly  could 
not  be  the  intention  of  the  law.  It  is  only  when  the  plaintiff  fails 
that  the  assignee  is  liable  for  the  costs.  And  an  actual  right  of 
action  could  not  have  been  intended  to  be  necessary  to  produce  that 
Uability.  The  most  that  the  statute  can  be  held  to  have  required  is 
that  the  assignment  shall  be  of  the  alleged  cause  of  action  which  by 
the  result  of  the  litigation  shall  be  defeated.  The  design  evidently 
was  to  declare  the  assignee  liable  for  intermeddling  or  dealing  in  the 
unfounded  legal  controversies  of  other  persons.  He  can,  by 
the  assignment  to  him,  acquire  all  the  chances  of  success,  but  after 
he  shall  have  done  that  and  they  fail  then,  under  this  law,  he  may 
be  ordered  to  pay  the  costs  of  the  defendant.  The  liability  follows 
the  assignment  of  the  asserted,  not  a  real,  cause  of  action. 

Neither  can  this  liability  be  avoided  by  his  omission  to  take  the 
active  charge  of  the  prosecution  of  the  action.  For  it  has  been 
made  to  result  from  the  assignment  itself,  by  which  the  assignee 
becomes  entitled  to  the  advantages  of  the  litigation  in  case  of  its 
success.  All  that  is  requisite  is  that  the  cause  of  action,  whatever 
it  may  be  when  it  is  capable  of  being  transferred,  shall  become  the 
property  of  the  assignee.  And  that  property  will  be  derived  from 
the  assignment  alone. 

By  taking  the  assignment  the  assignee  made  himself  a  party  to 
the  litigation.     From  that  time  it  was  carried  on  wholly  for  his 
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benefit.  If  it  bad  resulted  favorably,  tbe  proceeds  would  have 
belonged  to  bim.  It  was  bis  suit,  and  it  was  by  bis  permission  tbat 
it  afterwards  went  forward  in  tbe  name  of  tbe  plaintiff.  He  vol- 
untarily assumed  tbat  relation  to  tbe  action.  And  tbe  merits  were 
as  fully  beard  for  bim  as  tbey  could  bave  been  if  he  bad  been  in 
name,  as  he  was,  in  fact,  the  party  prosecuting.  He  acquired  tbe 
litigation  with  all  its  consequences,  one  of  which  was  tliis  liability. 

There  is  no  foundation  whatever  for  tbe  objection  tbat  this  sec- 
tion of  tbe  law  is  in  conflict  with  tbe  Constitution  of  tbe  State.  It 
has  gone  no  further  than  to  permit  the  assignment,  subject  to  the 
condition  tbat  tbe  assignee  shall  assume  the  payment  of  tbe  costs 
when  there  shall  be  an  adverse  result.  And  he  accepted  this  con- 
dition when  be  took  the  assignment.  The  law  has  deprived  him  of 
no  right  whatever,  but  he  has  done  that  himself*  by  his  own  volun- 
tary act.  He  was  at  liberty  to  subject  himself  to  this  liabiHty  or 
not  as  he  himself  elected.  And  as  he  chose  to  do  so  for  the 
expected  advantages,  he  must  abide  by  tbe  result  the  law  declared 
might  follow  his  failure.  There  was  no  constitutional  restraint 
standing  in  bis  way.  It  was  a  matter  of  pure  volition  on  bis  part 
whether  he  would  take  this  risk  which  the  statute  bad  declared. 
He  did  take  it,  and  cannot  complain  that  the  law  is  now  enforced 
against  him. 

The  order  should  be  affirmed,  with  ten  dollars  costs  and  the 
disbursements. 

Van  Bbtjkt,  P.  J.,  and  Brady  J.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursementa. 
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In  the  Matteb  of  the  Estate  of  ALFRED  G,  MoQTTEEN, 

DEOEAfiED. 

BENJAMIN  J.  BLANKMAN,  Respondent,  v.  J.  MoQUEEN, 

AS  Administbatob,  eto.,  Appellant. 

OmU  on  the  T^erenee  af  a  disputed  daim  against  an  estate. 

The  proceedings  in  the  case  of  a  disputed  claim  against  an  estate,  which  is  referred 
under  the  provisions  of  the  Hevised  Statutes,  are  controlled  by  the  Revised 
Statutes,  as  regards  the  allowance  of  costs  therein,  and  not  hj  the  Code  of  Civil 
Procedure. 

Under  the  Revised  Statutes  the  costs  are  represented  by  the  disbursements,  and 
do  not  necessarily  include  the  allowances  provided  for  in  the  fee  bill  in  actions. 

Appeal  by  the  defendant,  as  administrator,  from  so  much  of  an 
order  of  the  Supreme  Court,  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  27th  day  of  June,  1890,  as  awarded 
costs  and  disbursements  to  the  plaintiff  therein. 

By  the  order  in  question,  which  was  made  upon  the  report  of  a 
referee,  in  proceedings  under  the  statute,  in  reference  to  a  claim 
Against  the  estate  of  Alfred  G.  McQueen  by  an  alleged  creditor 
thereof,  it  was  ordered  "  that  the  said  report  of  the  referee  herein 
be,  and  the  same  is  in  all  things,  confirmed,  and  that  judgment  be 
entered  for  the  plaintiff  herein  for  the  amount  found  due  him,  and 
that  plaintiff  recover  his  taxable  costs  and  disbursements  in  the 
proceedings  before  said  referee." 

Allen  McDonald^  for  the  appellant. 

D,  C.  jsnggsy  for  the  respondent. 

Tan  Brunt,  P.  J. : 

In  the  cases  of  disputed  claims  against  an  estate,  which  are  referred 
under  the  statutes,  it  was  held  in  the  case  of  Deniae  v.  Denies  (110 
N.  T.,  568)  that  these  proceedings  were  governed  by  the  Revised 
Statutes,  and  their  provisions  controlled  the  question  of  costs.  There- 
fore, where  a  claimant  is  entitled  to  costs  in  these  proceedings,  it  is 
the  costs  referred  to  in  the  Eevised  Statutes,  and  not  costs  as  men- 
tioned in  the  Code.  Costs  under  the  Kevised  Statutes  were  the  dis- 
bursements, and  not  necessarily  the  allowances  provided  for  in  the 
fee  bill  in  respect  to  actions.     The  order  appealed  from  seems  to 
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contemplate  the  allowance  of  costs  as  taxable  under  the  Code.  This 
was  error,  and  the  order  should  be  modified  in  this  respect. 

The  cases  of  Hophins  v.  LoU  (ill  N.  T.,  679)  and  Hauxhurst  v. 
RUoh  (119  id.,  621)  in  no  respect  modify  Denise  v.  Denise. 

The  order  appealed  from  should  be  modified  by  striking  therefrom 
the  words  ^^  taxable  costs,"  and,  as  modified,  affirmed. 

Bbadt  and  Daniels,  JJ.,  concurred. 

Order  modified  as  directed  in  opinion,  and,  as  modified,  affirmed* 


Ik  the  Matter  of  the  Petition  of  MATILDA  MYERS  fob 
AN  Allowance  out  of  the  Estate  of  ALFRED  G.  MYERS, 
Deceased. 

In  the  Matteb  of  the  Petition  of  LOTJISA  MYERS  fob  an 
Allow ANOE  out  of  the  Estate  of  ALFRED  G.  MYERS, 
Deceased. 

LiabiUty  (ffafirm,  which  eontimtea  after  ths  death  of  one  of  its  members  to  tue  the 

eecuritiee  (jfaeuch  member  in  its  businese. 

A  testator  left  his  estate  in  trust  to  certain  trustees,  one  of  whom  was  his  iMutner 
in  business.  Upon  the  death  of  the  testator  a  new  firm  was  formed  and  all  the 
accounts  of  the  old  firm  were  charged  to  the  new  firm,  which  continued  to  carry 
on  the  business  theretofore  transacted  by  the  firm  of  which  the  testator  was  a 
partner. 

The  personal  estate  of  the  testator  was  represented  by  stocks  and  securities  held 
and  carried  for  customers  by  the  firm  of  which  he  had  been  a  member,  which 
stocks  and  securities  passed  into  the  control  of  the  new  firm  and  were  after- 
wards mainly  employed  in  carrying  on  the  business  transacted  by  it,  of  dealing 
in  stocks  and  securities.  A  large  amount  of  money  held  by  the  firm  was  depos- 
ited in  a  trust  company,  which  paid  two  per  cent  interest  on  the  deposit,  which 
deposit,  however,  was  subsidiary  to  the  business  of  the  new  firm. 

Beld,  that  the  new  firm  was  properly  charged  with  interest  upon  such  assets  of  the 
estate  of  the  testator  at  the  rate  of  six  per  cent  per  annum. 

That  as  all  the  partners  of  the  new  firm  were  aware  of  the  fact  of  this  use  of  the 
trust  estate,  or  if  they  were  not  aware  of  it,  were  chargeable  with  the  duty  of 
ascertaining  the  use  so  being  made  of  it,  and  neglected  to  perform  their  duty, 
that  they  were  all  obligated  to  pay  the  interest,  and  that  such  obligation  was 
not  satisfied  by  the  payment  of  the  two  per  cent  interest  received  upon  the 
deposit  in  the  trust  company. 
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Appeals  by  R.  Baring  Gould,  John  A.  Rutlierford,  Richard 
King  and  J.  Champlin  Morris  from  the  decrees  of  the  surrogate  of 
the  county  of  New  York,  entered  in  his  office  January  29,  1889, 
confirming  the  report  of  a  referee,  and  directing  them  to  pay  to  the 
attorney  of  the  petitioner  in  tl  le  first  above-entitled  proceeding  the  sum 
of  $6,176.31  on  account  of  her  share  of  the  income  of  the  estate  of 
Alfred  G.  Myers,  deceased,  andthasumof  $183  out  of  the  principal 
of  the  estate  for  one-half  tlie  referee's  and  stenographer's  fees  on  the 
reference  ordered  on  the  petition,  and  answer  made  to  the  same ; 
and  from  a  like  order  directing  the  executors  to  pay  to  John  W. 
Thomson,  as  committee  of  the  person  uid  estate  of  Louisa  Myers, 
or  to  his  attorneys,  the  sum  of  $6,176.31  on  account  of  the  income 
arising  out  of  the  same  estate,  and  the  sum  of  $183  out  of  the  pria- 
cipal  of  the  estate  for  one-half  the  referee's  and  stenographer's  fees 
on  the  reference  ordered  on  the  issues  framed  by  the  answer  of  the 
executors  to  her  petition. 

Edgar  M.  Johnmn^  for  the  executors,  appellants. 

George  M.  Thomson^  for  the  respondent  Matilda  Myers. 

Foster  <&  Thomson,  for  the  respondent  Louisa  Myers. 

Daniels,  J. ! 

These  proceedings  were  commenced  at  different  times,  but  they 
were  finally  heard  and  decided  together.  The  referee,  to  whom  the 
issues  in  them  were  referred,  made  one  report  equally  applicable  to 
and  disposing  of  the  issues  framed  by  the  answers  of  the  executors 
to  each  of  the  petitions.  The  report  was  confirmed  by  two  different 
orders  or  decrees  directing  the  moneys  to  be  paid  for  and  on  account 
of  each  of  the  petitioners.  The  proceedings  have  not  been  strictly 
regular,  neither  have  the  directions  contained  in  section  2545  of  the 
Code  of  Civil  Procedure  been  complied  with.  But  as  no  objection 
has  been  taken  to  them  in  either  respect,  and  the  evidence,  as  well 
as  the  facts  proved  by  it,  are  fully  and  clearly  before  the  court,  the 
case  may  still  be  considered  and  decided  and  these  appeals  determined. 

Tlie  petitioners  are  sisters  of  the  deceased  testator,  who  departed 
this  life  on  the  4th  day  of  March,  1887,  unmarried,  leaving  them 
and  an  only  brother  surviving  him.  And  the  orders  or  decrees  from 
which  the  appeals  have  been  brought  have  disposed  of  the  income 
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of  the  estate,  from  the  decease  of  the  testator  to  the  28th  day  of 
September,  1888.  This  was  found  to  be  the  sum  of  $19,050,  from 
which  the  executors  had  made  previous  payments  to  and  on  behalf 
of  the  petitioners,  and  for  the  payment  of  taxes,  amounting  to  the 
sum  of  $6,757.19,  leaving  a  present  balance  of  $12,292.31,  which 
was  directed  to  be  divided  equally  between  the  petitioners. 

Proceedings  were  pending  to  revoke  the  probate  of  the  will,  but 
the  brother,  by  whom  they  were  commenced,  consented  in  writing 
that  the  income  of  the  personal  estate  should  be  paid  to  his  sisters, 
but  without  prejudice  to  those  proceedings.  Their  pendency,  there- 
fore, in  no  way  interfered  with  the  success  of  the  petitioners' 
applications. 

They  claimed  the  income  of  the  personal  estate  as  the  beneficiaries 
in  a  trust  directed  to  be  created  for  them  by  the  testator.  His  direc- 
tions as  to  this  trust,  as  well  as  the  final  disposition  of  the  property, 
were  as  follows : 

"Alter  payment  of  the  specific  legacies  hereinafter  bequeathed, 
I  give  and  bequeath  all  my  personal  property  of  whatever  kind,  and 
also  the  proceeds  of  my  seat  in  the  Stock  Exchange,  except  as  here- 
inafter disposed  of,  to  Richard  King,  R.  Baring  Gould,  J.  Champlin 
Morris  and  John  A.  Ruthei'ford,  in  trust  to  collect,  invest  and 
reinvest  the  same,  and  pay  the  income  tliereof  in  equal  shares  to 
my  sisters  Matilda  Myers  and  Louisa  Myers,  and  I  direct  that 
executors  should  receive  the  compensation  allowed  by  law,  and 
that  no  bond  or  other  security  be  required  of  them,  or  eitlier  of 
them,  for  the  proper  performance  of  their  duty.  At  the  death  of 
the  last  surviving  of  my  sisters  I  direct  that  one-half  of  the  prin- 
cipal of  my  estate  be  given  to  my  friend  and  partner,  John  A. 
Rutherford,  forever,  and  that  the  other  or  remaining  half  shall  be 
given  to  William  Walton  Rutherford  forever." 

And  no  question  has  been  made  as  to  their  right  to  the  payment 
of  this  income,  but  the  executors  claimed  that  they  had  already  paid 
over  all  that  the  beneficiaries  were  entitled  to  receive  from  them. 
This  was  contested  and  denied  by  the  petitioners,  and  they  were 
sustained  by  both  the  referee  and  the  surrogate  in  the  proceedings 
following  the  issues  in  this  manner  produced.  The  executors, 
however,  contend  that  injustice  has  been  suffered  by  them  through 
the  decisions  which  have  been  made.    In  arriving  at  the  result  they 
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have  been  charged  with  interest,  or  income  at  the  rate  of  six  per 
cent,  while  they  have  conceded  less  than  half  that  rate  as  the 
income  realized  from  the  personal  estate  by  themselves. 

The  testator  was  a  member  of  the  firm  of  Myers,  Rutherford  &  Co., 
which  was  composed  of  himself  and  the  executor,  John  A.  Ruther- 
ford, who  were  engaged  in  business  as  brokers  and  dealers  in 
securities  and  stocks,  and  the  personal  estate  of  himself  was  in  that 
firm.  Upon  the  occurrence  of  his  decease  a  new  firm  was  formed 
under  the  name  of  Myers,  Rutherford  &  Co.,  in  liquidation,  in 
which  the  executor,  John  A.  Rutherford  and  his  brother,  are  mem- 
ber&  This  firm  commenced  business  the  next  day  after  the  testator's 
decease,  and  all  the  accounts  of  the  old  were  changed  to  the 
new  firm,  which  thereupon  went  on  with  the  same  business.  In 
this  manner  it  acquired  the  stocks,  bonds  and  other  securities  of  the 
preceding  firm,  and  continued  its  dealings  in  stocks  and  securities 
for  responsible  customers,  for  whom  it  carried  these  securities,  and 
charged  them  a  uniform  rate  of  six  per  cent  for  doing  that.  On 
the  2d  of  May,  1887,  the  personal  estate  of  the  testator  was  appraised 
at  the  sum  of  $180,852.02,  and,  so  far  as  it  consisted  of  stocks  and 
securities,  this  passed  into  the  new  firm  in  the  manner  already  men- 
tioned, and  was  afterwards  mainly  employed  in  carrying  on  that 
business. 

A  large  amount  of  money  was  deposited  in  a  trust  company 
which  paid  a  very  low  rate  of  interest  on  the  deposit.  But  it  is 
quite  plain,  from  the  evidence,  that  the  executors  cannot  be  relieved 
from  the  liability  to  pay  a  greater  rate  of  interest  than  that  which 
they  received  from  that  source,  for  the  deposits  were,  in  fact,  sub- 
sidiary only  to  the  business  of  the  new  firm.  The  certificates 
themselves  are  proof  that  they  were  not  taken  on  account  of  the 
executors,  but  were,  in  fact,  the  property  of  the  firm  up  to  the  time 
of  their  assignment,  which  was  not  earlier  than  the  commencement 
of  these  proceedings,  and  then  was  evidently  intended  to  be  no 
more  than  colorable.  These  deposits  were  no  more  than  incidents 
of  the  business,  and  supplied  in  part  the  means  of  carrying  it  on. 
And  so  far  as  capital  was  employed,  the  firm  received  for  thai 
employment  this  return  of  six  per  cent.  For  that  object  it  had  the 
use  and  benefit  of  this  personal  estate,  and  that  entitled  these  bene- 
ficianes  to  that  rate  of  income.    It  was  earned  by  the  estate  devoted 
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to  the  trusty  and  where  that  is  the  fact  the  rule  generally  followed 
is  to  charge  the  trustees  so  employing  it  at  least  with  simple  interest. 
(Perry  on  Trusts  [2d  ed.]  §  471  [4.]) 

And  while  the  capital  was  in  this  way  employed  under  the  direct 
authority  of  but  one  of  the  executors,  they  are  all  subject  to  the' 
obligation  of  making  payment  of  this  rate  of  interest,  for  all  seem 
to  have  been  aware  of  the  fact  of  this  use  of  the  trust  estate,  or  if 
they  were  not,  they  were  chargeable  with  the  duty  of  ascertaining 
what  use  was  being  made  of  it,  and  neglected  the  observance  of  that 
duty.  This  liability  was  considered  in  WUmerding  v.  McKesson 
(28  Hun,  184)  and  (103  N.  Y.,  329),  and  an  obligation  as  strict  as 
that  was  held  to  be  incurred  by  each  of  the  trustees  under  such 
directions  as  were  given  to  them  by  the  will  of  this  testator. 

Nor  was  it  in  any  degree  improper  to  extend  the  liability  back  to 
the  time  of  the  decease  of  the  testator,  for  it  was  from  that  time 
that  his  estate  had,  in  this  manner,  been  employed  and  this  rate  of. 
interest  had  been  realized.  That  was  the  rate  obtained  by  the  firm 
which  was  dissolved  by  his  decease,  and,  by  carrying  the  same  busi- 

continned  to  be  chargeable  and  collectible  by  it.  And  as  the  cus- 
tomers were  responsible  persons  no  reason  presents  itself  for  doubts, 
ing  that  it  was,  in  fact,  collected.  ; 

This  rate  of  interest  was  allowed  upon  the  round  sum  of  $180,000, 
being  within  $852.08  of  the  appraised  amount  of  the  testator'flf. 
personal  estate.  In  the  appraisement  made  the  sum  of  $  14,000  was 
the  value  of  his  undivided  half  of  a  seat  in  the  New  York  Stock 
Exchange  which  had  not  yielded  any  income.  The  sum  of  $10,503, 
the  appraised  value  of  suspended  securities,  also  went  to  make  up 
the  amount  of  the  appraisement.  And  so  did  specific  articles  of 
jewelry,  silver,  plate,  horses,  vehicles  and  other  articles,  producing 
no  income.    These  articles  were  appraised  at  the  value  of  $1,891. 

The  leferee  has  stated  in  his  report  that  the  seat  in  the  Stock 
Exchange,  and  the  suspended  securities  and  other  items  from  what 
has  been  called  the  I.  R.  account,  had  not  been  included  by  him  in 
his  valuation  of  the  personal  estate.  And  to  reach  his  valuation, 
after  rejecting  them,  he  must  have  considered  that  the  remaininsf 
part  of  the  estate  so  far  exceeded  the  appraisement  in  value  as  snlf 
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to  be  worth  the  amount  of  the  appraifiement  But,  whfle  the 
evidence  of  the  surviving  partner  indicated  that  the  personal  estate 
would  finally  exceed  the  appraisement,  it  was  not  satisfactorily 
proven  that  such  was  its  condition  when  the  hearing  was  had. 
Certainly  not  to  the  extent  of  equalling  these  deductions.  The  pre- 
sumption is  that  the  appraisement  was  approximately  accurate, 
and  it  was  the  safer  course  to  act  upon  that  as  long  as  the  evidence 
left  it  indefinite  to  what  extent  tlie  valuation  would  finally  be  found 
to  go  beyond  that  amount.  The  evidence  before  the  referee  was  in 
that  condition.  The  personal  estate  may  considerably  exceed  the 
appraisement  in  value,  or  it  may  still  remain  nearly  at  that  amount 
And,  for  the  present  purposes,  that  should  be  adopted  as  the  valua- 
tion of  the  personal  estate.  And  that  will  reduce  the  amount  on 
which  the  six  per  cent  should  be  paid  to  no  more  than  $154,458.08, 
instead  of  $180,000,  assumed  by  the  referee  and  finally  sanctioned 
by  tlie  surrogate. 

The  surrogate  has  directed  the  fees  of  the  referee  and  stenographer 
to  be  paid  out  of  the  principal  of  the  estate  of  the  decedent.  This 
direction  should  be  so  modified  as  to  exclude  what  has  been  devoted 
to  the  creation  of  the  trust.  For  that  has  been  made  inalienable 
during  the  continuance  of  the  two  lives  for  which  the  trust  has 
been  provided.  (3  R.  S.  [5th  ed.],  22,  §  84.)  And  this  section  has 
been  made  applicable  to  a  trust  created  in  personal  property. 
(Id.,  75,  §  2.)    And  a  hke  rule  previously  prevailed. 

The  surviving  partner,  who  was  one  of  the  executors,  was  asked 
whether  he  had  been  carrying  securities  for  any  of  the  other 
executors,  since  the  death  of  Mr.  Myers.  This  was  objected  to  as 
an  inquiry  into  the  private  business  of  the  executors.  The  objection 
was  not  sustained,  and  the  counsel  for  this  executor  excepted.  And 
he  answered  that  the  account  wliich  was  called  Harney,  was  the 
account  of  Mr.  Baring  Gould,  who  is  an  executor  of  this  estate. 
This  was  an  irrelevant  inquiry.  But  at  the  same  time  the  exception 
is  unimportant.  For  the  right  of  the  petitioners  to  the  percentage 
allowed  to  the  extent,  or  nearly  to  the  extent  which  has  been 
mentioned,  was  proved  beyond  all  ground  of  reasonable  controversy, 
hy  the  evidence  obtained  from  the  executors  themselves.  And  they 
were  In  no  respect  injured  by  this  answer,  which  did  not  and  could 
not  enter  into  the  final  decision  of  the  applications. 
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No  other  objections  appear  to  merit  attention  in  the  determination 
of  the  appeals.  But  the  orders  or  decrees  should  be  modified  by 
reducing  the  amount  on  which  the  six  per  cent  is  calculated  to  the 
sum  of  $154,458.08.  And  the  referees  and  stenographer's  fees 
should  be  directed  to  be  paid  out  of  that  part  of  the  estate,  not 
included  in  the  trust  or  its  income,  directed  to  be  maintained 
for  the  benefit  of  the  petitioners.  And  neither  party  should  have 
costs  ou  these  appeals. 

Van  Bbunt,  P.  J.,  and  Brady,  J.,  concurred. 

Orders  or  decrees  modified  as  directed  in  opinion,  and  as  modified, 
a£Srmed,  without  costs  on  these  appeals. 


THEODORE  HAEBLER  and  Others,  Appellants,  v.  ELIJAH 

MYERS  AND  Others,  Respondents. 

AttaehmerU  9St  ands  — efect  of  a  r&wraal  of  the  judgment  vacatiTtg  it  upon  the  righU 

of  subsequent  attaching  creditors, 

A  number  of  attachments  having  been  issued  in  different  actions,  levies  were 
made  thereunder  upon  the  same  property.  The  earlier  attachment  was  there- 
after set  aside  on  the  motion  of  a  subsequent  attaching  creditor,  and  the  property 
was  sold  under  the  subsequent  attachment,  and  the  proceeds  thereof  were  paid 
over  by  the  sheriff  to  the  parties  obtaining  such  subsequent  attachment 

Held,  that  the  attachment  so  set  aside  could  not  be  revived  by  the  reversal  of  the 
judgment  which  vacated  it,  so  that  it  would  be  reinstated  as  a  lien  upon  the 
property,  or  upon  the  proceeds  of  the  sale  of  the  property  attached. 

'I  hat  the  subsequent  attaching  creditor,  who  had  received  the  proceeds  of  sale  of  the 
property,  could  not  be  required  to  pay  it  over  to  the  creditor  whose  prior  attach- 
ment has  been  restored  by  the  reversal  6n  appeal  of  the  Judgment  which  vacated  it. 

Appeal  by  the  plainjtifib  from  a  judgment  of  the  Supreme  Court, 
entered  in  the  office  ot  the  clerk  of  the  county  of  New  York  on  the 
24th  day  of  February,  1890,  and  from  an  order,  entered  in  said  office 
on  the  24th  day  of  February,  1890,  by  which  judgment  and  order 
it  was  directed  that  the  complaint  in  the  above-entitled  action  be 
dismissed  and  that  the  defendants  recover  from  the  plaintuts  the 
costs  of  the  action. 

The  complamt  alleged  that  the  plaintiffs  had  brought  an  action 
against  John  J.  Bemhearth   and   others,  in  which  a  warrant  of 
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attachment  had  been  procured  and  levied  upon  the  property  of  the 
defendants  in  that  action ;  that  Elijah  Myers  and  I.  Harvey  Moses, 
subsequent  lienors  upon  the  attached  property,  had  obtained  an 
order  to  show  cause  why  the  plaintiffs'  attachment  should  not  be 
vacated,  on  the  return  of  which  an  order  was  entered  vacating  the 
plaintiffs'  attachment.  After  the  vacating  of  the  plaintifb'  attach- 
ment the  sheriff  paid  over  to  the  defendants  Elijah  Myers  and 
L  Harvey  Moses,  the  subsequent  lienors,  the  sum  of  $900  realized 
from  the  attached  property.  The  order  vacating  the  plaintiffs' 
attachment  was  subsequently  reversed  on  an  appeal  to  the  Court  of 
Appeals.  The  complaint  demanded  judgment  for  the  restitution 
of  the  said  sum  of  $900  obtained  by  the  defendants  by  reason  of 
the  vacating  of  the  plaintiffs'  attachment. 

To  this  complaint  the  defendants  demurred  on  the  ground  that  it 
did  not  state  facts  constituting  a  cause  of  action. 

M,  P.  Stafford^  for  the  appellants. 

jr.  H.  CardozOj  for  the  respondents. 

Bbadt,  J. : 

Aside  from  the  reasons  given  by  the  presiding  justice  at  Special 
Term,  it  may  be  said  that  the  plaintiffs'  duty,  if  they  hoped  to  pro- 
tect their  lien  by  a  successful  appeal,  required  them  to  obtain  a  stay 
of  proceedings,  for  which  application  should  have  been  made,  and 
which  would  doubtless  have  been  granted.  The  plaintiffs  and 
defendants  were  both  lienors,  the  right  of  each  dependent  upon  the 
validity  of  the  attachment  by  which  tlie  lien  was  created,  and  both 
subject  to  such  disposition  of  it  as  might  be  made  by  the  courts. 
When  the  plaintiffs'  attachment  was  set  aside  the  defendants  took 
priority,  indeed,  of  all  the  remaining  attachments,  if  there  were  any, 
and  it  became  the  duty  of  the  sheriff  to  pay  the  money  to  them. 
They  did  not  receive  money  which  belonged  to  the  plaintiffs,  inasr 
much  as  their  supposed  lien  was  declared  worthless.  It  was  the 
money  of  the  judgment-debtor  which  they  received,  and  to  which 
they  were  entitled  by  the  law  as  then  declared. 

There  is  no  provision  of  law  by  which  an  attachment  discharged 
by  competent  authority  can  be  revived  by  the  reversal  of  the  judg- 
ment destroying  it  with  aU  its  primitive  advantages  intact    The 
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Bubseqnent  attaching  creditor  does  no  wrong  in  accepting  the  money 
under  snch  circuniBtances.  He  avails  himself  of  the  law  as  declared, 
the  result  of  which  might  be  prevented  by  the  diligence  of  the 
defeated  attaching  creditor  in  obtaining  a  stay  of  proceedings  as 
already  suggested. 
The  judgment  appealed  from  should  be  affirmed,  with  costs. 

Daniels,  J.,  concurred. 

Judgment  affirmed,  with  costs. 


WILLIAM  W.  DUDLEY,   Appbllaot,  v.  THE   PRESS 
PUBLISHING  COMPANY,  Rbspondbnt. 

A  pkUrUiff  avoiding  Bervioe  of  an  order — mil  not  be  Jieard  on  a  motion  to  vacate  it. 

It  is  the  duty  of  the  plaintiff  in  an  action,  to  obey  the  orders  of  the  court,  made 
for  the  purpose  of  promoting  the  proceedings  in  the  litigation,  and  where  an 
order  is  obtained  for  the  examination  of  the  plaintiff  as  a  witness  before  trial, 
and  the  plaintiff  intentionally  avoids  placing  himself  where  he  may  be  person- 
ally served  with  the  order,  he  will  not  be  heard  by  the  court  on  an  application 
to  vacate  it. 

In  such  case  the  plaintiff  is  not  entitled  to  the  assistance  of  the  court,  either  by 
having  it  consider  the  grounds  upon  which  the  order  has  been  made,  or  deter- 
mine whether  or  not  they  are  supported  by  the  facts  which  the  affidavits,  upon 
which  such  order  was  obtained,  establish. 

Appeal  by  the  plaintiff  from  an  order  of  the  Snprerae  Court, 
entered  in  the  oflSce  of  the  clerk  of  the  county  of  New  York  on  the 
13th  day  of  May,  1890,  by  which  it  was  ordered  that  the  plaintiff's 
motion  to  vacate  and  set  aside  an  order,  dated  February  15,  1890, 
and  to  vacate  and  set  aside  an  order,  dated  January  20, 1890,  be  and 
the  same  hereby  is  denied,  with  ten  dollars  costs,  to  be  paid  by  the 
plaintiff  to  the  defendant. 

George  Bliss^  for  the  appellant. 

De  La/acey  NicoUy  for  the  respondent. 

Daniels,  J. : 

This  action  is  for  the  recovery  of  damages  for  the  publication 
of  an  alleged  libel,  and  it  was  commenced  in  November,  1888.  On 
the  application  of  the  defendant  an  order  was  thereafter  made 
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directing  the  plaintiff  to  appear  and  submit  to  an  examination,  for 
the  purpose  of  supplying  the  defendant  with  such  information  as 
was  sworn  to  be  necessary  to  enable  it  to  frame  and  serve  its  answer, 
and  an  order  was  made  extending  the  time  to  answer  for  the  purpose 
of  taking  this  examination  of  the  plaintiff. 

The  order  for  his  examination  was  not  served  upon  him  for  the 
reason, .as  it  was  there  stated,  that  he  could  not  be  found  within  the 
State  to  make  tins  service  upon  him,  and  an  application  was  made 
in  his  behalf  to  vacate  the  order  extending  the  time  for  the  defend- 
ant to  answer.  This  motion  was  denied  because  of  the  inability  to 
serve  the  order  for  the  examination  of  the  plaintiff  upon  him  on 
account  of  his  continued  absence  from  this  State.  And  upon  an 
appeal  from  that  order  to  the  General  Term,  the  order  was  affirmed 
substantially  for  that  reason.  (^Dudley  v.  Press  Pvhlishing  Co,y 
63  Hun,  347.) 

Since  that  time  other  orders  of  the  same  character  have  been 
made  to  obtain  the  examination  of  the  plaintiff  and  to  extend  the 
time  for  the  defendant  to  answer,  until  the  information  desired  to 
be  obtained  shall  be  secured  by  his  examination*  They  were  con- 
tinned  to  the  1st  of  January,  1890,  when  the  order  for  the  exam- 
ination of  the  plaintiff  was  made,  which  it  was  the  object  of  this 
motion  to  vacate  and  set  aside. 

On  the  23d  of  January,  1890,  the  further  order  followed  allow- 
ing the  order  for  the  examination  of  the  plaintiff  to  be  personally 
served  upon  him  wherever  he  might  be  found.  This  service,  as 
well  as  others  made  upon  the  plaintiff,  was  to  comply  with  the  sug- 
gestion contained  in  the  decision  of  the  preceding  appeal,  that  the 
order  for  his  examination  should  be  served  upon  his  attorneys,  and 
also  upon  himself,  even  though  he  should  not  be  found  within 
the  limits  of  the  State.  The  object  of  this  was  not  to  obligate  the 
plaintiff  to  appear  and  submit  to  the  examination  as  he  would  have 
been  obligated  to  do  if  the  service  had  been  made  upon  him  in  this 
State  pursuant  to  the  directions  contained  in  section  873  of  the  Code 
of  Civil  Procedure ;  but  it  was  with  the  expectation  that  if  he  did  not 
intend  to  evade  the  regular  service  of  the  order,  and  was  willing  to 
comply  with  the  directions  given  by  the  court,  he  would  arrange 
in  some  way  for  his  voluntary  appearance  in  the  proceeding,  and 
thereby  comply  with  the  directions  contained  in  the  order.     But 
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that  he  has  failed  to  do,  and  what  has  been  accomplished  bj  the 
service  of  the  orders  upon  him  out  of  the  State  is  to  prove  that  the 
defendant  has  performed  all  that  was  within  its  power  to  bring 
about  the  plaintiffs  appearance  and  secure  his  examination.  But 
this  has  proved  unsuccessful,  for  the  plaintiff  at  no  time  has  indicated 
any  disposition  on  his  part  voluntarily  to  appear  and  answer  in 
compliance  with  the  directions.  Not  only  has  the  service  suggested 
been  made  of  orders,  but  applications  have  been  made  to  the  attorneys 
for  the  plaintiff  to  secure  his  voluntary  appearance  for  his  examina- 
tion ;  but  all  these  have  alike  proved  to  be  unsuccessful. 

As  to  one  of  the  orders  it  is  stated  in  the  affidavit  of  Mr.  Keatinge, 
with  apparent  reliability,  that  the  plaintiff  was  present  in  the  city 
of  New  York,  and  registered  as  a  guest  at  the  Everett  House  on 
Sunday,  November  24,  1889;  that  he  had  been  served,  personally, 
on  the  16th  of  November,  1889,  with  an  order  requiring  him  to 
appear  on  Monday,  the  twenty-fifth  of  November,  and  submit 
to  this  examination.  And  that  the  order  was  made  and  served  upoii 
him  as  well  as  upon  his  attorneys  are  facts  that  are  clearly  established. 
But  he  did  not  appear  as  required  by  the  order  but  left  the  city  either 
on  Sunday  evening  or  Monday  morning.  These  are  facts,  together 
with  the  others,  establishing  the  service  of  other  orders  upon  him, 
clearly  indicating  his  intention  to  be  not  to  comply  with  the  orders 
made  in  this  manner  by  the  justices  of  this  court.  His  disposition 
has  been  clearly  manifested  to  avoid  the  obligation  of  complying 
with  either  one  of  these  orders. 

In  support  of  the  application  to  vacate  the  two  orders,  it  has  been 
stated  in  the  affidavit  of  Mr.  Bliss  that,  for  some  months  past,  the 
plaintiff  had  been  in  the  city  of  New  York  at  frequent  intervals, 
and  openly,  and  could  have  been  served  with  the  order  by  the  use  of 
reasonable  diligence.  And  there  is  no  reason  for  doubting  the  cor- 
rectness of  the  statement  of  Mr.  Bliss  as  to  the  presence  of  the 
plaintiff  in  the  city  of  New  York ;  but  the  fact  is  equally  as  well 
confirmed  by  the  other  affidavits  made  in  the  case,  that  information 
of  his  presence  in  this  manner  never  has  been  brought  to  the  atten- 
tion of  either  the  attorney  for  the  defendant  or  any  of  the  defend- 
ant's officers,  and  neither  of  these  persons  appear  to  have  had  any 
reason  for  supposing  that  the  plaintiff  was  present  in  the  city  of 
New  York  at  any  time  while  he  remained  here. 
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No  opportunity,  therefore,  was  afforded  to  the  defendant  to  make 
a  personal  service  of  this  order  upon  the  plaintiff.  But,  from  the 
other  circumstances  in  the  case,  especially  those  occurring  in  Novem- 
ber, 1 889,  it  is  evident  that  the  plaintiff  has  been  actuated  with  the 
Intention,  when  he  has  visited  this  city,  of  avoiding  the  service  of 
the  order  and  practically  declining  to  obey  its  mandate.  And  under 
these  circumstances  the  court  could  not,  with  any  just  respect  for  its 
own  proceedings,  listen  to  his  application  to  vacate  either  of  these 
orders.  It  is  his  duty,  as  a  suitor  in  court,  to  obey  the  directions 
given  by  its  justices  for  the  purpose  of  promoting  the  proceedings 
in  the  litigation,  and  as  long  as  he  intentionally  avoids  placing  him- 
self where  he  may  be  personally  served  with  the  order,  he  cannot 
consistently  expect  to  be  heard  in  an  application  to  vacate  it.  That 
it  has  been  his  intention  to  avoid  tlie  personal  service  of  this  order 
is  further  sustained  by  his  omission  to  make  any  affidavit  whatever 
explanatory  of  his  failure  voluntarily  to  appear,  or  of  his  successful 
Avoidance  of  the  personal  service  of  the  order. 

That  it  is  the  duty  of  the  court  not  to  listen  to  an  application  of 
a  party  affected  by  this  misconduct  to  vacate  orders  adversely  to  him 
has  been  considered  and  held,  under  somewhat  like  circumstances, 
in  Eeeaan  v.  0*Brien  (53  Hun,  30)  and  MaUer  of  O* Byrne  (55  id., 
438),  as  well  as  in  the  preceding  decision  made  upon  the  plaintilFs 

appeal. 

If  it  shall  be  the  intention  of  the  plaintiff  to  submit  himself  to 
the  personal  service  of  an  order  for  his  examination,  the  least  he 
can  do  will  be  to  extend  the  information  of  that  fact  to  some  person 
interested  in  making  or  bringing  about  the  service.  For  without 
information  of  that  character  from  himself  or  some  other  source, 
the  officers  and  attorney  of  the  defendant  have  no  reason  to  believe 
that  any  efforts  they  may  make  will  result  in  bringing  about  the 
personal  service  of  this  order. 

Under  the  facts  as  they  are  now  presented,  the  plaintiff  is  not 
entitled  to  the  assistance  of  this  court  either  in  considering  the 
grounds  upon  which  the  orders  have  been  made,  or  detennining 
whether  or  not  they  are  supported  by  the  facts  which  the  affidavits 
establish.  As  long  as  he  intentionally  avoids  the  personal  service 
of  the  order,  he  must  be  contented  to  have  the  proceedings  in  the 
action  suspended  and  practically  stayed.     And  it  may  be,  if  this 
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contiuaed  disposition  to  avoid  service  of  the  order  for  his  exam- 
ination shall  be  hereafter  prolonged,  that  the  court  will  consider  it 
its  duty  altogether  to  dismiss  his  action.  It  is  not  necessary  to 
determine  that  point  at  the  present  time,  but  it  is  sufficient  that  the 
facts  which  are  proven  do  not  entitle  the  plaintifE  to  any  considerar 
tion  of  the  merits  of  his  application  at  the  hands  of  the  court. 
And  the  order  should  be  affirmed,  with  ten  dollars  costs  and  the 
disbursements. 

Van  Beunt,  P.  J.,  and  Brady,  J.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements.    ' 


JEBOME  BUCK,  Respondent,  v.  W.  SEWARD  WEBB,  as 
President  of  the  WAGNER  PALACE  CAR  COMPANY, 
Appellant. 

Lo9»  of  a  drawing-room  car  ticket — right  of  the  poMeriger,  notioitTistanding  the  loes,  to 
occupy  the  seat — costs  payable  as  a  condition  of  granting  a  new  trials  where  a 
terdiet  is  set  aside  as  against  evidence, 

A  passenger,  who  had  purchased  a  ticket  entitling  him  to  a  seat  in  a  drawing-room 
car  from  Saratoga  Springs  to  the  dty  of  New  York,  having  lost  the  ticket 
applied  to  the  agent  who  had  issued  it  for  another.  The  agent  declined  to 
issue  another  ticket,  but  gave  the  passenger  his  personal  card  with  the  state- 
ment thereon:  "This  gentleman  holds  seat  in  'Nokomis/  this  p.  m.  Mislaid. 
C.  E.  Benedict."  With  this  card  and  his  passage  ticket  the  passenger  took  his 
seat  in  the  drawing-room  car,  and  when  called  upon  by  the  conductor  for 
his  drawing-room  car  ticket  explained  the  facts  and  produced  the  card  of  the 
agent.  No  other  person  appeared  to  claim  the  seat  in  question,  but  the  con- 
ductor of  the  car  declined  to  accept  the  card  of  the  agent,  with  the  explanation 
offered,  and  informed  the  passenger  that  he  must  then  pay  for  the  seat  or  leave 
the  car.    The  passenger  declined  to  pay  and  went  into  a  common  car. 

In  an  action  brought  by  the  passenger  to  recover  the  damages  arising  from  his 
removal  from  the  drawing-room  car: 

Held,  that  as  no  other  person  made  claim  to  the  seat  in  the  drawing-room  car,  and 
the  particular  ticket  issued  therefor  could  not  be  used  at  any  other  time  on  this 
or  any  other  car,  the  conductor  should  have  acted  on  the  report  of  the  agent 
and  have  allowed  the  passenger  to  remain  in  his  seat,  and  that  the  railroad  com- 
pany was  liable  for  the  damages  resulting  to  the  passenger  by  reason  of  his 
removal  therefrom.  (Van  Brunt,  P.  J.,  dissenting.) 
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A  party  entitled  to  relief  against  a  verdict  not  supported  by  the  evidence,  is  properiy 
required,  as  a  condition  of  his  obtaining  a  new  trial,  to  pay  the  costs  of  opposing 
the  motion  and  the  costs  of  the  trial,  including  witness  fees  and  disbursements, 
but  not  to  pay  all  the  costs  of  the  action,  as  a  condition  of  the  granling  of  a 
new  trial 

Appeal  by  the  defendant  from  a  judgment,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  1 8th  day  of  Decem- 
ber, 1889,  and  from  an  order,  entered  in  said  clerk's  office  on  the  22d 
day  of  November,  1889,  granting  a  new  trial  upon  the  ground  that 
the  damages  were  excessive,  upon  the  payment  of  all  the  costs  and 
disbursements  of  the  action,  and  also  from  an  order  of  the  Circuit 
Court,  dated  December  18, 1889,  entered  in  the  office  of  the  clerk  of 
the  coimty  of  New  York  on  the  7th  day  of  January,  1890,  denying 
a  new  trial,  on  the  ground  that  the  defendant  had  refused  to  pay 
such  costs  and  disbursements. 

Saunders^  WM  dk  Worcester y  for  the  appellant. 

O.  W.  GotteriUy  for  the  respondent 

Daioels,  J. : 

The  verdict  was  for  the  sum  of  $1,000,  for  the  damages  which 
the  jury  concluded  the  plaintiff  had  sustained  by  his  exclusion  from 
seat  23,  in  the  drawing-room  car  Nokomis,  for  which  he  had  paid 
one  dollar  and  fifty  cents,  for  his  passage  from  Saratoga  Springs 
to  the  city  of  New  York.  The  ticket  had  been  obtained  by  him 
from  an  agent  representing  the  company  in  the  village  of  Saratoga 
Springs.  And  it  in  form  entitled  him  to  that  seat,  but  only  on 
this  train  and  for  the  dav  on  which  it  was  issued.  His  evidence, 
which  the  jury  must  have  credited  to  render  the  verdict  they  did 
in  his  favor,  was  that,  after  the  purchase,  the  ticket  had  been  lost 
And  he  then  repaired  to  the  office  of  the  agent  for  another,  but  as 
the  diagram  of  the  car,  showing  the  seats  for  which  tickets  had  been 
issued,  had,  in  the  meantime,  passed  out  of  his  possession  the  agent 
declined,  as  he  very  well  might,  to  issue  another.  He  did,  however, 
supply  the  plaintiflE  with  his  personal  card,  with  the  statement 
added  that,  "  This  gentleman  holds  seat  in  '  Nokomis,'  this  p.  m., 
mislaid.  C.  E.  Benedict."  And  with  that  and  his  passage  ticket  he 
took  the  seat.     After  the  train  had  started  the  conductor  of  the  car 
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called  npon  the  plaintiflE  for  his  drawing-room  car  ticket,  and  the 
explanation  of  these,  facts  was  made  to  him,  with  the  production  of 
the  card  of  the  agent  containing  the  indorsement  which  has  been 
mentioned.  But  the  conductor  of  the  car  declined  to  accept  this- 
card  with  the  explanation,  for  the  occupancy  of  the  seat,  although 
it  had  been  marked  on  the  diagram  as  having  been  sold,  and  no 
other  person  had  appeared  to  claim  it  by  virtue  of  the  lost  ticket. 
The  plaintiff  was  informed  that  he  must  then  pay  for  the  seat  or 
leave  the  car.  He  declined  to  pay,  and  complying  with  the  order 
of  the  conductor  of  the  car  he  passed  into  a  common  car,  which  he 
testified  was  to  some  extent  uncleanly,  and  continued  there  until 
the  arrival  of  the  car  at  the  city  of  New  York  in  the  evening. 
It  further  appeared  that  the  money  paid  by  the  plaintiff  to  the 
agent  for  the  ticket  was  returned  to  and,  it  is  to  be  presumed  from 
the  evidence,  retained  afterwards  by  the  company,  which,  in  this 
manner,  had  the  advantage  of  the  price  of  the  seat  without  render- 
ing the  service.  If  the  conductor  had  permitted  the  plaintiff  to 
occupy  the  seat,  it  would  have  been  his  duty  to  issue  a  check  for  it, 
which  the  porter  would  have  taken  up  and  delivered  to  an  officer 
of  the  company,  when  it  would  have  been  charged  to  the  conductor. 
And  it  was  the  apprehension  of  the  loss  of  the  fare  in  this  manner 
which  seems  to  have  induced  him  to  withhold  his  consent  to  the 
occupancy  of  the  seat  by  the  plaintiff.  But  it  is  by  no  means  sure 
that  this  loss  would  have  been  made  to  fall  upon  him  if  he  had 
allowed  the  plaintiff  the  seat.  The  officers  to  be  dealt  with  are 
usually  reasonable,  practical  and  fair  men,  and  by  the  presentation 
of  the  agent's  card,  and  information  of  the  fact  that  this  seat  appeared 
on  the  diagram  to  have  been  sold,  and  remained  unclaimed  by  any 
other  passenger,  they  would,  without  doubt,  have  ratified  the  act  of 
the  conductor  if  he  had  allowed  the  plaintiff  his  seat.  But,  if  they 
would  not,  that  fact  would  not  displace  the  plaintiff's  right  to  it, 
and  the  loss,  if  it  had  occurred,  must  have  been  an  incident  of  the 
conductor's  employment. 

By  the  facts  that  the  seat  appeared  in  the  diagram  to  have  been 
sold,  and  it  was  claimed  by  no  other  person,  and  the  conductor  was 
made  aware  of  the  fact  by  the  presentation  of  the  agent's  card  that 
the  plaintiff  was  the  purchaser,  he  had  perfectly  satisfactory  evidence 
before  him  that  the  latter  was  entitled  to  this  seat.     It  could  not 
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have  been  more  so  if  the  ticket  itself  whicli  the  agent  soldliad  been 
produced.  If  another  person  had  appeared  with  it  and  claimed  the 
seat,  or  if  it  conld  have  been  used  on  any  other  train  or  car,  or  on 
this  car  at  any  other  time,  the  case  woald  have  been  diiferent,  and 
have  sustained  the  act  of  the  conductor.  But  as  no  other  person  did 
claim  the  seat,  and  this  particular  ticket  could  be  used  at  no  other 
time  on  this  or  any  other  car,  the  conductor  should  have  acted  on 
the  report  of  the  agent  and  given  tliis  seat  to  the  plaintiff.  What 
the  law  exacts  from  carriers  of  passengers  is  reasonable  conduct  on  the 
facts  brought  to  their  knowledge,  or  that  of  their  agents  and 
employees.  And  it  was  not  reasonable  to  deny  his  seat  to  the  plaintiff 
when  his  title  to  it  was  supported  by  all  these  facts. 

A  large  array  of  autiiorities  have  been  brought  to  the  attention  of 
the  court  by  the  defendant's  counsel,  as  cases  tending  to  shield  the 
defendant  from  liability.  But  neither  arose  upon  any  state  of  facts 
bearing  any  substantial  analogy  to  those  now  presented.  They  were 
either  passage  or  fare  tickets,  not  restricted  to  any  car  or  train,  or  were 
detached  in  such  a  manner  as  to  deprive  the  passenger  of  his  right 
to  the  passage,  or  the  time  to  which  their  use  had  been  limited  had 
previously  expired,  neither  of  these  facts  existed  here,  for  the  ticket 
had  been  sold  for  this  seat  on  this  trip  by  this  car,  and  the  conductor 
was  assured  of  that  fact  bj"  the  report  of  the  agent,  and  that  the 
plaintiff  was  the  purchaser.  It  was  an  improper  use  of  his  authority 
after  that  to  send  him  iuto  another  car. 

Certain  rules  of  the  company  were  introduced  to  sustain  the 
action  of  the  conductor.  But  they  did  not  do  that,  for  neither 
expressly  nor  by  implication  did  they  include  it.  Whatever  wrong 
was  suffered  by  the  plaintiff  was  done  by  the  employee  of  tins 
company.  There  was  no  default  whatever  on  the  part  of  the  com- 
pany moving  the  train  and  carrying  the  plaintiff.  But  it  was 
wholly  confined  to  the  defendant,  which  should  be  held  liable  to  make 
adequate  indemnity  to  him  for  the  failure  to  perform  its  obligation 
with  him.  He  was  not  bound  to  pay  the  price  of  the  seat  again, 
for  he  had  already  acquired  the  right  to  it,  and  was  entitled  to  stand, 
as  he  did,  on  that  right. 

But  while  he  was  subjected  to  an  indignity  which  could  not  fail 
to  be  attended  with  a  disturbance  of  sensibility  as  well  as  mortificar 
tion,  he  was  not  personally  injured,  nor  were  his  rights  further 
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invaded  than  by  bis  exclusion  from  tbis  seat,  and  tbe  moral  com- 
pulsion  to  which  he  then  submitted  of  passing  to  and  making  bis 
passage  in  another  car.  The  company  was  liable  to  compensate 
him  by  way  of  damages  for  this  injury.  The  case  clearly  is  one  for 
indemnity  only,  and  not  for  punishment.  In  that  respect  the  jury 
misjudged  its  duty  by  rendering  their  verdict  for  $1,000.  It 
exceeded  all  legal  bounds  of  the  injury,  and  that  was  considered  to 
be  the  case  by  the  justice  presiding  at  the  trial.  But  he  was  in  errc  r 
in  directing  the  payment  of  all  the  costs  of  the  action  as  one  of  the 
conditions  on  which  a  new  trial  was  ordered.  For  the  rule  estab- 
lished by  the  authorities  is,  that  the  party  entitled  to  relief  against 
a  verdict  not  supported  by  the  evidence,  shall  pay  the  costs  of 
opposing  the  motion  and  the  costs  of  the  trial,  including  witness 
fees  and  disbursements.  Cases  do  arise  where  the  court  itself  can, 
with  reasonable  fairness  and  intelligence,  by  its  own  action,  determine 
the  amount  which  should  not  be  exceeded  by  the  verdict.  But  this 
is  not  one  of  them.  It  is  peculiarly  adapted  to  the  jury,  whose  dis- 
cretion, however,  should  be  restrained  and  guarded  against  unwar- 
ranted extravagance.    That  was  not  done. 

And  the  order  made  should  be  so  far  modified  as  to  direct  a  new  trial 
on  payment  of  the  costs  and  disbursements  of  the  trial,  including  the 
fees  of  witnesses,  to  be  ascertained  by  adjustment  after  notice,  before 
the  clerk,  and  ten  dollars  costs  of  opposing  the  motion,  and  the  defend- 
ant, in  that  event,  should  be  allowed  ten  dollars  costs  and  its  dis- 
bursements on  this  appeal.  If  the  defendant  fails  to  pay  such  costs 
within  the  time  designated  by  the  general  rules  of  practice,  then  the 
order  should  be  affirmed,  with  the  costs  and  disbursements,  already 
mentioned,  to  the  plaintiff  on  this  appeal.  But  if  the  costs  shall  be 
paid,  including  the  fee  for  opposing  the  motion,  then  the  judgment 
should  also  be  vacated  with  the  verdict. 

BsADT,  J.,  concurred. 

Van  Brunt,  P.  J. : 

I  dissent  from  the  result  arrived  at,  because  I  do  not  think  that 
any  cause  of  action  was  made  out. 

Order  modified  as  directed  in  opinion,  and,  as  modified,  affirmed. 
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EDWARD  A.  DURANT,  Jb.,  Rbspondent,  v.  HENRY  R. 
PIERSON,  AB  SuBvivoB  OF  THE  FiRM  OF  HENRY  R.  PIER- 
SON  &  SON  AND  AnOTHEB,   ApPELLAlffTS. 

General  assignment — a  prtferenee,  payable  out  of  firm  assets,  of  money  adwineed, 
after  the  dissolution  of  the  frm,  to  the  surviving  partner,  for  the  purpose  of  paying 
firm  debts,  is  illegal. 

By  a  general  assignment  for  the  benefit  of  creditors  of  the  individual  estate  of  the 
assignor,  and  also  of  the  firm  assets  of  a  firm  of  which  the  assignor  was  the  sole 
surviving  partner,  a  preference  was  given,  to  be  paid  out  of  the  firm  assets, 
of  an  advance  of  money  which  had  been  made  subsequent  to  the  dissolu- 
tion of  the  partnership  by  the  death  of  the  senior,  and  only  other,  partner, 
by  a  bank  which  had  credited  the  amount  thereof  to  an  account  kept  in 
such  bank  in  the  name  of  the  late  firm,  with  the  understanding  that  such 
money  was  asked  for  and  was  to  be  applied,  and,  in  fact,  such  money  was 
applied  thereafter,  to  the  payment  of  certain  firm  debts. 

At  the  time  that  this  money  was  credited  to  the  account  kept  in  the  name  of  the 
firm  the  assignor  and  sole  surviving  partner  gave  a  demand  note  to  the  bank 
for  the  amount  of  the  loan,  and  signed  it  with  the  name  of  the  firm,  which  was 
followed  by  the  name  of  the  assignor  as  survivor. 

Held,  that  the  claim  of  the  bank  was  a  claim  existing  against  the  surviving  partner 
alone,  and  that  the  assignment,  in  so  far  as  it  directed  this  claim  to  be  paid  out 
of  the  firm  assets,  was  fraudulent  as  against  the  firm  creditors.  (Landok,  J.« 
dissenting.) 
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Appeal  by  the  defendant  Henry  K.  Pierson,  as  survivor  of  tlie 
firm  of  Henry  E.  Pierson  &  Son,  and  Robert  0.  Pruyn,  as  assignee 
of  Henry  E.  Pierson,  as  survivor  of  the  firm  of  Henry  R.  Pierson  & 
Son,  from  the  judgment  of  the  Supreme  Court,  entered  in  the  office 
of  the  clerk  of  the  county  of  Albany  on  the  15th  day  of  August,  1890, 
upon  the  report  of  Samuel  "W.  Jackson,  Esq.,  referee,  with  notice 
of  an  intention  to  bring  up  for  review  upon  such  appeal  the  report 
and  findings  of  said  referee,  and  the  judgment  entered  thereon,  the 
appeal  being  taken  both  upon  questions  of  law  and  upon  the  facts. 

The  action  was  brought  for  the  purpose  of  obtaining  an  adjudi- 
cation that  the  general  assignment  for  the  benefit  of  creditors  made 
by  the  defendant  Henry  R.  Pierson,  survivor  of  the  firm  of  Henry 
R.  Pierson  &  Son,  a  firm  composed  of  himself  and  Henry  R. 
Pierson,  deceased,  was  fraudulent  as  to  the  creditors  of  said  firm  by 
reason  of  certain  provisions  therein  directing  that  certain  claims 
mentioned  in  said  assignment  should  be  paid  out  of  the  firm  assets. 

Ifarevs  T.  ffun,  for  the  appellants. 

G.  L.  Stedmany  for  the  respondent. 

LilABNED,  P.  J. : 

The  defendant  Pierson  and  one  Henry  R.  Pierson,  his  father, 
were  copartners,  doing  business  as  bankers  and  brokers  in  Albany, 
under  the  firm  name  of  Henry  R.  Pierson  &  Son,  during  the  year 
1889  and  prior  thereto,  and  until  January  1,  1890,  when  Pierson, 
senior,  died. 

The  firm  kept  their  account  with  the  National  Commercial  Bank, 
of  Albany,  of  which  Mr.  Pruyn,  one  of  the  defendants,  was 
president  At  the  time  of  the  death  of  said  Pierson,  senior,  the 
firm  was  insolvent. 

On  tlie  ninth  of  January,  the  defendant  Pierson  came  to  the 
defendant  Pruyn,  as  president  of  the  bank,  and  said  that  he  needed 
immediately  $15,000.  Mr.  Pruyn  knew  at  that  tune  of  the  death 
of  Pierson,  senior.  Mr.  Pruyn  asked  him  what  collateral  he  had, 
and  he  said  none  at  present.  Mr.  Pruyn  told  him  that  they  were 
frequently  obliged  to  help  their  customers  over  hard  places,  and  they 
simply  depended  on  their  honor  to  see  that  the  amount  was  returned, 
and  asked  him  if  he  thought  it  would  be  paid  in  a  short  time,  to 
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which  he  answered  yes.  Pierson  then  asked  how  he  should  sign  the 
note.  Mr.  Pruyn  told  him  that  as  tliis  was  for  the  firm,  ho  should 
sign  whatever  was  the  proper  and  legal  way.  He  said  Mr.  Hun  had 
told  him  to  sign  H.  R.  Pierson  &  Son,  H.  R.  Pierson,  Survivor. 
Thereupon  Pierson  signed  a  note,  of  which  the  following  is  a  copy : 

$15,000.  Albany,  N.  Y.,  January^  9,  1890. 

On  demand  after  date  I  promise  to  pay  to  the  order  of  the 

National  Conmiercial  Bank  of  Albany,  TS.  Y.,  fifteen  thousand 

dollars  at  the  National  Conmiercial  Bank  of  Albany,  value  received, 

with  interest* 

H.  R.  PIERSON  &  SON, 

H.  R.  PiBBSON, 

Survvoor. 

The  amount  was  credited  to  the  account  of  H.  R.  Pierson  &  Son 
in  the  bank.  Other  sums  amounting  to  $24,000  were  credited  to 
this  account  on  and  before  January  fifteenth ;  and  on  the  fourteenth 
or  fifteenth  $20,000  was  paid  from  that  account  to  the  Commercial 
Bank.  Besides  this,  there  was  paid  to  depositors  $10,000,  and  for 
use  of  telegraph  wire  some  $400 ;  these  being  debts  of  the  firm. 
Such  payments  were  made  by  checks  of  defendant  Pierson,  signed 
by  him  as  survivor. 

The  purpose  of  Pierson,  in  applying  for  this  loan,  was  to  procure 
money  to  pay  obligations  of  that  firm ;  and  this  was  understood  by 
the  bank  to  be  the  purpose  at  the  time  of  such  application. 

On  the  16th  of  January,  1890,  the  defendant  Pierson,  as  survivor, 
immediately  before  executing  the  assignment  hereafter  to  be  men- 
tioned, gave  to  said  bank  his  check  on  said  bank  for  $4,850,  as 
collateral  security  for  payment  of  said  $15,000  note.  Said  check 
was  charged  against  the  account  of  H.  R.  Pierson  &  Son  in  the 
bank,  and  a  certificate  of  a  deposit  purporting  to  be  made  by 
H.  R.  Pierson  &  Son,  payable  to  the  bank  for  the  like  amount,  was 
given  by  the  bank  to  the  bank,  and  is  held  by  the  bank.  This  is 
called  by  the  bank  collateral  to  the  note. 

On  the  same  16th  day  of  January,  1890,  the  defendant  Pierson, 
as  survivor  and  individually,  made  a  general  assignment  to 
Mr.  Pruyn.  This  provides,  after  paying  wages  and  expenses,  first 
for  the  payment  of  this  note  of  $15,000  and  interest. 


DURANT  V.  PIERSON.  193 

Third  Departkbnt,  Novismbbb  Term,  1890. 

The  plaintiff,  a  judgment  creditor  for  a  debt  due  by  said  firm 
prior  to  the  death  of  Fierson,  senior,  brings  this  action  to  set  aside 
the  assignment.  The  learned  referee  who  tried  the  case  held  the 
assignment  to  be  void  bj  reason  of  its  preference  of  this  $15,000 
note,  which  is  to  be  paid  out  of  the  assets  of  the  firm. 

Another  ground  of  alleged  invalidity  was  the  preference  of  a 
debt  said  to  be  owing  to  the  receiver  of  certain  insurance  com- 
panies, of  which  said  Pierson,  senior,  had  been  receiver  up  to  the 
time  of  his  death.  It  was  urged  that  this  was  only  a  liability  of 
the  firm  to  said  Pierson,  senior,  personally.  But  this  view  was  not 
sustained  by  the  referee,  and,  therefore,  is  not  considered  on  this 
appeal 

It  seems  plain  that  the  $4,850  was  a  payment  on  this  note,  so  far, 
at  least,  as  defendant  Pierson  had  a  right  to  apply  firm  funds  on  an 
individual  debt.  The  bank  charged  that  amount  against  the  account 
of  H.  R.  Pierson  &  Son,  and  tlius  took  the  benefit  of  that  amount  by 
a  reduction  of  its  liability  on  the  account.  The  making  and  holding 
of  a  certificate  of  deposit,  signed  by  the  bank  officers  and  payable  to 
the  bank,  did  not  alter  the  effect  of  the  payment.  But  although 
the  assignment  provides  for  the  payment  of  the  note  of  $15,000> 
without  mention  of  this  payment,  probably  this  would  not  make  the 
assignment  fraudulent  as  matter  of  law. 

The  important  question  in  the  present  appeal  is  upon  the  correct- 
ness of  the  learned  referee's  doctrine. 

The  note  of  $15,000  was  only  the  individual  note  of  defendant 
Pierson.  Whatever  intent  he  may  have  had  as  to  the  use  of  the 
money,  the  legal  effects  of  the  note  was  to  bind  himself,  and  no  one 
else.  (  Van  Keuren  v.  Parmelee^  2  N.  T.,  523 ;  National  Bk.  v. 
Norton^  1  Hill,  575.)  It  was  not  a  firm  obligation,  nor  was  it  pay- 
able out  of  the  firm  assets  as  such,  l^or  does  the  fact  that  neither 
he  nor  the  bank  knew  at  the  time  that  the  firm  was  insolvent  at  the 
death  of  Pierson,  senior,  affect  the  character  of  the  note.  Nor  did 
the  manner  in  which  the  defendant  Pierson  signed  the  note  make 
it  anything  more  than  his  own  individual  liability.  {Haynea  v. 
Brooka^  42  Hun,  530.)  Nor  did  this  become  a  partnership  indebted- 
ness, because,  as  claimed,  the  avails  were  applied  to  the  payment 
of  partnership  debts.  {National  Bh.  of  Salem  v.  Thomaa^ 
Hun  —Vol.  LVIII        26 
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47  N.  Y.y  15.)    So  that,  in  any  view,  this  note  was  only  the  note  of 
defendant  Pierson. 

If  the  assignment  can  be  maintained,  it  must  be  on  the  ground 
of  some  equitable  principle,  not  on  the  note  simply.  The  defend- 
ants, therefore,  seek  to  establish  some  equity  through  the  alleged 
rights  of  defendant  Pierson,  and  through  his  acts  subsequent  to  the 
giving  of  the  note ;  claiming  to  be  subrogated  to  his  rights  or  the 
rights  of  creditors  of  the  firm. 

On  the  death  of  one  or  two  partners  the  assets  of  the  firm  vest 
in  the  survivor.  But  this  does  not  take  from  the  firm  creditors 
their  right  to  be  paid  out  of  the  assets  before  any  creditor  of  an 
individual  partner  in  case  of  insolvency.  {Bulger  v.  Hosay  119 
N.  T.,  466.)  If  an  insolvent  firm,  or  if  the  surviving  partner  of 
an  insolvent  firm,  should  assign  firm  assets  for  the  payment  of  an 
individual  debt  in  preference  to  the  debts  of  the  firm,  this  would  be 
a  fraud  under  the  statute  of  Elizabeth,  and  not  merely  a  violation 
of  the  equitable  rights  of  the  firm  creditors.  (JBvlger  v.  Sosay 
ut  stipra.)  And  the  plain  reason  for  this  is  that  the  debt  is  the  debt 
of  only  one  partner,  and  not  of  the  other,  and  such  assignment  .takes 
property  which  belongs  not  solely  to  the  debtor,  but  to  himself  and 
to  another,  who  does  not  owe  the  debt.  ( Wilson  v.  JRoberUo^ 
21  N.  Y.,  687.) 

And  although  by  the  death  of  one  partner  the  assets  vest  in  the 
other,  still  the  same  rights  of  firm  creditors  remain.  A  firm  creditor 
would  be  defrauded  by  such  a  transfer,  and  after  judgment  and 
execution  could  have  the  assignment  set  aside.  {Haynes  v.  Brooks^ 
116  N.  Y.,  487.)  And  this,  too,  even  if  the  surviving  partner  and 
the  assignee  believed  that  the  debt  thus  fraudulently  preferred  was 
a  firm  debt.  {ImfporievB  and  Trader^  National  Bank  of  New 
Fork  V.  Burger,  26  N.  Y.  St.  Eep.,  136.) 

It  is  important  to  notice  that  in  Bulger  v.  Bosa  this  rule  is  placed 
upon  the  statute  of  Elizabeth,  and  not  on  merely  equitable  prin- 
ciples. That  is,  it  is  a  fraud  upon  firm  creditors  to  assign  firm 
property  to  pay  individual  debts  before  firm  debts  are  all  paid. 

These  principles  are  all  so  well  settled  that  it  has,  perhaps,  been 
unnecessary  to  cite  authorities.  For  it  does  not  seem  to  be  claimed 
that  the  bank  could  have  recovered  upon  this  note  in  any  way  so  as 
to  reach  the  firm  assets    But  it  is  urged  that  the  voluntary  act  of 
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the  defendant  Pierson,  in  giving  the  bank  this  preference,  can  be 
maintained.  That  is,  that  defendant  Pierson  can  give  what  the  bank 
could  not  obtain  by  any  l^al  proceedings,  namely,  a  preference  of 
an  individual  debt  over  firm  debts  in  respect  to  firm  assets. 

The  defendants  urge  that  on  the  death  of  a  partner  the  surviving 
partner  becomes  owner,  and  may  sell  or  mortgage  the  assets. 
( WUUams  v.  Whedorij  109  N.  Y.,  838.)  Hence,  they  say,  he  may 
give  preference  in  an  assignment. 

Now,  it  is  true,  as  held  in  that  case,  that  the  surviving  partner,  in 
performance  of  his  duty  of  closing  up  the  affairs  of  the  firm,  may 
sell  assets,  and  may  mortgage  them  to  secure  debts  of  the  firm. 

Thus  it  was  said  in  Bradford  CommerciaZ  BamMng  Company  v. 
dure  (L.  E.,  31  Ch.  Div.,  324),  cited  by  defendants,  that  the  sur- 
viving partner  can  give  a  valid  lien  on  property  of  the  partnership 
by  way  of  security  for  a  debt  incurred  by  the  partners  during  the 
life  of  the  deceased  partner. 

That  qualification  shows  the  limit  of  his  power.  The  defendant 
Pierson  could  not  lawfully  have  given  security  on  assets  of  this  firm 
to  secure  his  individual  debts.  And  the  $15,000  note  was  his 
individual  debt. 

The  case  of  FUzpai^ick  v.  FUmnagam,  (106  U  S.,  648),  cited  by 
defendants,  arose  in  Mississippi.  The  surviving  partner  was  con- 
tinuing the  business,  not  winding  it  up.  And  in  its  decision  the 
court  cite  a  Mississippi  case,  holding  that  when  one  of  the  two 
partners,  with  the  assent  of  the  other,  transferred  the  whole  business 
and  stock  to  a  third  person  in  payment  of  an  individual  debt,  the 
transaction  was  not  fraudulent  as  to  creditors  of  the  firm.  We  can 
hardly  think  that  such  is  «the  law  of  this  State.  {^BuLger  v.  Rosa^ 
as  before.) 

But  again  it  is  urged  by  the  defendants  that,  inasmuch  as  defendant 
Pierson  used  the  moneys  thus  borrowed  by  him  to  pay  firm  debts, 
he  was  entitled  to  repay  himself  for  this  money  out  of  the  firm  assets, 
and  that  the  bank  should  be  subrogated  to  his  right. 

Now,  this  view  seems  to  assume  that  defendant  Pierson  was  only 
a  surety  for  the  debts  of  the  firm,  and,  therefore,  that  if  he  paid 
those  debts  he  should  be  reimbursed.  It  is  very  true  that  a  surety 
who  pays  the  debt  of  a  principal  debtor  is  entitled  to  be  reimbursed. 
He  becomes  the  creditor  in  the  place  of  the  creditor  whose  debt  he 
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has  paid.  But  that  rule  does  not  apply  to  one  of  several  joint 
debtors,  or  to  the  survivor  of  a  partnership.  He  is  not  a  surety  for 
the  debt.  He  is  himself  the  debtor.  If  he  pays  a  debt  which  he 
and  his  partner  owe,  such  payment  might  give  him  a  claim  agaiuBt 
his  partner,  or  his  partner's  estate  on  final  settlement,  but  could  give 
him  no  claim  upon  the  firm  assets  as  against  firm  creditors. 

Let  us  suppose  that  defendant  Pierson,  without  borrowing  from 
the  bank,  had  taken  his  own  money  and  with  it  had  paid  debts  of 
the  firm,  he  could  not  have  repaid  himself  out  of  the  assets.  It 
would  not  have  been  unlawful  for  him  to  devote  individual  prop- 
erty to  the  payment  of  firm  debts.  {Cook  v.  Rindskopf^  105  N.  Y., 
476.)  And  the  payment  of  the  firm  debts,  which  it  was  his  duty  to 
pay,  would  not  entitle  him  to  be  indemnified  therefor  out  of  firm 
assets. 

To  make  this  more  clear,  suppose  that,  during  the  existence  of 
the  firm,  defendant  Pierson  had,  from  his  own  funds,  paid  debts  of 
the  firm,  thus  entitling  himself  to  credit  as  against  his  partner. 
If  the  firm  afterwards  became  insolvent  and  made  an  assignment, 
this  claim  of  one  partner  could  not  be  paid  before  debts  of  the  firm. 
It  would  be  only  a  liability  to  be  settled  between  him  and  his  part- 
ner on  a  final  adjustment  of  the  business  after  all  firm  debts  should 
have  been  paid.  Or,  in  the  present  case,  if  defendant  Pierson, 
before  making  the  assignment,  had  paid  this  note  from  his  individual 
funds,  and  then  had  directed  the  assignee  to  pay  to  him,  Pierson, 
the  amount  thus  advanced  next  after  wages  and  expenses,  there 
could  be  no  doubt  that  the  assignment  would  have  been  fraudulent 

It  is  true  that  in  Haynea  v.  Brooks  (8  N.  T.  Civ.  Pro.  Rep.,  106, 
113)  there  is  a  remark  that  if  a  firm  obligation  was  retired  by  the 
use  of  money  loaned  by  Brown  &  Co.,  the  surviving  partner  would 
have  been  entitled  to  be  repaid  out  of  the  firm  property.  But 
Haynes,  the  plaintiff,  was  an  individual  creditor,  and,  therefore, 
had  no  ground  of  complaint.  He  had  no  right  to  preference  in  the 
firm  property,  and,  therefore,  could  not  maintain  the  action.  That 
case  was  affirmed  in  42  Hun  (528)  and  in  1 16  New  York  (487). 
But  in  this  affirmance  no  notice  was  taken  of  this  remark,  and  the 
affirmance  is  on  entirely  different  grounds.  The  case  of  FUzpatrick 
V.  Flannagan^  supposed  to  favor  the  same  view,  has  been  already 
spoken  of. 
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All  the  firm  property  and  all  the  property  of  the  partners  indi- 
yidaally  are  liable  for  the  firm  debts.  And  when  a  partner  has 
paid  a  firm  debt  with  his  own  funds,  he  can  have  no  right  as  against 
firm  creditors  to  be  preferred.  He  has  only  devoted  individual  prop- 
erty to  firm  debts,  as  he  may  do.  {Cook  v.  Rindshopf^  ut  mpra.) 
And  as  said  in  that  case  at  page  486 : 

"  The  law  would  require,  in  the  event  of  an  assignment  by  a  firm  of 
two  persons,  that  after  the  payment  of  firm  debts  the  residue  should 
be  divided  into  two  funds  for  the  payment  of  individual  creditors." 

Thus  it  is  only  after  firm  debts  are  paid  that  the  residue  can  be 
applied,  and  then  not  to  the  individual  partners,  but  to  their  indi- 
vidual creditors.  But  it  is  said  that  if  defendant  Pierson  had  not 
borrowed  this  money  then,  in  his  assignment  he  might  have  pre- 
ferred those  debts  of  the  firm,  which  by  means  of  this  money  he 
paid,  and,  therefore,  it  is  fair  that  he  should  prefer  the  bank  whose 
money  enabled  him  to  make  such  payment.  But  the  diflSculty  with 
this  view  is  that  those  debts  were  firm  debts,  contracted  before  the 
death  of  Pierson,  senior,  therefore  he  might  prefer  them  if  they 
were  unpaid.  But  he  could  not  prefer  a  debt  created  by  him  after 
the  dissolution,  because  that  was  not  a  debt  of  the  firm. 

It  is  the  right  of  every  firm  creditor  that  when  an  assignment  is 
made  the  firm  assets  shall  be  applied  solely  to  such  unpaid  debts  as 
were  owing  before  the  firm  ceased  its  existence.  The  assets  must 
not  be  applied  to  debts  since  created ;  nor  must  they  be  applied  to 
pay  again  debts  which  have  been  paid  already.  The  bank  note  is 
the  individual  note  of  defendant  Pierson ;  and  there  was  no  connec- 
tion between  the  bank  and  these  creditors  who  were  paid  by  defendant 
Pierson.  The  bank  did  not  purchase  those  claims  and  knew  nothing 
about  them.  Defendant  Pierson  was  under  no  obligation  to  the 
bank  to  apply  the  money  he  had  borrowed  to  any  specific  objects. 
He  could  have  used  it  for  his  own  purpose  or  could  have  paid  his 
individual  debts  with  it.  This  money  was  not  kept  distinct.  It 
was  deposited  in  the  general  account,  from  which  account  $20,000 
were  afterwards  paid  to  the  bank  before  the  day  when  tlie  assign- 
ment was  made.  The  bank,  therefore,  in  no  way  stands  in  the  place 
of  the  paid  creditors.     {Mattter  of  Cavin  v.  Gleason,  105  N".  Y.,  263.) 

Those  debts  thus  paid  no  longer  exist ;  for  the  money  was  paid 
to  the  creditors  by  the  debtor,  not  by  a  surety.     And  there  is  no 
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indebtednesB  of  the  firm  to  defendant  Pierson  for  what  he  had 
paid.     Nor  did  he  for  such  payment  have  any  claim  npon  the  afieets 
of  the  firm  until  every  existing  firm  debt  had  been  fully  paid  and 
Batisfied.    We  must  bear  in  mind  that  the  individual  partners  may 
lawfully  prefer  firm    debts.      {Cook  v.   liindahapfy   ut  at^a.) 
Therefore,  the  payment  of  firm  debts  by  defendant  Pierson,  con- 
sidering it  as  his  individual  payment,  was  lavTful;  and  was  not 
fraudulent  as  to  his  individual  creditors.     Wliether  or  not  the  bank 
which  loaned  him  the  money  can  collect  it  from  him  does  not  affect 
the  question  before  us.     Defendant  Pierson,  if  he  had  paid  the 
bank  this  note  from  his  individual  money,  could  not  have  secured 
himself  the  repayment  of  the  amount  by  a  preference  in  the  assign- 
ment over  firm  creditors.     And  as  he  could  not  have  done  this  for 
himself,  he  cannot  do  it  for  his  individual  creditors.     There  is  no 
hardship  in  this  case  other  than  that  which  always  exists  when  a 
creditor  makes  a  loan  to  one  who  proves  to  be  unable  to  pay.    The 
bank  knew  that  the  firm  was  dissolved.     It  knew  that  it  was  trusting 
the  responsibility  of  defendant  Pierson  only,  because  it  knew  that 
Pierson,  senior,  was  dead.     It  probably  supposed  the  defendant 
Pierson  to  be  solvent,  and,  therefore,  made  the  loan. 
Judgment  affirmed,  with  costs. 

Mayham,  J.  (concurring) : 

If  this  debt,  which  was  preferred  under  the  assignment,  was  a 
firm  debt,  then  it  was  allowable  for  the  assignor  to  prefer  it  and 
direct  its  payment,  as  a  preferred  claim,  out  of  the  firm  assets. 

If,  on  the  contrary,  it  was  the  individual  debt  of  the  surviving 
partner,  then  it  could  not  be  paid  out  of  the  firm  assets  until  all  the 
partnership  debts  were  paid,  and  its  preference  would  be  a  fraud 
upon  the  firm  creditors. 

The  death  of  Henry  E.  Pierson,  Sr.,  dissolved,  ipso  facto^  the 
partnership,  and  no  partnership  transactions  could  be  performed 
after  that  event. 

The  legal  title  to  the  assets  of  the  partnership  vested  in  Henry 
R.  Pierson,  Jr.,  and  to  the  extent  of  the  partnership  assets  he,  as  such 
survivor,  became  charged  with  the  payment  of  the  firm's  liabilities. 
He  conld  not  charge  or  incumber  such  assets  to  pay  or  secure  any 
debt  contracted  bv  him  after  such  dissolution. 
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That  being  so,  the  debt  contracted  by  him  and  the  note  given 
thereafter  to  the  National  Commercial  Bank  was  necessarily  his 
individual  debt,  and  the  note,  although  in  fonn  a  partnership  obli- 
gation, was  an  individual  note,  and  the  bank,  having  knowledge  of 
the  dissolution  of  the  firm  by  the  death  of  Henry  E.  Pierson,  Sr., 
was  changed,  in  law,  with  the  knowledge  of  the  survivor's  inability 
to  charge  the  firm  by  the  execution  of  the  firm  note. 

But  it  is  urged  that,  as  the  firm  creditors  were  paid  out  of  this 
fund,  and  the  gross  amount  of  the  firm  debts  were  correspondingly 
reduced,  such  creditors  are  not  injured  by  this  preference,  as  the 
right  to  create  preferences  was  inherent  in  the  assignor,  and  he  could 
iiave  preferred  those  on  whose  debt  this  money  was  applied  and  the 
remaining  creditors  could  not  object. 

If  the  surviving  partner  or  the  bank  had  paid  this  money  as 
surety,  the  right  to  be  subrogated  would  seem  to  be  clear ;  but  that 
is  not  this  case. 

A  surviving  partner  who  pays  the  debt  of  the  firm  does  not 
occupy  the  relation  of  surety  of  the  firm  as  to  other  creditors  of  it. 
He  is  the  principal  debtor,  and  in  paying  the  debt  of  the  firm,  pays^ 
as  to  other  creditors  of  the  firm,  only  his  own  debt.  Then,  after  the 
partnership  debts  are  all  paid,  in  an  accounting  with  the  estate  of 
the  deceased  copartner,  he  could  be  reimbursed  out  of  his  estate ; 
but  he  could  have  no  such  claim  against  the  other  creditors  of  the 
firm,  nor  do  we  think  he  could  be  equitably  reimbursed  out  of  the 
firm  property  to  the  exclusion  of  the  claims  of  other  firm  creditors, 
and  to  allow  this  preference  would  be  indirectly  extending  to  him 
that  privilege.  If  he  could  not  claim  this  immunity  for  himself,  we 
do  not  see  how  he  could  voluntarily  confer  it  upon  his  individual 
creditors  by  a  preference  in  liis  assignment.  As  we  have  seen,  his 
power  to  bind  the  property  of  the  firm  as  partner  had  ceased,  and 
his  dealings  with  the  Commercial  Bank  in  negotiating  this  loan  and 
giving  this  note  must  be  regarded  as  his  individual  acts.  As  an 
individual  he  had  a  right  to  borrow  money,  and  with  it  to  pay  part- 
nership debts ;  but  we  do  not  see  how  that  created  any  equity  in 
favor  of  the  bank  against  the  partnership  swsets,  especially  as  the 
bank  was  bound  to  know  that  his  power  to  bind  the  partnership 
had  ceased,  and  he  was  dealing  with  the  bank  as  an  individual,  and 
not  as  a  partnership. 


200  DURANT  v.  PIEKSON. 

Thibd  Depaktmbnt,  November  Tebm,  1890. 


Upon  the  principles  which  seem  to  underlie  tliis  caae,  and  npon 
the  authority  cited  by  the  learned  referee,  and  those  cited  by  inj 
brother  Learned,  I  am  inclined  to  concur  in  his  opinion,  that  the 
judgment  entered  upon  the  report  of  the  referee  should  be  affirmed 

Landon,  J.  (dissenting) : 

This  case  does  not  depend  upon  the  question  whether  the  bank 
could  recover  the  note  against  the  survivor  out  of  the  assets  of  the 
firm  estate,  but  whether  the  survivor  could,  under  the  circumstances, 
lawfully  provide  for  its  payment  to  the  bank.  It  may  be  conceded 
that  without  the  assignment  the  bank  could  not  recover;  but  if 
before  the  assignment  the  survivor  could  have  paid  himself  out  of 
the  firm  property,  it  would  not  be  a  fraud  for  him  to  transfer  by  the 
assignment  his  right  to  the  bank. 

The  note  given  by  Pierson,  the  survivor,  to  the  National  Commer- 
cial Bank  was  his  individual  note,  simply  because  the  firm  had  ceased 
to  exist.     The  property  of  the  late  firm  by  the  death  of  the  senior 
partner  became  the  survivor's  individual  property.     That  is,  his  legal 
title  to  it  was  absolute  and  complete.     {Nehrhosa  v.  BlisSy  88  N.  Y., 
600 ;  Williams  v.  Whedon^  109  id ,  333.)     Because  of  the  insolvency 
of  the  firm  the  firm  creditors  had  equities  to  prevent  such  a  disposi- 
tion of  it  by  him  as  would  operate  as  a  fraud  upon  them.    But,  as 
shown  in  the  case  last  cited,  his  absolute  legal  title  gave  him,  for  the 
purposes  of  the  proper  settlement  of  the  firm  business,  absolnte 
dominion  over  the  property.     Although  the  note  which  he  gave  the 
bank  was  his  individual  note,  nevertheless,  he  gave  it  to  obtain 
money  to  pay  finh  debts,  and  he  did  pay  such  debts  with  all  the 
money  which  he  obtained  upon  the  note,  except  the  portion  which 
he  refunded  to  the  bank,  thus  reducing  the  amount  of  the  note. 
He  gave  the  note,  therefore,  in  the  course  of  the  honest  settlement 
of  the  business  of  the  late  firm.     As  the  property  was  his  for  the 
purpose  of  settling  the  firm  business,  he  gave  the  note  for  the  same 
purpose  and  was  protected  in  giving  it  by  his  ownership  of  the  firm 
property.     Because  of  that  ownership  he  could,  upon  realizing  the 
'money  upon  the  firm  assets,  reimburse  himself  in  the  amount  of  his 
private  advances  upon  the  firm  debts,  and,  of  course,  with  the  money 
thus  obtained  pay  the  bank  the  amount  due  upon  the  note.     The 
operation  of  paying  firm  debts  from  the  proceeds  of  firm  assets 
would  then,  and  not  until  then,  be  complete  with  respect  to  the 
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debts  paid  from  the  proceeds  of  the  note.  No  firm  creditor  could 
intervene  to  prevent  snch  a  completion  of  the  transaction,  because 
the  completed  transaction  would  have  achieved  an  honest  result  and 
would  in  no  way  have  operated  as  a  fraud  upon  liim. 

The  surviving  partner  as  well  as  the  firm  creditor  is  entitled  to 
have  all  the  firm  assets  applied  to  the  payment  of  the  firm  debts. 
True,  he  may  pay  the  firm  debts  from  his  individual  property,  but 
when  it  is  plain  that  he  intended  nothing  of  the  kind,  equity,  which 
scorns  trickery,  will  not  impute  such  an  intent  to  him.  Equity  will 
perceive  the  mistake  under  which  he  acted,  and  in  the  absence  of 
estoppel  or  anything  like  it,  will  assist  him  in  retrieving  his  mistake. 
Here  the  junior  Pierson  should  be  permitted  to  reimburse  himself 
from  the  firm  assets  in  the  amount  which  he  mistakenly  paid  upon 
the  firm  debts^ 

This  was  distinctly  said  in  Haynes  v.  Brooks  (8  Civil  Pro.  R, 
106,  J 13),  at  Special  Term.  The  case  was  affirmed  (42  Hun,  528 ; 
116  N.  Y.,  487),  upon  other  grounds,  but  the  proposition  follows 
from  the  principles  already  stated.  It  was,  in  substance,  so  held  in 
JFitspatrich  v.  Flannagcm  (106  U.  S.,  648).  Otherwise  the  firm 
estate  would  be  so  much  the  richer  by  the  honest  eagerness  of  the 
survivor  to  hasten  the  payment  of  the  firm  debts,  and  the  survivor 
injured. 

Assuming  the  right  of  the  survivor  to  reimbursement  from  the 
firm  assets,  we  proceed  to  consider  whether  he  could  not  protect 
that  right  in  the  general  assignment.  By  the  assignment  he  directed 
the  assignee  to  pay  the  bank  out  of  the  firm  assets.  The  bank  was 
the  creditor  of  Pierson  individually,  but  not  as  survivor.  But  it 
was  competent  for  Pierson  to  direct  that  the  reimbursement  from 
the  firm  assets  which  was  due  to  himself  should  be  made  to  the 
bank,  not  in  satisfaction  of  any  debt  from  the  firm  to  the  bank,  but 
in  satisfaction  of  Pierson's  lien  upon  the  firm  assets,  or  right  to 
protection  from  them.  Pierson,  in  eflEect,  said  to  the  assignee :  Pay 
the  bank,  and  thereby  pay  me.  B  owes  A,  and  C  owes  B.  B  may 
direct  C  to  pay  A,  and  if  0  does  it,  both  A  and  B  are  paid. 

Moreover,  the  assignee,  should  complete  the  work  his  assignor 
begun  and  left  unfinished,  namely,  the  payment  of  the  partnership 
debts  to  Durant  and  others  out  of  the  firm  assets.  Pierson  did  not 
Hun— Vol.  LVIII        26 
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go  BO  far  as  to  complete  the  payment  ont  of  the  firm  afisets.  He 
personally  made  the  payment  for  the  firm  before  he  had  realized 
npon  the  firm  assets,  and  left  the  work  of  sach  realization  and 
making  the  firm  make  the  payment  unfinished. 

What  the  survivor  could  lawfully  do  he  could  lawfully  direct  the 
assignee  to  do,  and  the  assignee,  by  obeying  the  direction,  will 
simply  complete  the  payment  to  Durant  and  others  out  of  the 
firm  assets. 

The  fact  that  the  bank,  before  the  direction  in  the  assignment, 
had  no  equitable  claim  upon  the  firm  assets,  but  only  against  Pier- 
son  personally,  in  no  wise  makes  it  fraudulent  for  Pierson  to  direct 
that  the  bank  shall  be  paid  instead  of  himself.  It  may  be  conceded 
that,  without  the  assignment,  no  right  of  subrogation  existed  in 
favor  of  the  bank  to  the  property  which  protected  Pierson  in 
making  the  note.  If  Pierson  had  been  surety  for  the  firm  in  making 
the  note,  the  bank  would,  if  necessary  for  its  protection,  have  been 
entitled  to  subrogation. 

But  every  right  which  subrogation  could  confer  in  such  a  case 
Pierson  has  now  attempted  to  confer  by  the  assignment.  The  firm 
ought  to  pay  Pierson  or  the  bank,  and  Pierson  has  waived  his  right 
and  directed  that  the  bank  should  have  the  benefit  of  it.  It  is  difii- 
cult  to  see  wherein  such  an  attempt  to  do  justice  is  fraudulent. 

Again,  whether  an  assignment  is  fraudulent  is  usually  a  question 
of  fact.  When  the  dispositions  made  in  an  assignment  are  certain 
to  result  in  defrauding  a  class  of  creditors,  the  law,  assuming  that 
every  man  intends  the  natural  and  obvious  consequences  of  his  acts, 
imputes  the  fraudulent  purpose  which  is  sure  to  be  accomplished, 
and  will  not  permit  a  jury  to  hold  otherwise.  But  in  this  case  it  is 
respectfully  submitted  that  the  plaintiff's  claim  is  unconscionable ; 
that  the  bank's  claim  under  the  assignment  is  meritorious ;  that  the 
survivor's  preference  to  the  bank  is  consonant  with  scrupulous  honor, 
and  that  to  carry  out  the  assignment  with  respect  to  the  bank  is  to  do 
right. 

The  plaintiff's  claim,  if  within  the  strict  letter  of  the  law,  offends 
its  spirit.  Equity  respects  the  substance  rather  than  the  name  of 
a  transaction.     It  should  not  condemn  this  assignment  as  fraudulent 

I  advise  a  reversal  of  the  judgments  in  both  actions. 

Judgment  affirmed,  with  costs. 
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MURRAY  N.  RALPH,  Appbllant,  v.  LOREK  D.  ELDREDGE 

AND  OthbbSi  Respondents. 

Ouaranty  topay  all  notes  which  should  **pro>M  to  he  uneoUeeUble** — not  eftforeeable 

untU  Judgment  and  ecDecution  returned  umatiefied. 

One  partner  sold  to  another  the  stock  in  trade  of  the  partnership  and  received 
himself  from  his  copartner  certain  notes,  accounts  and  demands  owing  to  the 
firm,  and  also  received  a  bond  conditioned  that  his  partner  would  pay  to  him  one- 
half  of  all  notes,  accounts  and  claims  of  the  late  firm  assigned  to  him  "  that  shall 
prove  to  be  uncollectible,  if  any  such  there  be." 

JSsld,  that  no  right  of  action  arose  upon  the  bond  as  to  any  claim  until  the  same 
had  been  prosecuted  to  Judgment,  and  an  execution  had  been  issued  upon  such 
judgment  and  returned  unsatisfied. 

Appeal  by  the  plaintiff  from  a  jndgment  of  the  Snpreme  Conrt^ 
entered  in  the  office  of  the  clerk  of  the  county  of  St.  Lawrence  on 
the  5th  day  of  December,  1889,  after  a  trial  before  a  referee. 

JbAn  C.  Keder^  for  the  appellant. 

A.  Z.  Squire%^  for  the  respondent  Eldredge. 

Fl  P.  AhboUj  for  the  respondent  Seymour. 

Lbabned,  p.  J. : 

The  plaintiff  and  defendant  Eldredge  had  been  copartaiers.  On 
the  25th  of  November,  1884,  the  firm  dissolved ;  plaintiff  sold  to 
Eldredge  the  stock,  and  Eldredge  conveyed  to  plaintiff  his  interest 
in  the  notes,  accounts  and  demands  owing  the  firm.  At  the  same 
time  Eldredge  executed  to  plaintiff  a  bond,  with  defendant  Seymour 
as  surety. 

The  condition  of  the  bond  was  that  Eldredge  should  pay  to 
plaintiff  one-half  of  the  amount  of  notes,  accounts  and  claims  of  the 
late  firm  assigned  by  Eldredge  to  plaintiff,  ^^  that  shall  prove  to  be 
uncollectible,  if  any  such  there  be,"  with  interest  from  the  date 
of  the  bond. 

On  the  trial  the  plaintiff  produced  a  list  of  claims  which  he 
claimed  to  be  uncollectible,  and  testified,  or  offered  to  testify,  as  to 
each,  that  he  was  personally  acquainted  with  the  financial  ability 
of  each,  and  that  since  the  assignment  not  one  of  them  has  had  suffi- 
cient ability  to  pay  the  claim. 

This  testimony  was  objected  to  as  incompetent,  and  the  referee 
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BO  held.  And  the  referee  made  his  report  that  no  right  of  action 
arose  on  the  bond  nntil  the  prosecution  of  the  claims  to  judgment 
and  the  issue  and  return  unsatisfied  of  execution  thereon. 

From  the  judgment  thereupon  entered  the  plaintiff  appeals.  The 
question  here  is,  whether  it  was  necessary  for  plaintiff  thus  to  prose- 
cute to  judgment  and  execution  before  he  could  recover  on  the  bond. 
That  question  must  depend  on  the  meaning  of  the  condition  of  the 
bond.  Because  there  is  no  other  liability  of  either  defendant  to  the 
plaintiff. 

It  seems  to  be  settled  in  this  State  that  a  guaranty  of  collection 
is  an  undertaking  to  pay  the  sum  of  money  guaranteed,  provided  the 
principal  debtor  is  prosecuted  to  judgment  and  execution  with  due 
diligence,  and  the  same  cannot  be  collected  of  him.  {Northern 
Ins.  Co.  V.  Wright,  76  N.  Y.,  445 ;  Craig  v.  Parkisy  40  id.,  181.) 
The  plaintiff  urges  that  the  bond  does  not  guarantee  the  collection  of 
these  claims,  but  is  only  a  contract  to  pay  plaintiff  one-half  of  the 
amount  of  those  which  should  turn  out  bad.  But  the  bond  uses 
the  word  "  uncollectible,"  and  the  question  must  be,  what  is  the  legal 
meaning  of  that  word.  That  word  has  a  definite  meaning,  as 
decided  in  the  cases  above  cited.  And  ihat  meaning  should  be 
here  enforced. 

The  plaintiff  urges  that  the  amounts  are  small  and  it  could  not 
have  been  intended  that  they  should  be  sued.  But  it  would  be 
incorrect  to  hold  that ''  uncollectible  "  meant  one  thing  as  to  small 
amounts  and  another  thing  as  to  large.  The  language  '^  prove 
uncollectible  "  strengthens  this  view.  Some  process  was  in  view  by 
which  it  should  be  legally  ascertained  that  the  amounts  were 
uncollectible.  That  process  is  prosecution  to  judgment  and 
execution.  The  defendants  might  have  bound  themselves  to  pay  half 
of  such  amounts  as  should  not  be  voluntarily  paid.  But  they  did 
not  do  so.  And  as  they  were  under  no  obligation  to  plaintiff  except 
upon  the  bond,  we  think  that  he  cannot  recover  without  showing 
judgment  and  execution  returned  unsatisfied.  To  hold  otherwise 
would  be  contrary  to  a  familiar  and  settled  rule  of  constructioa. 

The  judgment  must  be  affirmed,  with  costs. 

Landon  and  Mayham,  JJ.,  concurred. 
Judgment  afiirmed,  with  costs. 
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THE  STATE  OF  NEW  TOEK  NATIONAL  BANK,  Appkl- 
LAOT,  V.  SAMUEL  D.  COYKENDALL,  Rbspondknt, 
Impleadbd,  sto. 

A  party  UMng  an  aecommodcUion  note  €U  eoUateral  for  a  ptut-dtte  cheek  it  not  a 
bona  fide  holder  for  wdue — it  doea  not  extend  the  time  of  payment  of  the  cheek, 

A  bank  receiving  an  accommodation  note,  which  has  been  diverted  from  the  pur- 
pose for  which  it  was  intrusted  to  the  payee,  as  collateral  security  for  a  past-due 
check,  does  not  acquire  the  right  of  a  honaflde  holder  thereof  foe  value. 

Bai^road  Company  v.  National  Bank  (102  U.  S.,  14)  disapproved. 

The  taking  of  a  note  payable  in  the  future,  by  a  bank,  as  collateral  security  for  a 
past-due  check,  does  not  extend  the  time  of  payment  of  the  check,  and  thereby 
make  the  receiver  of  the  note  a  honaflde  holder  thereof  for  value,  in  the  absence 
of  evidence  of  an  agreement  to  extend  such  time  of  payment. 

Appeal  by  the  plaintiff,  the  State  of  New  York  National  Bank, 
from  a  jadgment  of  the  Supreme  Court,  entered  in  the  Ulster  county 
clerk*8  office,  in  favor  of  the  defendant  Samuel  D.  Coykendall  againgt 
the  plaintiff,  on  May  2,  1890;  and  also  from  an  order  denying  the 
plaintiff's  motion  to  set  aside  the  verdict  of  the  jury,  in  favor  of  the 
defendant  CoykendaU,  and  for  a  new  trial  made  on  the  minutes  of 
the  court. 

The  action  was  tried  at  the  Ulster  Circuit  before  the  court  and  a 
jury,  at  which  a  verdict  was  rendered  in  favor  of  the  defendant 
Samotl  D.  Coykendall. 

/^.  Z.  Wesibrookj  for  the  appellant. 

A.  T.  GlearwateTj  for  the  respondent. 

LSABNED,  J. : 

This  is  an  appeal  by  the  plaintiff  from  a  judgment,  entered  on  a 
verdict  rendered  for  the  defendant  and  from  an  order  denying  a 
new  trial. 

The  action,  is  to  recover  on  a  note  of  $5,000  made  by  The  Emerson 
Manufacturing  Company,  by  F.  A.  Waters,  treasurer,  to  the  order 
of  E.  E.  Waters,  dated  February  22,  1887,  payable  at  six  months. 
The  indorsements  are  as  follows : 
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EdVi>  E.  Watbes, 

43  Pari  Placoy  Ifew  T(yrk. 
F.  A.  "Watkes, 

JBRngatan. 

This  last  indorsement  being  erased  bj  lines  drawn  through  it 
S.  D.  CoYKKNDALL,  Smgstonj  N,  Y* 

Pay  to  the  order  of 

F.  A.  Watkes. 

F.  A.  Watbes, 

Kingston^  If.  Y, 

The  jnrj  fonAd  a  verdict  for  Cojkendall  and  against  the  other 
defendants. 

Francis  A.  Waters,  had  been  cashier  of  plaintiff.  On  January 
11,  1888,  Oharles  W.  Dejo  was  made  such  cashier,  and  Waters 
became  clerk,  acting  as  teller.  About  a  week  after  Deyo  became 
cashier  he  found  among  the  cash  items  a  check  as  follows : 

[Memobanduic.] 

"  New  Yobk,  January  9,  1888. 

"  North  River  Bank  pay  to  the  order  of  E.  E.  Waters,  five  thousand 

dollars. 

«  F.  H.  FORBES." 
Indorsed :  E.  E.  Watebs. 

It  was  counted  as  cash.  He  directed  F.  A.  Waters  to  take  it  up. 
It  had  been  put  there  by  him.  On  the  twenty-sixth  of  January 
Deyo  was  informed  that  Waters  had  directed  a  clerk  to  charge  that 
check  as  a  loan.  Deyo  then  took  the  note  in  question  as  collateral 
to  the  check.  The  check  remained  still  in  the  bank,  until  it  was 
produced  at  the  trial.  Waters  testifies  that  when  the  cashier  was 
unwilling  to  accept  the  Forbes  check,  Waters  said  he  would  give 
them  the  note  in  question  as  collateral  to  the  check.  lie  further 
testifies  that  two  or  three  months  after  the  check  was  given  (viz.,  in 
January,  1888),  he  gave  notice  to  the  bank  about  the  collection  of 
the  check,  told  them  he  wanted  them  to  collect  it  and  that  the 
cashier  wrote  to  Forbes  and  received  a  reply. 

This  shows,  as  the  cashier  stated,  that  the  check  remained  in  the 
possession  of  the  bank  after  the  note  was  turned  out  as  collateral 
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thereto.  In  connection  with  this  we  mnet  refer  to  the  testimony  of 
Cojkendall,  which  is  that  the  note  in  qnestion  was  indorsed  by  him 
at  the  reqnest  of  Francis  A.  Waters,  and  that  at  the  time  Waters 
told  him  that  he  desired  to  nse  the  note  to  take  up  other  paper 
which  Cojkendall  had  indorsed  for  him. 

The  question  raised  by  the  plaintiff  on  this  point  of  the  case  is, 
whether  the  taking  of  the  note  by  the  bank  as  collateral  security  for 
the  check,  gave  the  bank  the  right  of  a  bona  fide  holder  for  value. 
The  plaintiff  relies  on  Qroceri  Bank  v.  Penfidd  (69  N.  Y.,  602) 
and  C<mtim,ental  NatwnaH  Bank  v.  Tcnjonaend  (87  id.,  8). 

But  the  ground  of  the  decision  in  these  cases  is  that  the  accom- 
modation note  was  held  ^^  without  restriction  as  to  the  mode  of  using 
it."  And  the  distinction  is  made  between  such  cases  and  those  in 
which  "  the  note  has  been  diverted  from  the  purpose  for  which  it 
was  entrusted  to  the  payee."  In  the  latter  class  of  cases  an  ante- 
cedent debt  is  not  a  sufficient  consideration  to  make  a  person  a 
hona  fide  holder  for  value,  as  against  the  party  whose  indorbcment 
has  thus  been  wrongfully  diverted.  {Stalker  v.  McDonald^  6  Hill, 
93 ;  recognized  in  Choceri  Bank  v.  Penfidd^  ut  supra.) 

It  is  well  known  that  the  Supreme  Court  of  the  United  States 
holds  a  different  view  from  that  of  the  highest  court  of  this  State. 
{RaH/road  Company  v.  Na^tional  Batik,  102  XT.  S.,  14.)  But  we 
must  follow  our  own  decisions,  and  it  is  unnecessary  to  examine  the 
cases  in  other  jurisdictions ;  especially  when  our  own  rule  has  been 
maintained  in  late  decisions.  (See  LoAJorence  v.  Cla/rk,  86  IN".  Y., 
128 ;  Taft  v.  dhoprrum,  50  id.,  445 ;  Phcmix  Ins.  Co.  v.  Chvrchj 
81  id.,  218.) 

It  would  seem  that  there  could  be  no  question  that  the  note  was 
indorsed  by  Coykendall  for  the  specific  purpose  of  meeting  indorse- 
ments of  his  already  existing.  If  that,  however,  were  in  dispute 
the  matter  was  fairly  submitted  to  the  jury,  and  there  is  no  ground 
to  question  the  correctness  of  their  decision.  The  note  was  not 
used  to  take  up  previous  indorsements  of  Coykendall,  but  was  used 
as  collateral  to  an  instrument  on  which  he  was  in  no  way  liable. 
This  was  a  plain  diversion  of  the  note  and  brings  the  case  within 
the  rule  above  cited  in  our  decisions. 

It  is  urged  by  the  plaintiff  that  the  taking  of  this  note  by  the 
bank  as  collateral  to  the  Forbes  check  was  an  extension  of  time, 
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and  lience  that  plaintiff  is  a  hona  fide  holder  for  yalne.  Bat  na 
agreement  to  extend  time  was  shown ;  and  merely  taking  security 
as  collateral  does  not  extend  the  time  of  the  principal  debt,  even  if 
the  security  is  payable  at  a  day  subsequent  to  the  time  when  the 
principal  debt  became  payable.  Men  very  frequently  borrow  money 
for  a  month  or  two,  giving  as  collateral  railroad  bonds,  or  the  like, 
not  payable  for  many  years.  But  the  time  for  payment  of  the  debt 
is  not  thereby  extended.  There  was  a  dispute  of  fact  in  this  case, 
whether  the  indorsement  of  F.  A.  Waters,  which  was  before  that  of 
Coykendall,  had  been  erased  before  Coykendall  signed,  or  was 
erased  afterwards.     This  question  was  submitted  to  the  jury. 

There  was  also  submitted  to  the  jury  the  question  whether  this 
erasure,  if  an  erasure  was  thus  made,  was  made  intentionally  and 
fraudulently,  or  whether  it  was  made  by  accident.  The  court 
charged,  in  substance,  that  if  an  erasure  was  made  in  a  material  part 
and  fraudulently^  Coykendall  would  be  discharged.  Now,  in  the 
charge  on  this  point,  it  seems  to  us  that  the  learned  court  was  very 
favorable  to  the  plaintiff. 

It  would  probably  not  be  claimed  that  a  merely  accidental  and 
not  intentional  alteration  of  a  note  would  render  it  void.  As,  for 
instance,  if  ink  were  accidentally  spilled  upon  the  note  so  as  to 
efface  a  material  part.  But  if  the  alteration  is  in  a  material  part 
and  is  intentionally  made,  it  is  said  that  it  is  not  necessary  to  show 
a  fraudulent  intent.  When  the  intent  is  not  fraudulent  it  would 
seem  that  tlie  party  may  resort  to  the  original  indebtedness.  {Booth  v. 
Powers,  56  N.  Y.,  22 ;  Meyer  v.  Huneke,  55  id.,  413,)  That  right 
is  of  no  consequence  here,  because  there  was  no  original  indebtedness, 
since  the  indorsement  was  simply  for  acconmiodation.  But  here  the 
alleged  alteration  was  material.  It  released  F.  A.  Waters  from  the 
position  of  prior  indorser.  It  must  have  been  intentional,  because 
it  was  made  by  drawing  lines  across  the  name.  Therefore,  we  see 
no  error  in  the  charge  of  the  learned  court  injurious  to  the  plain tifE. 
It  is  plain  that  if  an  alteration  is  made  in  an  instrument  affecting 
the  rights  of  a  signer  thereto  without  his  consent,  he  cannot  be 
bound  by  the  instrument.  Because  the  instrument  sued  npon  was 
never  executed  by  him. 

That  the  note  in  question  was  altered  at  some  time  or  other  is  not 
questioned.     The  bank  took  it  with  these  lines  drawn  through- 
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F.  A.  Waters'  name.  If  they  had  sued  Waters  as  first  mdorser,  he 
could  have  shown  that  his  name  was  erased.  And  the  mere  fact 
that  his  name  could  still  be  read  would  not  disprove  the  erasure. 

There  are  some  questions  made  as  to  the  nature  and  effect  of  the 
Forbes  check ;  as  to  the  meaning  of  the  word  "  memorandum."  But 
we  do  not  see  that  these  questions  affect  Coykendall.  The  action 
was  against  all  the  parties  to  the  note;  but  this  appeal  is  only 
against  Coykendall,  who  was  successful  on  the  trial. 

The  court  held  that  if  the  maker  of  the  check  had  no  funds  in 
the  bank  on  which  it  was  drawn,  and  was  insolvent,  the  neglect  of 
plaintiffs  to  forward  the  check  for  collection  would  not  discharge 
the  parties  to  the  note. 

The  court  charged  the  jury  that  if  they  came  to  the  conclusion 
that  the  bank  was  guilty  of  neglect  in  not  presenting  the  check  in 
proper  time,  all  the  defendants  in  the  action  would  be  exonerated. 
The  jury  found  for  the  plaintiff  against  all  the  defendants  except 
Coykendall.  Therefore,  they  could  not  have  found  that  there  was 
neglect  on  the  part  of  the  bank  in  not  presenting  the  check.  And 
they  must  have  found  that  the  check  was  a  valid  obligation.  There- 
fore^  it  is  not  material  on  this  appeal  to  inquire  as  to  the  correctness 
of  the  charge  in  respect  to  the  neglect  of  the  bank  to  present  that 
check.  The  jury  must  have  placed  the  verdict  in  CoykendaU's 
favor  on  one  or  the  other  of  the  grounds  previously  discussed.  We 
do  not  see  any  error  in  the  case  requiring  a  new  trial  on  this  appeal 

The  judgment  and  order  must  be  afiirmed,  with  costs. 

Lanix>n,  J.,  concurred ;  Mayhaic,  J.,  not  acting. 

Judgment  and  order  affirmed,  with  costs. 
Hto  —Vol.  LVm        27 


210  PRESTON  V.  LOUGHRAN. 

Thibd  Depabtmbmt,  NoYSiCBiut  Tebm,  1890. 


GEORGE  0.  PRESTON,  as  REOBivBit  of  thb  TJI-STER 
COUNTY  AGRICULTURAL  SOCIETY,  Respondent,  v. 
ROBERT  LOUGHRAN,  Appellant. 

A  eorporcUi&n  organised  under  chapter  425  of  1855,  and  chapter  894  of  1867  — powr 
to  mortgage  its  property  to  a  director — ertforcement  of  a  mortgage  foreelomre  judg- 
ment againet  property  in  the  hands  of  a  receiver. 

A  corporation,  organized  under  chapter  425  of  the  Laws  of  1865,  and  chapter  804 
of  the  Laws  of  1867,  has  power  to  mortgage  its  property  when  authorized  hj  a 
vote  and  by  the  consent  of  two-thirds  of  the  stockholders. 

The  director  of  such  a  corporation  is  not  prohibited  from  loaning  money  to  it,  and 
receiving  from  it  security,  in  the  form  of  a  mortgage  upon  its  property,  for  the 
repayment  of  the  amount  loaned,  and  under  a  foreclosure  of  such  mortgage  be 
may  purchase  in  and  obtain  title  to  the  property  mortgaged. 

While  a  party  having  a  judgment,  which  is  a  lien  upon  property  in  the  hands  of 
a  receiver,  will  not  be  permitted  to  take  the  property  out  of  the  possession  of  the 
receiver  and  sell  it  under  an  execution  issued  upon  such  Judgment,  yet  a  plaintiff, 
who  has  obtained  a  judgment  of  foreclosure  of  a  mortgage,  is  differently  situated 
and  may  sell  the  mortgaged  property  thereunder. 

A  judgment,  in  an  action  brought  by  the  attorney-general  to  dissolve  a  corporation 
on  the  gi'ound  that  it  has  suspended  its  business  for  more  than  a  year,  prorided 
that  **  nothing  in  this  decree  contained  shall  be  deemed  in  any  way  to  prejudice 
the  legal  rights  of  Charles  Burhans  under  the  mortgage  held  by  him,  and  under 
the  decree  of  foreclosure  and  sale  heretofore  made  in  an  action  brought  by  said 
Charles  Burhans  to  foreclose  said  mortgage;  ♦  ♦  ♦  nor  shall  it  be  necessary 
for  the  said  Charles  Burhans  or  the  said  Robert  Loughran  to  bring  said  receiver 
as  a  party  into  their  respective  actions;  nor  shall  this  decree  operate  as  a  stay  in 
either  of  said  actions  of  said  Charles  Burhans  and  Robert  Loughran." 

Bsid,  that  this  provision  of  the  decree  was  a  permission,  if  any  was  needed,  to 
Burhans  to  sell  the  mortgaged  premises  under  his  decree  of  foreclosure  of  the 
mortgage. 

Appeal  by  the  defendant  Robert  Loughran  from  a  judgment  of 
the  Supreme  Court,  entered  in  the  oflSce  of  the  clerk  of  the  county 
of  Ulster  on  the  9th  day  of  May,  1 890,  in  favor  of  the  plaintiff,  for 
the  recovery  of  certain  real  property  described  in  said  judgment, 
and  for  the  sum  of  $300  for  the  rents  and  income  thereof,  and  for 
the  costs  and  disbursements  in  the  action,  after  a  trial  at  the  Ulster 
Circuit  before  the  court  without  a  jury. 

The  judgment  decreed  that  George  C.  Preston,  receiver  of  the 
Ulster  County  Agricultural  Society,  recover  of  Robert  Loughran, 
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the  defendant  berein^)  the  possession  of  the  property  and  real  estate 
described  in  the  complaint. 

F.  Z.  Westbrooky  for  the  appellant. 

Charles  A.  Fowler^  for  the  respondent. 

Leajkned,  p.  J. : 

This  is  an  action  of  ejectment  tried  before  the  court  without  a 
jury.  The  property  in  question  on  or  prior  to  June  6,  1874, 
belonged  to  the  Ukter  County  Agricultural  Society,  a  corporation 
organized  under  chapter  425,  Laws  of  1855,  and  the  special  pro- 
vision of  chapter  394,  Laws  of  1867. 

On  that  day  a  meeting  of  the  stockholders  was  held,  and  by  a 
two-thirds  vote  it  was  resolved  to  mortgage  the  property  to  the 
amount  of  $1,300,  to  pay  existing  debts.  Such  bond  and  mort- 
gage to  be  executed  by  the  president,  secretary  and  treasurer  of  the 
society,  or  a  majority  of  them.  A  written  consent  of  the  same  date, 
signed  by  two-thirds  of  the  stockholders,  to  the  same  effect  was 
proved  on  the  trial,  l^e  directors  had  voted  to  the  same  effect 
October  4,  1873. 

Pursuant  to  authority  herein  given,  a  bond  and  mortgage,  dated 
the  15th  day  of  June,  1874,  was  executed,  as  authorized  by  said 
vote,  by  the  president,  secretary  and  treasurer,  to  Robert  Loughran, 
the  defendant,  to  secure  $1,300,  payable  in  one  year  with  interest. 
On  the  13th  day  of  July,  1887,  Loughran  assigned  the  bond  and 
mortgage  to  Charles  Burhans,  the  object  of  the  assignment  being  to 
have  the  mortgage  foreclosed.  On  the  10th  day  of  August,  1887, 
BurhauB  commenced  an  action  of  foreclosure  on  the  bond  and 
mortgage  against  said  society  and  other  defendants. 

The  summons  and  complaint  were  duly  served  on  the  society  by 
delivery  to  the  president,  and  were  duly  served  on  the  other  defend- 
ants. The  usual  proceeedings  were  taken  on  default,  and  a  judg- 
ment of  foreclosure  and  sale  was  granted  October  8,  1887. 

On  the  4th  day  of  November,  1887,  the  referee  advertised,  and 
on  the  30th  of  June,  1888,  sold  the  premises  to  defendant  for 
$1,600.  His  report  was  made,  dated  July  2, 1888,  and  was  confirmed 
July  21,  1888.  The  referee's  deed  was  executed  and  delivered  to 
defendant,  dated  June  30,  1888. 

This  is  an  abstract  of  defendant's  title.     On  the  1 5th  of  September, 
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1887,  an  action  was  commenced  by  the  People  against  the  Ulfiter 
County  Agricultural  Society  to  have  the  corporation  dissolred  on 
the  ground  that  it  had  suspended  its  business  for  many  years.  No 
defense  was  made ;  and  on  October  8, 1887,  a  judgment  was  entered 
dissolving  the  corporation  and  appointing  the  plaintiff  a  receiver  of 
the  property.  Under  this  judgment  the  receiver  took  poesession 
of  the  books  of  the  corporation.  This  judgment,  which  it  will  be 
seen  was  granted  the  same  day  with  the  aforesaid  judgment,  con- 
tained the  following  provisions : 

^'  Kothing  in  this  decree  contained  shall  be  deemed  in  any  way  to 
prejudice  the  legal  rights  of  Charles  Burhans,  under  the  mortgage 
held  by  him,  and  under  the  decree  of  f oredosure  and  sale  heretofore 
made  in  an  action  brought  by  said  Charles  Burhansto  foreclose  said 
mortgage." 

'^Kor  shall  it  be  necessary  for  the  said  Charles  Burhans,  or  the 
said  Bobert  Loughran,  to  bring  said  receiver  as  a  party  to  their 
respective  actions,  nor  shall  this  decree  operate  as  a  stay  in  either  of 
said  actions  of  said  Charles  Burhans  and  Bobert  Loughran." 

On  Kovember  2,  1887,  upon  affidavits  of  Preston,  the  aboTe 
plaintiff,  and  of  his  attorney,  notice  was  given  to  the  attorney  of 
Burhans,  of  a  motion  for  an  order  opening  the  foreclosure  decree 
and  allowing  Preston,  as  receiver,  to  be  let  in  to  defend  in  the 
interest  of  all  creditors  and  stockholders,  and  a  stay  of  proceedings 
in  the  foreclosure  action  for  twenty  days  was  granted  to  enable 
Preston  to  make  the  motion.  A  reference  was  had  to  take  evidence 
in  said  motion,  and  the  motion  was  finally  heard  June  16,  1S88, 
and  was  denied,  with  costs  and  disbursements  to  be  paid  out  of  the 
proceeds  of  the  sale. 

This,  however,  was  without  prejudice  to  Preston,  receiver,  to 
bring  an  action  to  recover  for  alleged  claims  asked  to  be  set  up  as 
to  the  cause  of  action  recovered  by  plaintiff  in  the  foredosure 
action.  This  order  was  made  by  the  consent  of  Preston's  attorneys. 
A  reference  to  the  affidavit  of  Preston  shows  what  the  claims  are 
on  which  he  was  thus  allowed  to  sue  Loughran.  His  affidavit  alleges 
that  Loughran  was  an  officer  of  the  society ;  had  been  in  receipt  of 
all  the  income  and  had  never  accounted  therefor.  Of  course,  if  trne, 
this  might  show  a  counter-claim  for  moneys  received  which  would 
have  been  available  against  the  foreclosure. 
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And,  as  the  court  denied  the  right  to  come  in  and  defend,  it  very 
properly  declared  that  the  decision  should  not  prejudice  his  right  to 
bring  an  action  himself  on  these  claims.  Of  course^  the  present 
action  is  not  brought  xmder  that  provision.  For  Loughran  then  had 
no  title  to  the  land,  and  ejectment  against  him  was  not  contemplated 
in  the  order.  It  was  also  declared  that  the  question  of  the  validity  of 
the  mortgage  was  not  passed  upon. 

This  is  an  abstract  of  plaintifiPs  title  to  the  land;  that  is,  the 
plaintifi  makes  four  claims : 

First.  That  the  society  had  no  power  to  mortgage, 

Second.  That  the  complaint  in  the  foreclosure  avers  an  assignment  to 
Burhans  of  the  mortgage,  but  does  not  aver  an  assignment  of  the  bond. 

Third.  That  Loughran,  being  an  officer  of  the  company,  could 
not  buy  for  himself. 

Fourth.  That,  after  the  appointment  of  plaintifE  as  receiver,  the 
sale  under  the  foreclosure  was  absolutely  void. 

The  learned  court  held  with  the  plaintiff  on  the  third  and  fourth 
points. 

The  complaint  in  the  foreclosure  action  was  sufficient.  The  mere 
omission  of  the  words  ^^bond  and"  did  not  make  the  complaint 
invalid.  It  would  hardly  be  demurrable ;  the  meaning  was  plain. 
The  assignment  of  the  mortgage  with  the  bond  was  on  record  Jidy 
89,  1887.  The  reference  was  to  compute  what  was  due  on  the  bond 
and  mortgage,  and  the  referee  reported  accordingly,  referring  to  the 
record  of  the  assignment.     The  judgment  was  valid. 

Next,  as  to  the  power  of  the  society  to  execute  the  mortgage. 

The  general  act,  chapter  425,  Laws  of  1855,  does  not  provide  for 
stock  companies.  The  payment  of  ten  dollars  makes  one  a  life 
member,  and  the  payment  of  fifty  cents  annually  a  so-called  stock- 
holder. But  there  is  no  capital  stock.  The  power  to  sell  land  is  to 
be  obtained  on  application  to  the  court  after  a  vote  at  an  annual 
meeting  following  a  notice  published  for  three  months  previous. 
But  the  society  in  question  was  organized  into  a  stock  company 
(chap.  394,  Laws  of  1867)  with  shares  of  twenty-five  dollars  each. 
And  section  6  provides  that,  by  authority  of  a  vote  of  two-thirds, 
the  officers  might  sell  and  dispose  of  the  property  of  the  society  in 
the  manner  directed  by  such  vote  and  distribute  the  same  after  pay- 
ment of  debts. 
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The  section  of  the  general  act  providing  for  an  application  to  the 
court  was,  as  to  this  society,  superseded  by  this  provision.  And, 
inasmuch  as  the  society  had  become  a  stock  corporation,  it  was 
proper,  unless  some  restriction  appeared,  that  it  should  have  control 
of  its  property,  to  sell  and  dispose  of  the  same. 

^^  Corporations,  unless  restrained  by  their  charters,  have  the  power 
to  mortgage  their  property  to  secure  borrowed  money  or  their  debts." 
{Carpenter  v.  Black  Hiawk  Mining  Company j  65  N.  Y.,  43,  48.) 
^^  By  the  common  law  the  power  to  alien  and  mortgage  lands  in  the 
course  of  its  business,  inhered  in  corporations  capable  of  acquiring 
and  holding  them,  as  in  natural  persons,  as  an  incident  of  owner- 
ship."   {Rochester  Savings  Bank  v.  AverefU  96  N.  Y.,  467, 472.) 

Whatever,  then,  may  be  the  powers  of  societies  organized  under 
the  general  act,  this  society  has  no  restriction  placed  upon  its  power 
to  dispose  of  its  property  except  the  requirement  of  a  vote  of  two- 
thirds.  It  owed  debts  and  it  borrowed  the  money  in  question  to 
pay  them. 

In  this  case  there  was  a  vote  of  the  directors,  and  subsequently, 
on  due  notice  of  the  object,  a  two-thirds  vote  of  the  stockholders, 
and  finally  a  written  consent  of  two-thirds  of  the  stockholders.  We 
think  that  the  society  had  the  power  to  mortgage,  and  the  pro- 
ceedings therefor  were  regular.  If  there  were  any  irregularity  in 
those  proceedings  the  society  had  the  opportunity  to  set  it  up  when 
it  was  sued  in  foreclosure,  and  no  such  defense  was  set  up. 

The  next  question  is  whether,  on  the  sale  under  the  foreclosure, 
Loughran  could  lawfully  purchase  on  his  own  account.  It  might 
also  be  argued  by  the  plaintiff,  on  the  same  general  principle,  that 
the  mortgage  could  not  properly  have  been  made  to  Loughran. 
But  the  rule  is  decided  adversely  to  the  plaintiff  in  TwinrLick  Oil 
Compamy  v.  Marhury  (91  U.  S.,  587,  589,  590).  The  director  of 
a  corporation  is  not  exactly  in  the  position  of  a  trustee  having  the 
title  to  property  held  in  trust  for  another.  He  has  no  title  to 
the  property  of  the  corporation ;  the  title  is  in  the  company  itself. 
It  is  true  he  is  in  a  position  where  he  must  manage  the  affairs  of  the 
corporation  for  its  good.  But  he  is  not  absolutely  excluded  from 
the  right  of  dealing  with  it.  lie  can  loan  money  to  it  and  become 
its  creditor,  and  he  can  receive  by  the  act  of  the  corporation  security 
for  his  debt. 


PRESTON  e;.  LOUGHRAN,  215 

Third  Oktartmbnt,  Noyembbb  Tbbh,  1890, 

If  he  has  a  mortgage  Becurit j  he  may  foreclose  the  mortgage,  and 
it  f oUowSy  almost  of  necessity,  that  if  he  can  foreclose  he  may  pror 
tect  himself  by  bidding  at  the  sale.  Of  course,  if  he  takes  any 
undue  advantage,  another  question  arises.  But  when  his  acts  are 
fair  and  open  they  are  not  invalid.  In  the  present  case  more  than 
six  months  elapsed  between  the  advertising  and  the  sale.  During^ 
this  time  the  present  plaintiff  was  carrying  on  his  motion  to  open 
the  judgment.  He  had  abundant  notice  of  the  intended  sale  and 
could  have  bid  for  the  property  had  he  chosen  to  do  so.  There  is 
no  pretense  that  there  was  any  actual  fraud  or  unfairness  in  the 
purchase  by  defendant. 

In  the  case  of  Hoyle  v.  PlattahurgK  and  Montreal  Railroad 
Company  (54  N.  Y.,  314),  the  Commission  of  Appeals  stated,  in  the 
course  of  its  opinion,  that  a  director  of  a  railroad  company  could 
not  become  a  purchaser  of  property  of  the  corporation,  except 
subject  to  the  right  of  the  corporation  to  elect  to  disaffirm  the  sale 
and  have  a  resale.  But  it  was  not  said  that  the  sale  was  void,  only 
that  the  corporation  might  ask  for  a  resale  if  they  believed  the 
property  would  sell  for  more.  And  it  was  further  stated  that  where 
the  director  himself  was  the  judgment-creditor,  he  had  a  clear  right 
to  sell  the  property  of  the  corporation,  and  it  was  not  decided  that 
he  might  not  then  purchase  in  his  own  right. 

Nor  was  it  proved  in  this  case  that  Loughran  assigned  to  Burhans 
only  for  the  purpose  of  foreclosure.  Loughran  had  a  subsequent 
judgment  against  the  society,  and  was  advised  by  counsel  that  for 
that  reason  he  would  better  assign  his  mortgage.  The  foreclosure 
sale  was  then  for  his  benefit  as  creditor. 

In  such  a  case  he  must  plainly  have  a  right  to  protect  his  interest, 
both  under  the  mortgage  and  under  the  judgment,  by  bidding. 
Otherwise  the  property  might  be  sacrificed.  And  he  must  have  a 
right  to  bid  for  himself. 

If  the  mortgagor,  the  society,  should  think  that  the  property  sold 
for  too  little,  they  might  move  for  a  resale.  And  perhaps,  on  such 
a  motion,  the  court  would  consider  the  fact  that  the  purchaser  was 
an  officer  in  the  company.  But  the  sale  would  be  valid  and  could 
only  be  set  aside  in  equity.  {Harrington  v.  Erie  Covmiy  Savings 
Bank,  101  N.  Y.,  257.) 

There  remains  to  be  considered  the  fourth  question,  whether  a 
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valid  sale  could  be  made  after  the  appointment  of  a  receiver. 
The  cases  on  which  the  learned  court  relied  as  establishing  the 
negative  eLreWiswaU  v.  Sampson  (55  U.  S.  [14  How.],  62),  and 
Wailing  v.  Miller  (108  N.  Y.,  173).  Both  of  these  were  cases  of  a 
sale  under  the  ordinary  execution  against  property.  To  understand 
what  the  Court  of  Appeals  decided  we  must  quote  a  few  words. 
There  had  been  a  levy  under  execution  on  property  as  personal. 
Two  days  afterwards  a  receiver  was  appointed.  Afterwards  a  sale 
was  made  under  the  execution,  and  under  that  sale  plaintiff  claimed 
title.  Still  later  the  receiver  sold  and  the  purchaser  took  the 
property.  The  purchaser  under  the  execution  sale  sued  the  receiver 
and  the  purchaser  at  his  sale.  The  court  said :  ^^  The  lien  of  the 
execution  was  not  destroyed  by  the  appointment  of  a  receiver,  but 
the  rights  and  interests  of  all  parties  in  the  property  were  tliereafter 
to  be  adjusted  by  the  court  which  appointed  the  receiver,  and  the 
property  could  not  be  taken  out  of  the  possession  of  the  receiver 
and  sold  upon  the  execution  without  leave  of  the  court." 

^'  Persons  having  liens  upon  the  property  had  no  right  to  interfere 
with  its  possession  by  the  receiver,  and  without  any  application  or 
adjudication  of  the  court  sell  and  dispose  of  it  and  thus  dissipate  it 
and  deprive  the  court  of  jurisdiction  to  administer  it." 

Now,  the  first  thing  to  notice  is  that  these  remarks  apply  to 
executions  on  judgments.  In  the  case  of  such  executions  there 
is  no  action  of  the  court  directing  a  sale  of  specific  property.  They 
are  issued  by  the  party  on  his  own  motion  without  any  special 
authority  of  the  court.  A  decree  of  foreclosure  is  very  different. 
In  that  the  court  itself  on  hearing  the  facts  of  the  case  orders  that  the 
property  be  sold  by  a  person  appointed  by  the  court.  The  judgment 
of  the  court  that  the  property  be  sold  is  as  authoritative  as  the 
judgment  of  the  same  court  tliat  a  receiver  be  appointed.  The 
mortgaged  property  is  not  sold  "  without  leave  of  the  court,"  but  is 
sold  by  direction  of  the  court.  It  is  not  sold  "  without  any  applica- 
tion or  adjudication  of  the  court,"  but  is  sold  by  the  adjudication 
of  the  court.  The  plaintiff  does  not  deprive  the  court  of  juris- 
diction to  administer,  but  administers  under  the  judgment  of  the 
court. 

We  think,  therefore,  tliat  a  judgment  of  the  court  directing  the 
sale  of  specific  property  and  the  sale  thereunder  do  not  come  within 
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the  condemnation  applied  by  the  conrt  to  ordinary  executions  issued 
by  the  party  without  special  authority. 

Suppose,  for  instance,  that  a  mere  judgment-creditor  asked  leave 
of  the  court  to  issue  an  execution,  when  a  receiver  had  been 
appointed,  and  that  the  court  granted  leave,  would  not  the  sale  be 
regular  and  valid  ?  Now,  when  the  court  itself  orders  a  sale  of  spe- 
cific property  by  a  person  appointed  by  itself,  is  not  that  sale  valid  ? 

But  the  present  case  goes  farther.  The  judgment  appointing  the 
receiver  expressly  refers  to  the  judgment  of  foreclosure  made  the 
same  day,  and  declares  that  the  judgment  shall  not  in  any  way  preju- 
dice the  legal  rights  of  Burhans  under  his  decree  of  foreclosure  and 
sale,  and  that  it  shall  not  be  necessary  to  bring  in  Burhans  as  a  party, 
and  the  decree  shall  not  operate  as  a  stay  in  the  action  of  Burhans. 
What  does  this  mean  but  a  permission,  if  permission  was  needed,  to 
Burhans  to  go  on  with  his  sale  ?  His  legal  rights  were  to  sell,  and 
these  rights  are  not  prejudiced.  The  decree  is  not  to  operate  as  a 
stay.  Then  he  may  lawfully  go  forward.  It  would  be  unjust,  after 
declaring  that  his  rights  are  not  prejudiced,  and  his  proceedings  are 
not  stayed,  when  Burhans  goes  on  in  the  faith  of  this  provision  and 
sells  the  property,  then  to  hold  that  the  sale  was  void ;  void,  because 
made  without  the  leave  of  the  court.  Such  a  construction  is  a  fraud 
on  Burhans.  He  was  most  emphatically  told  in  the  judgment  which 
appointed  the  receiver  that  his  own  judgment  in  foreclosure  was 
not  stayed  or  prejudiced.  And  when  the  referee  sells,  as  that  fore- 
closure judgment  directed,  the  court  is  asked  to  say  that  the  act  was 
an  improper  interference  without  leave  oi  the  court,  and  the  sale 
was  void. 

Further  still,  the  receiver  afterwards  obtained  a  temporary  stay 
for  the  purpose  of  making  his  motion  to  open  the  judgment  of  fore- 
closure. The  motion  was  made  and  denied.  The  temporary  stay 
ceased  with  the  denial  of  the  motion  (if  not  before).  And  again  the 
court,  by  its  order  putting  an  end  to  the  stay,  allowed  the  foreclosure 
sale  to  go  on.  And  yet  the  receiver  says  that  the  sale  was  "  with- 
out leave  of  the  court."  If  the  court  then  thought  that  it  was  best 
to  have  the  receiver  sell,  why  did  not  the  learned  justice,  who  denied 
the  receiver's  motion,  stay  the  proceedings  in  the  foreclosure  action  on 
the  grounds  now  urged  by  the  receiver  ? 
Hun— Vol.  LVIII        28 
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Both  Burhans  and  the  receiver  were  before  the  court  on  that 
motion,  and  if  the  present  position  of  the  receiver  on  this  point  was 
good,  it  might  have  been  urged  then.  Or  the  court  might  have 
been  asked,  in  its  discretion,  further  to  stay  the  proceedings  in  the 
foreclosure  until  the  receiver  could  advertise  and  sell.  Instead  of 
that  Burhans  went  on  in  good  faith ;  and  after  the  sale  had  been 
made  and  confirmed  the  purchaser  has  to  meet  the  expense  and 
trouble  of  this  ejectment  action.  Another  circumstance  confirmB 
this  view.  When  the  motion  made  by  the  receiver  to  open  the 
foreclosure  judgment  was  denied,  an  order  was  made  by  the  consent 
of  his  attorneys.  That  order  directed  that  tlie  motion  costs  of 
Burhans  and  the  fees  of  the  referee  who  had  taken  evidence  on  the 
motion  should  be  paid  out  of  the  proceeds  of  the  mortgage  sale,  and 
they  were  so  paid. 

Now,  here  is  again  a  recognition  by  the  court,  and  a  consent  by 
the  receiver's  attorneys,  that  the  property  should  be  sold  under  fore- 
closure ;  and  that  the  costs  and  disbursements  which  the  receiver 
had  caused,  and  for  which,  as  the  defeated  party,  he  would  ordinarily 
be  liable,  should  be  paid  from  the  avails  of  that  sale. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  coetB 
to  abide  the  event. 

Landok,  J.,  concurred ;  Matham,  J.,  not  acting. 

Judgment  reversed,  new  trial  granted,  costs  to  abide  event. 


In  the  Matteb  op  thb  Applioation  of  the  ATTORNEY- 
GENERAL  FOB  A  Wett  of  Mandamus  Addbbssed  to 
THEODORE  W.  MYERS,  as  Comptbolleb  of  the  Citt 
of  New  Yobk,  Appellant. 

DtUy  of  the  ComptroOer  of  the  city  o/  New  York  to  iseue  ref>enue  bondi  to  pay  the 
proportion  of  the  &aU  tax  chargeable  to  that  etty—no  deduction  ie  proper,  of  Ihe 
tax  on  the  amount  added  to  the  aeseseed  valuation  by  the  State  Board  cf  EquaXuor 
tion,  wyr  of  the  amount  raised  in  the  /State  tax  levy  and  not  appropriated,  nor  <f 
the  amount  of  a  deficiency  in  the  city  tax  levy  to  meet  such  bonds. 

In  a  proceeding,  instituted  for  the  purpose  of  obtaining  a  mandamus  to  compel 
the  Comptroller  of  the  city  of  New  York  to  issue  and  negotiate  Revenue  Bonds, 
and  from  the  avails  thereof  to  pay  to  the  Treasurer  of  the  State  the  amount 
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owing  for  State  taxes  from  said  dty  for  the  tax  imposed  in  1889,  it  is  no  defense 
to  the  Comptroller  tliat  tiie  Board  of  Estimate  and  Apportionment  of  the  city  of 
New  York,  in  December,  1889,  deducted  from  their  estimate  of  the  amount 
which  was  to  be  raised  by  tax  to  meet  such  Revenue  Bonds,  that  proportion  of  the 
tax  which  was  imposed  upon  an  amount  added  by  the  State  Board  of  Equaliza- 
tion to  the  assessed  value  of  real  estate  in  the  dty  of  New  York;  and  also  that 
proportion  of  the  State  tax  which,  it  was  claimed,  had  been  imposed  to  meet 
several  items  in  the  State  appropriation  biU,  which,  after  ito  passage  by  the 
legislature,  had  been  vetoed  by  the  Governor. 

The  amount  certified  by  the  Comptroller  of  the  State  of  New  York  for  the  State 
tax  in  the  city  of  New  York,  cannot  be  changed  by  the  Comptroller  of  that  dty 
and  made  to  conform  to  the  appropriation  made  by  the  Board  of  Estimate  and 
Apportionment  of  that  city  for  that  purpose;  and  the  Comptroller  of  the  dty  of 
New  York  is  obliged  to  issue  sufficient  revenue  bonds  to  enable  him  to  pay 
from  the  proceeds  thereof  the  amount  of  the  State  tax,  although  the  Board  of 
Estimate  and  Apportionment  has  not  provided  a  suffident  amount  in  the  tax 
levied  upon  the  city  to  pay  them. 

The  Comptroller  of  the  State  of  New  York,  under  such  drcumstanoes,  is  not 
required  to  apply  for  a  mandamus  ag&inst  the  Board  of  Estimate  and  Apportion- 
ment to  compel  them  to  make  a  new  assessment  for  a  proper  amount. 

A  law  imposing  a  tax,  which  is  otherwise  valid,  is  not  impaired  or  rendered  invalid 
under  section  20  of  article  8  of  the  Constitution  of  the  State  of  New  York  by  the 
fact  that  the  appropriation  bills,  by  reason  of  their  reduction  by  the  veto  of  cer- 
tain items  thereof  by  the  Governor,  do  not  appropriate  all  the  money  which  will 
probably  be  received  under  such  tax. 

Appeal  by  Theodore  W.  Myers,  as  Comptroller  of  the  City  of 
New  York,  from  an  order  made  at  a  Special  Term  of  the  Supreme 
Coart  held  in  TJIster  connty,  dated  May  10,  1890,  and  entered  in 
the  office  of  the  clerk  of  the  connty  of  Albany  on  July  28, 1890. 

David  J,  Dean^  for  Myers,  as  Comptroller,  appellant. 

William  A.  Poste^  for  the  Attorney-General,  respondent. 

Lbasned,  p.  J. : 

This  is  a  proceeding  for  a  mandamus  to  compel  the  Comptroller 
of  New  York  City  to  issue  and  negotiate  revenue  bonds,  in  order 
that  from  the  avails  thereof  he  may  pay  to  the  treasurer  of  the 
State  $5,685,660.41,  alleged  to  be  owing  for  State  taxes  from  said 
city  for  taxes  imposed  in  1889.     (Chaps.  309,  311,  335.) 

Of  this  sum  it  appears  that  the  sum  of  $4,519,641.83  is  not  dis- 
puted, and  it  was  conceded  on  the  argument  before  the  Special 
Term  that  this  sum  would  be  immediately  paid.  The  brief  of  the 
defendant  on  this  appeal  states  that  since  then  it  has  been  paid. 
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The  residue  may  be  conveniently  divided  into  two  Bums,  since  the 
grounds  on  which  payment  of  these  sums  is  resisted  are  different ; 
first,  the  sum  of  $359,839.65  is  the  proportion  of  the  State  tax 
imposed  on  $119,425,063,  which  is  the  amount  added  by  the  Board 
of  Equalization  of  1889  to  the  assessed  valuation  of  the  city  of 
New  York ;  second,  the  sum  of  $818,767.41,  is  claimed  to  be  the 
proportion  of  the  State  tax  which  was  imposed  by  reason  of  certain 
items  which  were  in  the  supply  bill  as  it  passed  the  legislature,  but 
which  were  vetoed  by  the  governor,  and,  therefore,  never  became  vaUd. 
The  decision  of  the  Special  Term,  as  to  the  first  of  these  sums, 
was  that  the  affidavits  of  the  defendant  have  put  in  issue  the  regu- 
larity of  the  proceedings  of  the  Board  of  Equalization,  and  that  a 
peremptory  writ  of  mandcmius  would  not  issue.  An  alternative 
writ  was  ordered.  As  to  the  second,  the  Special  Term  ordered  a 
peremptory  maniamus.  The  Comptroller  appeals  from  the  whole 
of  the  order,  but  the  argument  has  been  directed  to  that  part  which 
ordered  a  peremptory  mandamvs. 

Chapter  809,  above  mentioned,  imposes  a  tax  of  twenty-three 
one  hundredths  of  a  mill  for  canal  purposes.  Chapter  811  imposes 
a  tax  of  one  mill  and  eighty-one  one  hundredths  of  a  mill  for  the 
general  fund ;  three-tenths  of  a  mill  for  canal  purposes  and  ninety- 
seven  one  hundredths  of  a  null  for  school  fund.  Chapter  835 
imposes  a  tax  of  twenty-one  one  hundredths  of  a  mill  for  the  canal 
sinking  fund.  These  make  an  aggregate  of  three  mills  and  fifty- 
two  one  hundredths  of  a  mill.  This  required  a  levy  of  State  tax 
on  the  city  of  New  York  for  the  fiscal  year  beginning  October  1, 
1889,  of  $5,685,660.41. 

When  the  board  of  estimate  and  apportionment  acted  in  Decem- 
ber 31, 1889,  instead  of  including  the  above  amount  in  their  estimate, 
they  deducted  two  sums,  viz.,  that  proportion  of  the  tax  which  was 
imposed  on  the  sum  of  $119,425,063,  the  amount  added  by  the  State 
Board  of  Equalization  to  the  assessed  value  of  real  estate  in  New 
York,  making  $359,839.65 ;  and  also  that  proportion  of  the  State 
tax  which  is  alleged  to  have  been  imposed  on  account  of  several 
items  in  the  State  appropriation  bill,  which  did  not  become  valid 
because  vetoed  by  the  governor.  (See  chaps.  569,  570  of  the  year 
1889.)  Those  items  are  stated  to  amount  to  $1,808,550.13,  for  which 
the  tax  would  be  $818,767,41. 


MATTER  OF  ATTORNEY-GENERAL.  221 

Third  Dbpabtment,  Noveicbbr  Term,  1890. 

The  State  tax  is  by  law  payable,  one-half  on  the  fifteenth  of  April, 
and  the  other  half  on  the  first  of  May ;  that  is,  the  taxes  now  in 
question  wonld  be  payable  on  those  days  in  1890. 

In  the  city  of  New  York,  however,  as  appears  by  chapter  410, 
Laws  of  1882  (§§  814,  817,  833,  etc.),  the  assessment-rolls  are  deliv- 
ered to  the  receiver  of  taxes  the  first  of  September,  and  taxes  are 
then  payable.  Such  rolls,  therefore,  cannot  include  the  State  tax  to 
be  levied  for  the  fiscal  year  beginning  with  October  first  next  suc- 
ceeding. Hence  it  is  that,  practically,  the  payment  of  the  State  tax 
is,  in  New  York  city,  about  a  year  behind.  For  the  purpose  of 
meeting  this  difficulty  it  is  provided  by  the  law  last  cited,  in  sec- 
tion 153,  that  to  enable  the  city  to  make  payment  of  its  quota  of 
the  State  tax  at  the  proper  time,  the  Comptroller  of  the  city  shall 
issue  revenue  bonds,  and  from  the  proceeds  pay  the  tax,  and  the 
amount  thus  paid  shall  be  levied  in  the  tlien  next  annual  levy. 

One  point  urged  by  the  appellant  is,  that  the  Comptroller  cannot 
be  compelled  to  issue  revenue  bonds  and  pay  the  State  tax  for  any 
amount  in  excess  of  the  sum  which  has  been  appropriated  by  the 
Board  of  Estimate  and  Apportionment  and  levied  for  that  purpose. 
But  the  statement  above  made  shows  that  this  cannot  be  correct. 
This  State  tax  was  to  be  ptdd  on  or  before  May  1, 1890.  And  the 
duty  of  the  Comptroller  to  issue  bonds  for  that  purpose  arose  before 
that  day.  The  appropriation  by  the  Board  of  Estimate  and  Appor- 
tionment in  respect  to  that  tax  could  not  lawfully  change  the  amount 
certified  by  the  Comptroller  of  the  State.  For  the  board  is  to  include 
the  amount  necessary  to  pay  the  State  tax  (§  189).  Section  154 
gives  a  general  authority  to  the  Comptroller  of  the  city  to  anticipate 
its  revenues  to  meet  expenditures  under  the  appropriation.  But  sec- 
tion 153  is  specific;  and  it  not  only  authorizes,  but  it  requires  the 
Comptroller  to  issue  revenue  bonds,  and  from  the  proceeds  to  pay 
the  State  tax. 

It  is  true  that,  by  the  refusal  of  the  Board  of  Estimate  and  Appor- 
tionment to  put  in  their  final  estimate  the  proper  amount,  there  will 
not  be  raised  "  in  the  then  next  annual  levy  "  enough  to  meet  these 
revenue  bonds.  But  we  think  that  the  neglect  of  certain  officials 
to  do  their  duty  should  not  prevent  the  Comptroller  of  the  city  from 
doing  his.  If  the  Board  of  Estimate  and  Apportionment  had  a 
discretionary  power  to  determine  how  much  should  be  paid  to  the 
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State  for  its  tax,  the  question  would  be  very  different.  But  that 
determination  belongs  to  the  Comptroller  of  the  State.  (Laws  1859, 
chap.  312,  §§  8  and  9,  as  amended  by  chap.  351,  Laws  of  1874.) 

It  is  undoubtedly  true,  as  urged  by  appellant,  that  if  the  State 
tax  could  be  paid  only  from  money  already  collected  and  in  the 
hands  of  the  Comptroller  of  the  city,  and  if  such  money  had  not 
been  ^collected,  mandamus  would  not  lie.  But  in  the  present  case 
the  Comptroller  of  the  city  has  the  power  to  raise  the  money  and  the 
statute  requires  him  to  do  so.     Therefore,  payment  is  in  liis  power. 

The  appellant  urges  that  by  section  9,  last  cited,  the  remedy  of 
the  Comptroller  of  the  State  is  by  mandamus  against  the  Board  of 
Estimate  and  Apportionment  to  compel  them  to  make  a  new  assess- 
ment. That  would  probably  be  his  remedy  if  it  were  not  for  the 
peculiar  provision  authorizing  the  Comptroller  of  New  York  city  to 
issue  revenue  bonds  and  from  their  avails  to  pay  the  tax.  If  it  is  his 
duty  to  do  this,  then  it  will  be  for  the  Board  of  Estimate  and 
Apportionment,  under*  section  190,  to  provide  for  the  payment  of 
these  obligations  of  the  city.  We  think,  therefore,  that  this  firot 
objection  against  the  mandamus  is  not  valid. 

The  next  point  is  that  the  legislature  had  no  constitutional  power 
to  raise  money  by  tax  for  items  in  the  supply  bill  which  were  subse- 
quently vetoed  by  the  Governor. 

This  ar^rument  assumes  as  its  basis  that  the  tax  of  one  mill  and 
eighty-one  hundredths  of  a  mill  for  the  general  fund  and  for  those 
claims  and  demands  wliich  shall  constitute  a  lawful  charge  upon 
that  fund,  imposed  by  chapter  311,  would  raise  exactly  the  amount 
afterwards  appropriated  from  the  general  fund  by  chapters  569  and 
570  as  they  passed  the  legislature ;  and,  therefore,  would  raise  more 
than  enough  to  meet  the  appropriations  of  those  acts  as  they  finally 
became  laws.  This  was  assumed  by  the  Board  of  Estimate  and 
Apportionment.  But  we  see  no  proof.  It  may  be  that  a  calculation 
of  the  amount  which  would  be  produced  by  this  tax  would  show  it 
to  be  in  excess  of  the  total  of  appropriations  made  in  those  bills. 
But  as  there  is  no  evidence  as  to  the  condition  of  the  bills  when 
they  passed  the  two  houses  of  the  legislature,  we  cannot  assume 
that  this  tax  wonld  have  produced  exactly  the  amount  of  the  appro- 
priations then  contained  in  those  bills.  Nor  is  there  even  any 
evidence  as  to  the  amount  of  appropriations  vetoed  by  the  governor. 
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But  paBsing  this  difficalty  we  come  to  appellant's  argument.  He 
nrfjes  that,  bj  article  8,  section  20  of  the  Constitution,  every  law 
imposing  a  tax  shall  distinctly  state  the  tax  and  the  object  to  which 
it  is  to  be  apphed.  The  tax  in  question  states  that  it  is  for  the 
general  fund  ^'  and  for  the  payment  of  those  claims  and  demands 
which  shall  constitute  a  lawful  charge  upon  that  fund  during  the 
fiscal  year,"  etc. 

The  only  question  is  whether  that  states  the  object  to  which  the 
tax  is  to  be  applied.  That  is  settled  in  the  affirmative  in  People 
ex  rd.  Burrows  v.  Supervisors  of  Orange  (17  N.  Y.,  235). 
That  decision  and  the  subsequent  constant  practice  of  the  legis- 
lature must  be  deemed  conclusive.  A  contrary  construction  would 
produce  great  embarrassment,  as  is  well  pointed  out  in  the  opinion 
then  delivered. 

Now,  if  this  law  is  valid  under  the  Constitution^  its  validity  is 
not  impaired  by  the  failure  of  the  legislature  subsequently  to  appro- 
priate all  of  the  money  which  would  probably  be  received  under 
the  tax.  Yet  that  is  the  appellant's  argument.  He  urges  that 
because  the  legislature  did  not,  by  a  valid  law,  appropriate  all  the 
money  which  (as  he  says)  this  tax  will  raise,  therefore,  the  law 
imposing  the  tax  is  invalid.  Or,  rather,  he  says  that  the  City  of 
New  York  may  compute  how  much  of  the  law  imposing  the  tax  is 
valid  and  how  much  is  invalid.  For  the  city  does  not  object  to 
paying  a  part  of  the  amount  imposed  by  this  chapter  3  L  L  for  the 
general  fund.  That  is  to  say,  the  City  of  New  York  may  determine 
that  the  tax  of  one  mill  and  eighty-one  one  hundredths  is  valid  only 
to  the  extent  of  about  one  mill  and  thirty  one  hundredths  of  a  mill. 

This  is  the  position  of  the  appellant.  Because  he  proposes  to 
reduce  the  tax  which  the  city  is  to  pay,  on  this  ground  (exclu- 
sive of  the  other  proposed  reduction),  to  what  would  be  pro- 
duced by  a  tax  for  the  general  fund  of  about  one  mill  and  thirty 
one  hundredths  of  a  mill,  in  addition  to  the  tax  for  schools  and 
canals.  It  seems  to  us  that  this  evidently  cannot  be  done.  The 
legislature  must  be  permitted  to  levy  such  tax  for  the  general  fund 
as  it  deteri^ines  to  be  necessary.  And  though  it  fails  to  appropriate 
a  part  of  the  money  which  it  maybe  supposed  will  be  thereby  raised, 
such  failure  does  not  make  the  law  imposing  the  tax  void  wholly  or 
fractionally. 
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It  may  be  noticed  that  the  session  of  1889  ended  Maj  sixteenth, 
and  that  all  the  bills  which  have  been  above  referred  to  were 
approved  by  the  governor  subsequently  to  that  date.  But  this  does 
not  afEect  the  argument  as  to  the  constitutionality  of  the  act 
imposing  a  tax. 

The  order  ifl  affinned,  with  fifty  dollars  coBts  and  disbursements. 

Landon  and  Mathak,  JJ.,  concurred. 

Order  affirmed,  with  fifty  dollars  costs  and  disburBements. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK 
GEOBGE  W.  YAN  HISE  v.  THE  BOARD  OF  POLICE 
COMMISSIONERS  OF  THE  VILLAGE  OF  GREEN- 
BUSH  AND  THE  MEMBERS  OF  SAID  BOARD. 

PoUeeman — when  tried  entitled  to  eowheA, 

A  policeman,  tried  upon  charges  before  a  board  of  poUce  commiaBionen,  is  eniltMl 
to  have  counsel. 

Cebtiobabi  to  review  the  proceedings  of  the  Board  of  Police 
Commissioners  of  the  Village  of  Greenbush,  Rensselaer  county. 
New  York,  taken  May  27,  1890,  for  the  removal  of  the  relator 
from  the  position  of  superintendent  of  the  police  department  and 
dismissing  him  from  the  pojice  force. 

Eugene  BurUngamfie^  for  the  relator. 

James  H.  Ryan^  for  the  Board  of  Police  OommissionerBy 
respondent. 

Lbasned,  p.  J. : 

The  relator  was  the  Chief  of  Police  of  the  Village  of  Greenbush. 
Proceedings  were  had  prior  to  May,  1890,  before  the  board  of 
police  commissioners,  by  which  the  relator  was  removed  from  his 
office.  At  the  term  of  this  court,  held  in  May,  1890,  those  pro- 
ceedings were  reversed.  Notice  of  the  order  was  given  to  the 
attorney  of  the  board  May  twenty-third.  On  the  evening  of  that 
day  the  board  met  and  reinstated  the  relator  as  Chief  of  Police. 
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At  the  same  meeting  two  of  the  commissioners  filed  charges  against 
him,  and  the  board  at  once  suspended  him  pending  the  hearing  of 
the  charges.  On  the  twenty-seventh  day  of  May  the  board  again 
removed  the  relator  after  a  hearing  of  evidence  to  support  the 
charges,  or  some  of  them.  On  the  hearing  the  relator,  in  person 
and  by  his  counsel,  claimed  the  right  to  be  heard  by  counsel  on  the 
trial  of  said  charges.  This  was  refused  by  the  board.  The  board 
also  refused  to  permit  counsel  for  the  relator  to  be  present  at  the 
hearing.  Thereupon  the  counsel,  in  obedience  to  the  order  of 
the  board,  retired  from  the  room  where  the  trial  was  to  be  had, 
followed  soon  after  by  the  relator,  and  neither  relator  nor  his  counsel 
were  present  at  the  trial.  The  relator  now  brings  the  writ  of 
certiorari  to  review  the  proceedings.  The  principal  ground  is  the 
refusal  to  permit  the  relator  to  appear  by  counsel.  The  relator, 
however,  insists,  in  addition,  that  while  there  were  six  distinct, 
charges,  against  the  relator,  and  he  was  found  guilty  of  all,  there 
waa  no  evidence  whatever  as  to  three  of  the  charges. 

The  question  as  to  the  right  to  have  counsel  on  such  a  hearing 
was  before  this  court  in  People  ex  rel,  Ca/mpbdi  v.  Hannan 
(56  Hun,  469 ) ;  and  it  was  there  decided  that  it  was  the  right  of  a 
policeman  on  such  a  hearing  to  have  counsel.  It  is  not  necessary 
for  us  to  go  over  the  argument  for  that  decision.  The  counsel  for 
the  defendant  cites  People  ex  rel.  Flanagan  v.  Board  of  Police 
Commissioners  (93  N.  Y.,  97).  The  principal  question  in  that  case 
was  whether  the  testimony  could  be  taken  before  one  commissioner. 
And  while  the  court  said  that  the  board  was  not  confined  to  strict 
legal  rules,  they  held,  in  regard  to  the  case  before  them,  that  the 
board  ^^  publicly  heard  the  proofs  and  allegations ; "  that  ^^  the  case 
was  fairly  heard,  the  right  of  the  relator  fully  protected."  Nothing 
was  decided  as  to  the  right  to  appear  by  counseL  In  the  present 
case  the  matter  was  not  publicly  heard.  Every  one  was  excluded 
except  the  board,  their  attorney,  the  witnesses,  the  relator  and  the 
stenographer. 

The  statute  under  which  the  relator  was  appointed  (Laws  1870, 
chap.  701)  provides  that  policemen  shall  hold  office  during  good 
behavior,  but  may  be  removed  on  proof  of  charges  for  cause  pre- 
ferred in  writing.  He  has,  therefore,  a  legal  right  to  the  office. 
Hun— Vol.  LVHI        29 
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Bemoval  deprives  him  of  a  valuable  poBsession.  It  was  evidentlj 
thought  bj  the  legislature  that  it  was  best  that  the  board  should  not 
have  an  arbitrary  power  of  removal. 

The  right  to  appear  by  counsel  is  almost  necessary  to  a  fair  trial. 
The  testimony  of  witnesses  who  cannot  be  cross-examined  is  very 
often  unfair,  to  say  the  least.  Truth  is  ascertained  only  when  the 
knowledge  of  the  witness  has  been  sifted  by  cross-examination. 
We  see  no  reason  to  change  the  views  stated  in  the  case  above  cited. 

Proceedings  reversed,  with  fifty  dollars  costs  and  disbursements. 

Landon  and  Mayham,  JJ.,  concurred. 

Proceedings  reversed,  with  fifty  dollars  costs  and  disbursementa. 


JENNIE    LAJSTGLOIS,   Appellant,  v.   THE    OITY   OP 

COHOES,   Respondent. 

raiUng — giving  ioay  when  leansd  agairut — liability  qf  th$  dtg  to  the 
party  ir^ured — ttatutory  width  of  streets  not  appUeable  to  a  bridge. 

In  an  action  to  recover  damages  for  injuries  sustained  by  the  plaintiff  in  falling 
from  a  bridge,  which  had  been  accepted  as  a  public  highway  by  the  dty  of 
Oohoes,  it  appeared  that  on  the  northerly  side  of  the  bridge  there  was  a  railing 
against  which  the  plaintiff  leaned,  whereupon  it  bent  around  to  the  north  and 
the  plaintiff  fell  into  the  river. 

Upon  the  trial  the  court  granted  a  nonsuit  on  the  ground  that  the  defendant's  duty- 
was  limited  to  the  erection  of  a  railing  which  would  render  the  bridge  reasonably- 
safe  for  public  passage,  and  for  such  things  as  were  incident  to  public  passage, 
and  that  the  plaintiff,  in  leaning  against  it,  was  putting  the  raOing  to  a  use  for 
which  it  had  not  been  designed. 

Msld,  that  the  nonsuit  was  improper;  that  a  man,  who  instead  of  walking  across  a 
bridge  pauses  for  a  moment  and  rests  upon  its  railing,  does  not  lose  his  right  to 
protection  against  the  negUgenceof  the  party  charged  with  its  maintenance,  and 
that  it  was  the  duty  of  the  city  of  Cohoes  to  maintain  upon  the  bridge  a  railing 
sufficient  to  meet  all  those  incidental  uses  to  which  it  would  reasonably  be  put  by- 
persons  crossing  the  bridge,  certainly  so  far  as  concerned  their  leaning  against  it. 

It  was  claimed  by  the  city  of  Cohoes  that,  by  statute,  the  streets  of  the  city  must 
be  sixty  feet  wide;  that  the  bridge  was  only  thirty  feet  in  width,  and  that  the 
city,  consequently,  had  no  right  to  accept  it. 

Held,  that  the  statute  referring  to  streets  and  highways  did  not  embrace  bridges. 
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Appbax  by  the  plaintiff  from  a  judgment  of  the  Supreme  Conrt, 
entered  in  the  office  of  the  clerk  of  the  county  of  Albany  on  the 
25th  day  of  January,  1 890,  after  a  trial  at  the  Albany  Circuit  before 
the  court  and  a  jury,  at  which  the  plaintiff  was  nonsuited. 

The  action  was  brought  to  recover  damages  alleged  to  have 
resulted  to  the  plaintiff  by  reason  of  her  falling  into  the  Mohawk 
river  from  a  bridge  in  the  city  of  Cohoes,  the  railing  of  which 
gave  way  when  leaned  against  by  her. 

P.  D.  Ni/oer^  for  the  appellant. 

61  J.  BucJuxnan,  for  the  respondent. 

LSARNICD,  P.  J. : 

This  is  an  action  to  recover  damages  for  injury  to  plaintiff, 
caused  by  her  falling  off  a  bridge  which  crosses  the  south  waters  of 
the  Mohawk.     The  plaintiff  was  nonsuited  at  the  circuit  and  appeals. 

The  bridge  was  originally  private  property.  On  the  10th  of 
March,  1886,  the  common  council  of  the  city  voted  that  this  bridge 
be  accepted  and  declared  open  to  public  travel  The  bridge  is 
thirty  feet  wide  inside,  including  the  sidewalk,  which  is  five  feet 
wide.  On  the  northerly  side  of  the  bridge  there  had  originally  been 
a  railing  of  three  iron  pipes  running  through  posts  eighth  feet  apart. 
The  first  pipe  was  a  foot  above  the  bridge,  the  second  a  foot  above 
that,  and  the  third  a  foot  above  the  second. 

In  March,  1887,  a  freshet  took  away  the  iron  post  at  the  extreme 
westerly  end  of  the  bridge,  together  with  the  top  rail  between  that 
post  and  the  next.  There  remained  two  rails  which,  it  would  seem, 
being  about  sixteen  feet  long,  passed  through  the  first  post  which 
remained  standing  and  into  the  next.  The  west  end  of  the  upper 
rail  of  the  two  which  remained  rested  on  a  wooden  post.  The 
plaintiff  had  been  accustomed  to  cross  this  bridge  three  or  four  times 
a  day  for  a  few  years. 

On  the  evening  of  March  fifteenth,  about  seven  o'clock,  she  was 
^ing  from  the  city  across  to  the  island  by  this  bridge  and  came  to 
the  westerly  end.  She  there  met  three  girls  and  stopped  to  talk. 
While  they  were  talking  two  young  men,  Mort  and  Nolan,  came 
from  the  opposite  direction  and  joined  them.  After  talking  a  little 
"while  the  plaintiff  sat  down  on  the  top  rail  near  to  its  west  end ; 
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Maria  Peat  sat  down  next  to  her,  Mort  next  and  Nolan  next  to  him. 
After  Bitting  there  a  short  time  the  plaintiff  got  np  and  went  in 
front  and  spoke  to  Mort.  She  then  turned  and  went  back  to  the 
place  she  started  from  and  pnt  her  hand  on  the  railing.  It  bent 
aronnd  to  the  north  and  she  fell  into  the  river  with  all  the  otliers. 

This  is  the  account  given  by  one  witness.  The  plaintiff  does  not 
state  that  she  had  sat  on  the  rail,  but  says  that  she  was  leaning 
against  it  with  her  hand  upon  it,  and  it  sprang  ont  and  they  all  fell 
in.  At  the  close  of  the  plaintiff's  case  the  defendant  moved  for  a 
nonsuit  on  thirty-one  grounds.  The  court  granted  the  nonsuit  on 
the  ground  that  the  defendant's  duty  was  limited  to  the  erection  of 
a  railing  which  rendered  the  bridge  reasonably  safe  for  public  pas- 
sage and  for  such  things  as  are  incidental  to  public  passage,  and  that 
the  plaintiff  was  putting  it  to  a  use  for  which  it  was  not  designed.  The 
plaintiff  appeals.  As  the  plaintiff  is  entitled  to  the  most  favorablo 
view,  we  must  assume  that  she  had  not  been  sitting  on  the  rail,  but 
had  been  standing  by  it,  leaning  against  it  and  resting  her  hand 
thereon.  The  learned  justice  in  nonsuiting  relied  upon  Stickney  v. 
Salem  (3  Allen,  374)  with  the  similar  cases  of  Richards  v.  Enfidd 
(18  Gray,  344) ;  OrcuU  v.  £iUery  Point  Bridge  Company  (63  Me., 
600);  Stineon  v.  Gardiner  (42  id.,  248);  Peck  Y.lUlm)orih  (36 
id.,  393).      . 

Kow,  in  regard  to  the  cases  in  those  States,  it  is  to  be  noticed  that 
there  the  liability  of  towns  is  statutory,  while  with  us  the  liability  is 
held  to  arise  at  common  law.  To  show  the  difference,  we  may  refer  to 
Stinson  v.  Gardiner  {ut  euprd)y  holding  that  where  children  used  a 
part  of  the  public  road  for  play,  the  town  is  not  liable  for  injury 
sustained  by  defects  in  the  road.  With  this  we  may  compare  Kunz 
V.  Troy  (104  N.  Y.,  344),  where  the  city  was  held  liable  for  injury 
to  a  child  playing  in  the  street,  caused  by  the  fall  of  a  counter 
placed  on  the  sidewalk  for  sale.  In  McChiire  v.  Spence  (91  N.  Y., 
303)  this  difference  between  the  law  of  some  other.  States  and  that 
of  our  own,  in  respect  to  highways,  is  mentioned. 

In  that  case  a  child  returning  from  school  joined  others  in  their 
amusement  of  jumping  the  rope.     While  so  engaged  she  fell  into  an 
open  area.     It  was  held  that  the  fact  that  she  was  playing,  instead* 
of  simply  passing  along  the  street,  did  not  prevent  a  recovery.     (See 
McGarry  v.  Zoomia,  63  N.  Y.,  108.) 
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Now,  the  doctrine  which  holds  that  the  same  duty  of  a  city  which 
exists  as  to  travelers  exists  also  as  to  a  child  playing  in  the  street, 
applies  by  analogy  to  this  case.  The  man  who,  instead  of  walking 
i^ith  unresting  and  undeviatiog  step  across  a  bridge,  pauses  for  a 
moment  and  rests  against  the  railing,  does  not  lose  his  right  to  pro- 
"tection  against  negligence,  any  more  than  does  the  child  who  plays 
in  the  street  instead  of  walking  sedately  home. 

In  Orcutt  V.  Kittery^  etc  {ut  mprd)  the  captain  of  a  company,  to 
"which  plaintiff  belonged,  called  a  halt  upon  a  bridge.  Plaintiff 
leaned  his  back  against  the  railing  to  rest  and  wait  for  further  orders. 
As  he  sprang  forward  to  take  his  place  in  the  ranks,  the  rotten  rail- 
ing broke  and  he  fell  off  the  bridge. 

It  was  held  that  it  was  for  passengers  only  that  the  corporation 
iiras  obliged  to  maintain  the  raiUng,  and  that  he  could  not  recover ; 
that  his  use  of  the  railing  was  unauthorized.  If  that  is  the  law  of 
this  State,  the  nonsuit  was  proper.  But  we  think  that  such  is  not 
onr  law. 

The  railing  of  the  bridge  should  be  sufScient  to  meet  All  those 
incidental  uses  to  which  it  would  reasonably  be  put  by  persons 
crossing.  We  say  nothing  about  sitting  on  the  rail.  We  speak 
merely  of  that  leaning  against  it,  which  is  the  common  act  of  a 
person  stopping  a  moment  for  any  purpose  on  the  sidewalk  of  a  bridge. 

The  learned  justice  excluded  the  idea  of  contributory  negligence, 
and  placed  the  nonsuit  on  the  ground  that  the  defendant  was  not 
liable  because  the  plaintiff  was  putting  the  railing  to  an  unauthor- 
ized use.     We  cannot  agi'ee  with  this  view. 

The  defendant  urges  further  that,  by  statute,  the  streets  of  the 
<5ity  must  be  sixty  feet  wide,  and  that  this  bridge  is  only  thirty,  and, 
therefore,  the  city  had  no  right  to  accept  it  Evidently  the  statute 
<:ited  refers  not  to  bridges,  but  to  streets  and  highways,  strictly 
.so-called,  because  it  speaks  of  opening,  working,  laying  out  and 
grading ;  expressions  not  applied  to  a  bridge. 

The  defendant  further  urges  that  defendant  had  no  right  to  con- 
atruct  or  keep  a  bridge  over  this  branch  of  the  Mohawk,  and  would 
hav6  been  a  tresplEisser  in  going  on  the  bridge  to  make  repairs.  This 
position  rests  on  the  cases  of  Cayyenter  v.  Cohoes  (81  N.  Y.,  21) 
and  Veeder  v.  Little  Falls  (100  id.,  343).  But  these  are  quite  dif- 
*  f erent  from  this.    There  it  was  held  that  the  city  was  not  bound  to 
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go  npon  an  approach  to  a  bridge  and  put  a  railing  thereon,  where 
the  approach  and  the  bridge  were  State  property. 

Now,  in  this  case,  Adams  built  this  bridge  in  1876  from  an  island 
owned  by  him  to  vacant  land  on  the  west  side  of  the  south  branch 
of  the  Mohawk.  He  sold  building  lots  on  his  island,  and  hooseB 
were  built  thereon.  People  used  the  bridge  in  crossing  from  his 
island  to  the  other  part  of  the  city. 

The  bridge  was  within  the  city  limits.  In  1 886,  as  above  stated, 
the  common  council  passed  a  vote  accepting  this  bridge  and  declaring 
it  open  to  public  travel.  After  the  freshet  of  1887,  above  men- 
tioned, the  street  superintendent  repaired  the  bridge,  putting  in  new 
floor  timbers.    His  attention  was  then  called  to  this  defective  railinc;. 

Whether  the  State  might  not  cause  this  bridge  to  be  removed  we 
need  not  say.  It  had  been  allowed  to  remain  some  twelve  years, 
and  had  been  used  by  the  public  during  that  time.  The  case  comes 
within  that  of  SewM  v.  Cohoea  (75  N.  Y.,  45). 

The  judgment  should  be  reversed  and  new  trial  granted,  costs  to 
abide  the  event. 

Landon  and  Mathak,  JJ.,  concurred. 

Judgment  reversed,  new  trial  granted,  costs  to  abide  event 


PETER  J.  FLINN,  Respondent,  v.  THE  NEW  YORK 
CENTRAL  AND  HUDSON  RIVER  RAILROAD  COM- 
PANY, Appellant. 

BaUroad  company — right  <f,  to  run  trains  on  any  of  iU  traekt,  aUhough  the  track 
tued  ii  immediately  atoning  a  dweUing-hottae  and  its  use  is  peculiarly  pr^udieial 
thereto. 

The  owner  of  a  lot,  one  end  of  which  abutted  upon  land  used  by  a  railroad  company 
for  its  tracks,  brought  an  action  against  the  company,  alleging  that  he  had  a  house 
on  the  said  lot;  that  the  railroad,  after  it  had  been  in  operation  many  years,  had 
constructed  two  additional  tracks  upon  its  land,  which  brought  its  tracks  very 
near  to  the  plaintiff's  house :  that  sparks  and  smoke  were  thrown  into  the  windows, 
and  that  the  house  was  finally  set  on  fire  and  so  much  injured  as  to  be  prac* 
tically  destroyed ;  that  the  defendant,  the  railroad  company,  drew  heavy 
freight  trains  up  this  part  of  its  road  where  the  grade  was  very  steep,  and 
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that  such  trains  were  frequently  "stalled,"  and  that  in  the  effort  to  draw 
such  heayj  trains  great  showers  of  sparks  were  thrown  oiH ;  and  that  there  was  an 
unlawful  interference  with  his  rights  in  laying  the  additional  tracks  near  his 
house. 

MUd,  that  whether  the  railroad  company  should  run  its  freight  trains  on  one  track 
or  on  another,  or  on  the  track  nearest  to  plaintiff's  house,  was  a  question  to  be 
decided  by  the  company  itself,  and  that  the  jury  had  no  right  to  say  that  the 
use  of  one  or  the  other  track  was  a  negligent  or  improper  use  thereof. 

That  the  company  might  lawfully  lay  its  tracks  on  any  part  of  the  lands  owned 
by  it,  and  that,  in  the  absence  of  further  proof  of  negligence  on  its  part,  it  was 
not  liable  for  incidental  damages  arising  from  the  location  of  its  tracks. 

That  the  fact  that  the  defendant  ran  long  and  heavy  freight  trains  on  the  track  nearest 
plaintiff's  house,  and  that  more  than  one  engine  was  sometimes  required  for 
running  those  trains,  was  no  evidence  of  negligence  on  its  part,  nor  was  the 
fact  that  at  times  trains  were  "  stalled  "  thereon. 

Appeal  by  the  defendant  from  a  judgment  of  the  Supreme  Court, 
entered  in  the  office  of  the  clerk  of  the  county  of  Albany  oq  the 
11th  day  of  ^November,  1889 ;  and  also  from  an  order  of  the  court 
denying  a  motion  for  a  new  trial,  entered  in  said  clerk's  office  on 
the  18th  day  of  October,  1889,  after  a  trial  before  the  court  and  a 
jurv  at  the  Albany  Circuit,  at  which  a  verdict  was  rendered  in  favor 
of  the  plaintiff  for  the  sum  of  $1,600. 

JETale  dk  BvlJdey^  for  the  appellant. 

E.  Countryman^  for  the  respondent 

Lbabnbd,  p.  J. : 

The  rear  end  of  plainti£Ps  lot  abuts  on  lands  used  by  the  defendant 
for  its  tracks.  This  land  was  purchased  or  procured  by  the  city  of 
Albany,  for  the  purpose  of  enabling  the  defendant  (or  defendant's 
predecessor)  to  build  thereon  its  tracks ;  and  it  was  leased  by  the 
city  to  the  defendant  (or  its  predecessor)  for  that  purpose. 

It  is  still  so  held  and  used,  defendant  having  a  perpetual  lease. 
Although  thus  leased  and  used,  a  part  of  the  land  is  generally  called 
Bailroad  avenue.  But  this  is  a  mere  local  designation.  It  is  not  a 
street  or  a  highway  ;  but  it  is  only,  as  above  stated,  property  leased 
by  the  cily  to  the  defendant  (or  defendant's  predecessor),  in  accord- 
ance with  certain  statutes  for  its  tracks.  The  plaintiff's  deed  bounds 
his  land  upon  the  land  conveyed  to  the  defendant's  predecessor  for 
the  track  of  their  road. 
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When  plaintiflE  bought  hig  land  in  1867  there  were  but  two 
tracks.  Two  additional  tracks  were  laid  in  1874.  There  were 
houses  which  fronted  on  this  so-called  Railroad  avenue,  and  the 
occupants  passed  up  and  down  on  this  land  to  get  to  Yan  Woert 
street  and  Broadway.  The  plaintiff  had  a  house  on  the  end  of  his 
lot  abutting  this  so-called  Railroad  avenue.  His  claim  is,  tliat  since 
the  construction  of  the  tw6  additional  tracks,  which  brought  the 
tracks  near  to  his  said  house,  sparks  and  smoke  have  been  thrown 
into  the  windows ;  the  house  has  been  set  on  fire,  and  finaUj  that 
the  house  was  so  much  injured  in  1884  as  to  be  practically  destroyed. 

The  plaintiff  claims  that  the  defendant  drew  heavy  freight  trains 
up  this  part  of  the  road  where  the  grade  is  very  steep  and  that  such 
trains  were  frequently  ^'  stalled,"  and  that  in  the  effort  to  draw  such 
heavy  trains  great  showers  of  sparks  were  thrown  out  to  his  injury. 
He  also  claims  that  the  defendant  was  negligent  in  not  using  the 
best  spark-arrester.  It  will  be  seen  from  the  pleadings,  the  case 
and  the  briefs  of  counsel  that  the  plaintiff  did  not  rest  his  ground 
of  action  simply, on  tlie  usual  ground  in  such  cases,  that  the  defendant 
was  negligent  in  using  imperfect  engines.  He  claimed  also  tliat 
there  was  an  unlawful  interference  with  his  rights  in  laying  the 
additional  tracks  near  his  house.  Hence  is  apparent  the  appro 
priateness  of  certain  requests  made  by  the  defendant  to  the  court. 

The  defendant's  counsel  asked  the  court  to  charge  that  the  fact 
that  the  defendant  used  the  track  nearest  the  plaintiff's  building  for 
freight  trains,  instead  of  using  some  other  track  for  that  purpose,  is 
no  evidence  ot  neglect.  The  court  declined  and  said  that  they  had 
a  right  to  use  their  property  as  they  pleased,  and  it  is  for  the  jury 
to  say  whether  that  was  an  improper  or  negligent  use  of  it. 

There  is  nothing  in  this  case  to  show  that  defendant  was  not 
authorized  to  lay  additional  tracks.  The  fact  that  when  the  prop- 
erty was  first  acquired  by  the  city  for  the  railroad  company  the 
intention  of  the  company  was  to  lay  a  double  track  is  not  the  least 
evidence  that  the  company  might  not  lay  four  tracks  if  it  chose. 
And  certainly  when  business  increased  it  was  the  right,  if  not  the 
duty,  of  the  company  to  increase  its  facilities.  Whetlier  the  com- 
pany should  run  its  freight  trains  on  one  track  or  on  another  was 
for  it  to  decide.  Running  such  trains  on  the  track  nearest  to 
plaintiff's  house  was  no  evidence  of  negligence. 
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The  jury  had  no  right  to  say  that  that  was  a  negligent  or  improper 
use  of  the  track.  The  land  belonged  to  the  company  for  the  pnrpose 
of  laying  its  tracks,  and  it  might  lawfully  lay  its  tracks  on  any  part. 
It  had  the  right  by  statute  to  run  its  engines  on  its  tracks,  and  to 
lay  its  tracks  on  the  land  it  had  lawfully  acquired.  It  is  not  liable 
for  incidental  damages  unless  it  is  shown  tli^t  such  damages  are 
occasioned  by  its  negligence.  We  cannot  see  how  negligence  can 
be  predicated,  in  respect  to  an  abutting  or  adjacent  owner  of  land 
from  the  fact  that  the  railroad  company  placed  its  track  on  one  part 
or  on  another  of  its  own  land,  acquired  for  the  purpose  of  laying 
its  tracks. 

Cases  are  cited  by  the  plaintiff's  counsel  where  heaps  of  combus- 
tible material  have  been  placed  or  allowed  to  remain  on  the  land  of  the 
railroad  company,  and  have  caught  fire  andcaused  injury  to  adjacent 
property.  But  such  cases  are  not  analogous  to  this.  It  is  no  neces- 
sary part  of  defendant's  business  to  .leave,  heaps  of  combustible 
material  on  its  land.  But  it  is  a  necessary  part  of  its  business  to 
lay  tracks  and  to  run  cars  over  those  tracks.  The  land  in  question 
and  the  whole  wi(Jth  of  the  land  were  procured  for  that  business 
and  may  lawfully  be  used  therefor. 

To  say  that  negligence  could  be  imputed  to  the  company  for  lay- 
ing its  tracks  near  to  the  boundary  line  of  its  land  would  deprive  it 
of  the  lawful  use  for  which  the  lease  was  acquired. 

Again,  the  defendant's  counsel  asked  the  q^art  to  charge  that  the 
fact  that  the  defendant  ran  long  and  heavy  trains  on  the  track  nearest 
plaintiff's  building,  and  that  more  than  one  engine  was  sometimes 
required  for  running  the  train,  was  no  evidence  of  any  negligence 
on  the  part  of  the  defendant.  The  court. declined  and  defendant 
excepted. 

We  think  the  defendant  was  entitled  to  that  charge.  A  good  deal 
of  stress  was  laid  on  the  fact  that  heavy  freight  trains  were  run  on 
this  track ;  that  more  than  one  engine  was  sometimes  needed  ;  that 
at  times  trains  were  "  stalled,"  that  is,  could  not  move.  It  was, 
therefore,  important  that  the  charge  thus  requested,  if  correct, 
should  have  been  made. 

It  cannot  be  negligence,  as  to  adjacent  owners,  that  the  defendant 
should  run  long  and  heavy  trains.  How  long  and  how  heavy  a 
Hun— Vol.  LVHI        30 
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train  should  be  must  be  a  matter  for  the  raUroad  to  decide.  And 
the  mere  fact  that  trains  were  long  and  heavy  and  needed  two 
engines  could  be  no  evidence  of  negligence. 

The  court  had  charged  that  if  defendant  ^'  wantonly  overloaded 
their  trains  and  you  (the  jury)  believe  it  was  an  imprudent  manner 
of  using  trains  over  land  and  their  own  property  by  overloading  the 
trains,  perhaps  they  would  be  liable."  This  was  excepted  to  by 
defendant. 

We  do  not  see  any  evidence  that  there  was  a  wanton  overloading. 
If  it  was  meant  that  willfully,  and  in  order  to  injure  plaintiff,  the 
defendant  had  overloaded  its  trains,  possibly  defendant  might  be 
liable  for  such  a  wrongful  act.  But  nothing  of  that  kind  is  shown. 
The  utmoet  that  is  shown  is  rimply  that  Bometimes  the  trains  were 
heavy  and  became  ^^  stalled  "  at  this  place  and  needed  more  than 
one  engine. 

It  does  not  appear  that  there  was  any  carelessness  in  making  up 
trains,  or  that  the  person  who  attended  to  that  business  was  incom- 
petent  or  anything  other  than  the  mere  fact  that  trains  were  some- 
times heavy  and  were  sometimes  ^'  stalled  "  on  this  steep  grade.  It 
was  not  correct  to  permit  the  jury  to  predicate  negligence  on  ttus 
fact  alone. 

It  is  a  common  observation  that  rails  may  at  times  be  slippery  so 
that  it  is  difficult  for  engines  to  move.  Some  one  must  judge  as  to 
the  proper  number  of  cars  to  be  placed  in  a  train,  and  if  unforeseen 
causes  should  show  the  train  to  be  too  long,  there  would  not  neces- 
sarily be  evidence  of  negligence  in  respect  to  the  adjacent  owners 

of  land. 

Whether  there  was  any  ground  for  recovery  on  account  of  imper- 
fect spark-arresters  we  need  not  discuss.  The  jury  were  permitted 
to  find  negligence  from  other  circumstances  than  the  alleged  defect 
in  the  spark-arresters  and  from  circumstances  which,  as  we  think, 
could  not  legitimately  show  any  negligence  whatever. 

The  judgment  and  order  should  be  reversed  and  new  trial  granted, 
costs  to  abide  the  event. 

Landon,  J.,  concurred ;  Mayham,  J..,  not  acting. 

Judgment  and  order  reversed,  new  trial  granted,  costs  to  abide 
event. 
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THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK,  Appel- 
lant, V.  BENJAMIN  RYALL,  Rkspondbot. 

SAME  V.  SAME. 

What  U  not  an  omistion  to  perform  his  duty  hya  pubUc  officer,  noiihin  the  meaning  csf 

eeetion  154  of  the  Penal  Code, 

One  Ryall,  the  superintendent  of  public  works  of  Saratoga  Springs,  was  Indicted 
for  having  willfully  omitted  to  make  oath  and  execute  an  affidavit  that  he  had 
not  been  interested  pecuniarilj  in  any  contract,  work,  materials  or  other  matter 
connected  with  his  official  duties,  as  prescribed  by  chapter  257  of  the  Laws  of 
1874,  before  receiving  a  portion  of  his  salary  or  compensation  provided  for  by 
section  5  of  that  act. 

The  indictment  was  found  under  section  154  of  the  Penal  Code,  which  provides 
that  '*  where  any  duty  is  or  shall  be  enjoined  by  law  upon  any  public  officer,  or 
upon  any  person  holding  a  puUic  4rust  or  employment,  every  willful  omission 
to  perform  such  duty,  where  no  special  provision  shall  have  been  made  for  the 
punishment  of  such  delinquency,  is  punishable  as  a  misdemeanor." 

1£M,  that  chapter  257  of  the  Laws  of  1874  required  the  making  of  the  oath,  not 
in  the  defendant's  official,  but  in  his  personal^  capacity,  and  that  the  omission 
to  make  the  oath  was  his  individual,  and  not  his  official,  omission. 

That  the  law  did  not  require  the  defendant  to  make  the  oath,  but  left  it  optional 
with  him,  suspending  his  right  to  receive  a  salary  until  he  should  do  so. 

That  the  wrong  done  by  the  defendant  consisted  not  in  the  omission  to  take  the 
oath,  but  in  his  receiving  his  salary  before  his  right  to  receive  it  was  complete. 

Appeal  by  the  People  of  the  State  of  New  York,  from  a  judg- 
ment rendered  at  the  Court  of  Sessions,  in  and  for  the  county  of 
Saratoga,  on  the  28th  day  of  May,  1890,  sustaining  demurrers, 
interposed  by  the  defendant  to  two  indictments  charging  that  the 
defendant,  being  the  superintendent  of  public  works  in  and  for 
the  village  of  Saratoga  Springs,  willfully  omitted  to  make  oath  and 
execute  an  affidavit  that  he  had  not  been  interested  pecuniarily 
in  any  contract,  work,  materials  or  other  matter  ^connected  with  his 
official  duties,  as  prescribed  by  chapter  257  of  the  Laws  of  1874, 
before  receiving  a  portion  of  his  salary  or  compensation,  as  provided 
for  by  section  5  of  said  chapter  257  of  the  Laws  of  1874,  as  such 
superintendent  of  public  works. 

The  first  indictment  contains  one  count  and  recites  that  the  grand 
jury  "  accuse  Benjamin  Ryall  of  the  crime  of  willful  omission  to 
perform  a  public  duty  enjoined  by  law  upon  a  public  officer  com- 
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mitted  as  follows :  The  said  Benjamin  Byall,  on  the  fifth  day  of 
February,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety,  at  the  town  of  Saratoga  Springs,  in  the  county  of  Saratoga 
aforesaid,  being  the  superintendent  of  public  works  in  and  for  the 
village  of  Saratoga  Springs,  Saratoga  county,  New  York,  duly 
appointed  by  the  trustees  of  tlie  village  of  Saratoga  Springs,  and  as 
such,  being  a  public  officer  and  a  person  holding  a  public  trust  and 
employment,  willfully  omitted  to  make  oath  and  execute  an  affidavit 
that  he  had  not  been  interested  pecuniarly  in  any  contract,  work, 
materials  or  other  matter  connected  with  his  official  duties  as 
prescribed  by  chapter  257  of  the  Laws  of  1 874,  before  receiving  a 
portion  of  his  salary  or  compensation  provided  for  by  section  5  of 
said  chapter  257  of  Laws  of  1874,  as  such  superintendent  of  public 
works,  to  wit,  the  sum  of  two  hundred  dollars  received  by  him  on 
that  day,  contrary,"  etc. 

The  second  indictment  consists  of  two  counts,  the  first  of  which 
is  in  the  same  words  as  the  above,  except  that  the  omission  is  charged 
with  respect  to  his  salary  received  on  the  12th  day  of  August,  1889. 
The  second  count  is,  in  substance,  the  same  as  the  first,  except  that 
his  appointment  to  and  acceptance  of  the  office  are  more  fully  set 
forth. 

T.  jP.  Hamilton^  district  attorney,  for  the  appellant. 
John  Foley ^  for  the  respondent.  *  • 

Landon,  J..: 

The  indictments  are  under  section  154,  Penal  Code,  which  is  as 
follows :  "  Omission  of  duty  by  public  officer.  —  Where  any  duty  is 
or  shall  be  enjoined  by  law  upon  any  public  officer,  or  upon  any 
person  holding  a  public  trust  or  employment,  every  willful  omission 
to  perform  such,  duty,  where  no  special  provision  shall  have  been 
made  for  the  punishment  of  such  delinquency,  is  punishable  as  a 
misdemeanor." 

The  office  of  superintendent  of  public  works  for  the  village  of 
Saratoga  Springs  is  created  by  chapter  257,  Laws  of  1874.  His  duties 
are  prescribed  by  the  act  and  are  substantially  as  follows :  He  has 
charge  of  all  the  streets,  sidewalks,  alleys,  bridges,  culverts,  etc, 
and  if  they  are  out  of  repair,  it  is  his  duty  to  fix  them.     It  is  his 
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duty  to  remove  all  obstructions  from  the  streets,  etc.,  to  report  to 
the  board  of  trustees  the  condition  of  such  streets,  etc.,  and  to  do 
many  other  things  connected  with  the  streets,  and  he  shall  be  person- 
ally responsible  to  the  public  for  neglect  of  duty  to  the  same  extent 
as  the  commissioners  of  said  village.    He  has  a  salary  of  $800. 

The  duty  which  he  is  charged  with  omitting  is  described  in 
section  6 :  "  Section  6.  Before  said  superintendent  diall  receive  any 
portion  of  his  said  salary  or  compensation,  he  shall  make  oath  and 
execute  an  affidavit  that  he  has  not  in  any  manner  been  interested 
pecuniarly  in  any  contract,  work,  materials  or  other  matter  connected 
with  his  official  duties,  as  prescribed  by  this  act ;  which  oath  or 
affidavit  shall  be  filed  with  the  receiver  of  taxes  and  assessments  of 
said  town  or  village." 

The  indictments  charge  no  omission  of  duty  with  respect  to  the 
streets.  The  only  omission  charged  is  the  omission  to  make  the  oath 
and  execute  the  affidavit  prescribed  in  section  6.  The  making  such 
oath  and  executing  such  affidavit  cannot  be  done  in  an  official 
capacity,  but  must  be  done  by  the  defendant  in  his  personal  capacity. 
It  is  his  conscience  that  is  challeuged.  As  an  individual  he  knows 
whether  as  an  officer  he  has  done  anything  forbidden,  and  as  an 
individual  he  must  make  oath.  The  omission  to  make  the  oath  was 
his  individual  not  his  official  omission.  The  law  does  not  require 
the  defendant  to  make  the  oath  and  execute  the  affidavit.  It  leaves 
that  optional  with  him,  and  suspends  his  right  to  receive  his  salary 
until  he  shall  make  the  oath  and  execute  the  affidavit.  It  follows 
that  the  wrong  done  consisted  in  defendant's  receiving  his  salary 
before  his  right  to  receive  it  was  complete.  If  that  is  a  crimei  it  is 
not  the  one  of  which  he  is  accused. 

The  judgments  should  be  affirmed. 

Lbabned,  p.  J.,  and  Mayhah,  J.,  concurred. 
Judgments  affirmed. 
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THE  VILLAGE  OF    BALLSTON    SPA,  Appbllakt,  v. 
OHAKLES  A.  MABKHAM,  Esspondbitt. 

Liemse  to  »eU  mectt  in  a  wUage — penaUiei  far  aeUing  mthotU  a  Ueenae,  authoriaed 

by  tectum  8,  title  8  of  chapter  291  of  1870. 

In  an  action  to  recover  three  penalties  of  ten  dollars  each,  alleged  to  have  been 
incurred  by  the  defendant  because  on  three  different  days  he  peddled  meat  in 
the  village  of  Ballston  Spa,  not  having  obtained  a  license  therefor,  it  appeared 
that  the  plaintiff,  the  Village  of  Ballston  Spa,  was  incorporated  under  the  general 
act  for  the  incorporation  of  villages  (Laws  of  1870,  chap.  291),  and  that  its  board 
of  trustees  had  passed  the  following  ordinance:  "  All  persons  within  the  cor- 
porate limits  of  this  village  who  shall  hawk  or  peddle  meat  *  *  *  in  any  of 
the  streets  of  this  village  shall  pay  a  license  "  of  thirty  dollars  therefor,  and  had 
also  prescribed  a  penalty  of  ten  dollars  for  selling  without  a  license. 

BUd,  that  the  ordinance  was  authorized  by  section  8  of  title  8  of  said  chapter  291 
of  1870. 

That  this  ordinance  tended  to  restrain  and  prevent  the  hawking  or  peddling  of 
meat;  and  that  although  it  also  imposed  a  tax  It  was  not,  therefore,  prohibited. 

That  the  matter  was  of  a  purely  domestic  character,  and  that  the  power  exercised 
was  valid  and  within  the  constitutional  competency  of  the  legislature. 

Appeal  by  the  plaintiff,  the  Village  of  Ballston  Spa,  from  a  jadg- 
ment  of  the  Saratoga  Coonty  Court,  entered  in  the  office  of  the 
clerk  of  the  county  of  Saratoga  on  the  21st  day  of  September,  1889, 
reversing  and  setting  aside  a  judgment  theretofore  rendered  in  a 
Justice's  Court  in  favor  of  the  plaintiff ;  also  from  an  order  of  the 
Saratoga  County  Court,  entered  in  said  clerk's  office  on  the  2l6t  day 
of  September,  1889,  reversing  and  setting  aside,  with  costs,  the  judg- 
ment of  the  Justices'  Court  herein. 

The  action  was  brought  to  recover  thirty  dollars  from  the  defend- 
ant, that  being  the  amount  of  three  penalties  for  the  violation  of  an 
ordinance  enacted  by  the  plaintiff,  which  required  hawkers  and 
peddlers  of  meat  to  pay  a  license  of  thirty  dollars. 

These  penalties  were  alleged  to  have  been  mcurred  by  the  defend- 
ant because,  on  three  different  days,  he  peddled  meat  in  the  village 
of  Ballston  Spa  without  having  obtained  a  license  therefor. 

The  plaintiff  was  incorporated  under  the  general  act  for  the  incor- 
poration of  villages,  chapter  291,  Laws  of  1870,  and  the  acts  amendar 
tory  thereof.  Its  board  of  trustees  passed  and  promulgated  the 
following  ordinances :  "  Sec.  34.  All  persons  within  the  corporate 
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limits  of  this  village  who  shall  hawk  or  peddle  meat  *  *  *  in 
any  of  the  streets  of  this  village  shall  pay  a  license  therefor  as  fol- 
lows: Hawkers  and  peddlers  of  meat,  thirty  dollars.  *  *  * 
Licenses  here  mentioned,  when  issued,  shall  continue  in  force  for 
one  year."  Section  35  prescribes  a  penalty  of  ten  dollars  for  sell- 
ing without  a  license.  Various  other  licenses  are  in  like  manner 
provided  for.  The  evidence  showed  that  the  defendant  violated 
the  ordinance  and  the  plaintiff  recovered  judgment  for  thirty  dol- 
lars and  costs  before  the  justice,  which  judgment,  upon  appeal,  was 
reversed  by  the  County  Court 

•7".  W.  Verbechj  for  the  appellant. 

TT.  J.  Minery  for  the  respondent. 

LAinx>N,  J. : 

The  learned  county  judge  reversed  the  judgment  of  the  Justice's 
Court  upon  the  ground  that  the  license  fee  here  exacted  by  the 
ordinance^  thirty  dollars,  was  too  excessive  to  be  regarded  as  a 
reasonable  police  regulation  for  the  protection  of  life,  health  or 
property,  or  for  the  promotion  of  good  order ;  that  it  must,  there- 
fore, be  considered  as  a  tax,  and  that  the  legislature  had  not  con- 
ferred upon  the  village  the  power  to  tax  occupations  for  the  purpose 
of  producing  revenue,  or,  at  most,  for  any  greater  revenue  than 
would  defray  the  expense  incident  to  granting  the  license. 

We  think  the  statute  authorized  the  board  of  trustees  to  pass  the 
ordinances  in  question  establishing  the  price  of  the  license,  prohibit- 
ing peddling  meat  without  a  license,  and  fixing  the  penalty  for  each 
violation.  Section  3  of  title  3  of  the  village  general  act  (2  E.  S. 
[8th  ed.],  967,  chap.  291,  Laws  of  1870),  provides  that  "  the  trustees 
shall  have  power,  as  to  acts  and  matters  within  the  corporate  bounds, 
to  make,  publish,  amend  and  repeal  rules,  ordinances  and  by-laws 
for  the  following  purposes : " 

Subdivision  22.  "  To  restrain,  regulate  or  prevent  hawking  and 
peddling  in  the  streets ;  to  regulate,  restrain  or  prohibit  sales  by  auc- 
tion, and  grant  licenses  to  peddlers  and  auctioneers  and  fix  the 
amount  to  be  paid  therefor,"  amended  by  chapter  281,  Laws  of  1878. 

Subdivision  27.  "  The  board  of  trustees  shall  have  power  to  make 
and  establish  all  legal  by-laws,  rules  and  ordinances  necessary  to 
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carry  out  the  purposes  of  this  act  *  *  *  and  to  enforce  each, 
by-laws,  rules  and  ordinances.  *  *  *  The  trustees  shall  also 
have  power  to  prescribe  penalties  for  a  violation  thereof  not  exceed- 
ing $100  for  each  offense." 

Section  9,  article  8  of  the  Constitution  provides :  "It  shall  be  tlie 
duty  of  the  legislature  to  provide  for  the  organization  of  cities  and 
incorporated  villages,   and    to   restrict   their  power  of   taxation, 

*  *  *  so  as  to  prevent  abuses  in  assessments  and  contracting 
debt." 

It  is  plain  that  the  above  legislative  grants  of  power  are  within 
the  Constitution,  and  are  ample  in  their  tenns  to  embrace  the  ordi- 
nances of  the  village  of  Ballston  Spa  above  cited.  Undoubtedly 
the  ordinance  must  be  within  the  legislative  grant  of  power  or  it  is^ 
void.  Here  the  power  is  "  to  restrain  and  prevent  hawking  and 
peddling  in    the-  streets,"   and   "to   grant    licenses    to  peddlers, 

*  *  *  and  fix  the  amount  to  be  paid  therefor."  Any  one  could 
peddle  meat  upon  paying  for  the  license. 

In  City  of  BrooJdyn  v.  Ifodine  (26  Hun,  612)  it  was  said  thai 
the  power  to  regulate  and  license  does  not  carry  the  power  to  tax. 
We  need  not  qnestion  this.  Here  the  power  with  respect  to  ped- 
dlers is  to  restrain  and  prevent  and  to  license.  The  license  fee  exacted 
tends  \jo  restrain  and  prevent.  It  is  also  a  tax,  but  it  is  not,  there- 
fore, prohibited.  It  is  competent  for  the  law  to  provide  that  a. 
peddler  who  enjoys  the  benefits  of  the  trade  of  a  village  shall  con- 
tribute something  in  discharge  of  its  burdens.  Cases  are  cited  in 
which  ordinances  designed  to  confer  arbitrary  power  upon  the 
authorities  to  do  injustice  to  a  class  because  of  race  or  religious^ 
prejudices  have  been  condemned.  In  Tick  Wo  v.  Hopkins  (118 
U.  S.,  356)  the  Chinese  were  discriminated  against.  In  Austin  v. 
Murray  (16  Pick.,  121),  the  Roman  Catholics.  These  have  no 
application.  Cases  cited  in  which,  under  a  false  pretense  of  pro- 
moting health  or  good  order,  oppressive  burdens  have  been  imposed, 
do  not  apply.  Nor  do  the  cases  cited  from  the  Supreme  Court  of 
the  United  States,  in  which  it  has  been  held  that  a  license  imposed 
by  State  authority  upon  a  non-resident  trader  of  the  State  because 
he  was  a  non-resident,  was  void ;  or  upon  a  trader  because  he 
dealt  in  the  productions  of  other  States ;  or  upon  merchandise  because 
it  was  imported  from  other  States.     These  were  attempts  by  the 
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State  to  invade  the  exclusive  power  of  congress  to  regnlate  commerce 
among  the  States,  or  to  prevent  interstate  commerce  from  being  free. 

The  matter  here  is  purely  of  a  domestic  character,  and  the  power 
exercised  is  valid  because  authorized  by  the  legislature  witliin  its 
constitutional  competency.  {Village  of  Carthage  v;  Frederick^ 
33  N.  T.  St.  Kep.,  383 ;  ViUage  of  Deposit  v.  PiUs,  18  Hun,  475; 
People  ex  rd.  Dorr  v.  Thacher^  42  id.,  349 ;  City  of  Brooklyn  v. 
Breslithj  57  N.  T.,  591 ;  People  ex  rd,  Larrdbee  v.  MvlhoUandj 
82  id.,  324.) 

The  answer  raises  no  issue  as  to  the  incorporation  of  the  village. 

The  judgment  of  the  County  Court  should  be  reversed,  with  costs. 

Lbabnbd,  P.  J.,  and  Matham,  J.,  concurred. 

Judgment  of  County  Court  reversed  and  that  of  justice  afSjrmed. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YOKE,  KbspoiTO" 

BNT,  V.  JOHN  BELKNAP,  Appellant. 

Action  far  penaltie$  wnder  the  law  to  protect  flah — the  authority  of  the  proper  off/ci&r 

muit  appear. 

An  action  to  recover  penalties  imposed  for  violating  the  laws  for  the  protection  of 
fish  (sees.  28,  24,  chap.  584  of  1879;  chap.  127  of  1884  and  chap.  11  of  1886), 
cannot  be  brought  in  the  name  of  the  people  unless  it  appears  that  such  action 
was  brought  by  authority  of  the  proper  officer. 

It  cannot  be  presumed  that  any  officer  authorizes  an  action  in  which  his  name 
does  not  appear,  and  in  which  his  authority  to  bring  it  is  not  claimed. 

8uch  an  action  is  a  penal  action,  and  the  statutes  authorizing  it  must  be  construed 
and  pursued  strictly. 

The  people  have  no  capacity  to  sue  for  penalties,  except  as  authorized  by  law, 
and  not  then  except  through  the  officer  or  person  authorized  to  bring  the  suit. 

Appeal  by  the  defcDdant  Jolin  Belknap  from  a  judgment  of  the 
Supreme  Court,  entered  in  the  oflBice  of  the  clerk  of  the  county  of 
St.  Lawrence  on  the  22d  day  of  October,  1889,  with  notice  of  an 
intention  to  bring  up  for  review,  upon  such  appeal,  an  ord^r,  entered 
in  said  clerk's  office  on  the  same  day,  denying  the  defendant's  motion 
for  a  now  trial  made  on  the  minutes  of  the  court,  and  the  ruling  and 
exceptions  to  defendant's  motion  for  a  dismissal  of  the  complaint 
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The  action  was  brought  to  trial  at  the  St.  Lawrence  Circuity 
before  the  court  and  a  jury,  and  a  verdict  was  rendered  in  favor  of 
the  plaintiff  for  $200. 

The  action  was  to  recover  several  penalties  of  twentj-five  dollars 
each  for  violating  the  laws  for  the  protection  of  fish. 

The  summons  and  complaint  were  not  signed  by  any  district 
attorney,  and  there  was  no  allegation  or  claim  that  the  action  had 
been  commenced  under  the  direction  of  any  fish  or  game  protector 
or  other  officer. 

Whitney  dk  Whitney ^  for  the  appellant. 

R.  E.  Waterman^  for  the  respondent. 

Landok,  J. : 

The  defendant  incurred  the  penalties  to  the  amount  of  the  verdict 
The  point  which  he  raised  by  his  answer  and  motions  for  the 
dismissal  of  the  complaint  is  that  this  suit  against  him  in  the  name 
of  the  People  of  the  State  of  New  York  as  plaintiff,  was  not  shown 
by  the  complaint  or  otherwise  to  have  been  brought  under  any 
.statutory  authority,  and  that  without  such  authority  and  a  compliance 
with  it  the  people  have  no  capacity  to  sue,  and  no  attorney  or 
individual  has  the  right  to  use  their  name  as  party  plaintiff.  Neither 
the  complaint  nor  the  evidence  showed  by  what  authority  the  people 
were  made  plaintiff. 

Undoubtedly,  the  People  of  the  State  of  New  York  have  the 
capacity  to  sue,  (1)  where  enabled  to  do  so  by  statute;  (2)  where 
the  property  or  pecuniary  rights  vested  in  the  people  of  the  State 
are  involved.  But  in  either  case  such  a  suit  must  be  brought  by 
some  officer  or  person  duly  authorized  by  law  to  use  the  name  of  the 
people  as  a  party  plaintiff.  As  was  said  in  People  v.  Ingeraoll  (58 
N.  Y.,  at  page  17),  "  such  a  committal  of  power  should  be  the  act  of 
the  legislature,  who  can  hedge  it  about  with  all  necessary  safeguards." 
Again,  "  whenever  the  legislature,  by  statutory  enactment,  has  con- 
ferred upon  State  officers  or  public  bodies  authority  to  represent 
the  body  of  the  people  in  the  exercise  of  any  prerogative  right  no 
question  can  arise,  for  in  those  matters,  except  as  restrained  by  the 
Constitution,  the  legislature  is  supreme."  (See  People  v.  Fields, 
Id.,  491 ;  People  v.  Booth,  32  N.  Y.,  397.)    Following  the  IngereoU 
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and  Fields  cases,  chapter  49,  Laws  of  1875  (now  Code  Civil  Pro., 
§§  1969  et  8eq,)y  conferred  upon  the  people  of  the  State  the  right  to 
bring  such  actions  as  were  defeated  in  those  cases,  and  conferred 
upon  the  attorney-general  the  power  to  bring  them.  The  Code 
of  Civil  Procedure,  sections  1893,  1894,  provides  that  when  a 
penalty  is  given  by  statute  to  an  individual  he  can  sue  for  it  in  his 
own  name.  "When  the  penalty  is  given  to  the  people  the  attorney, 
general  or  district  attorney  must  bring  the  action.  (Id.,  §  1962.) 
These  general  provisions  do  not  supersede  special  provisions  of  the 
•statute  authorizing  actions  for  penalties  in  special  cases,  but  they 
indicate  the  policy  of  the  State,  that  no  one  shall  use  the  name  of 
the  people  of  the  State  as  a  party  plaintifE  except  in  pursuance 
of  some  enabling  law. 

It  is  urged  that  this  is  not  a  question  of  the  capacity  of  the  people 
of  the  State  to  sue,  but  one  of  authority.  But  the  people  of  the 
State  are  in  this  respect  unlike  an  individual  or  domestic  corpora- 
tion. An  individual  not  laboring  under  disability  has  a  capacity  to 
sue  in  whatever  action  he  chooses  to  bring  in  his  own  name,  how- 
ever unsound  his  cause  of  action  may  be.  So  of  a  domestic  corpo- 
ration. But  the  people  have  no  such  general  capacity.  They  have 
no  capacity  to  sue  for  penalties  except  as  authorized  by  law,  and  not 
then  except  through  the  officer  or  person  authorized  to  bring  the 
suit.  If  the  proper  agency  is  absent,  the  capacity  is  absent.  In 
fact  the  people,  as  a  body  aggregate,  under  a  constitutional  govern- 
ment, are  practically  in  ward,  the  public  officers  being  their 
guardians.  The  people,  strictly  speaking,  have  no  capacity  to  use 
their  own  name,  the  proper  officers  use  it  as  the  law  permits.  Hence 
the  name  of  the  people  as  party  plaintiff  in  an  action  brought  by  an 
unauthorized  attorney,  simply  as  "  plaintiffs'  attorney,"  is  the  name 
of  a  party  without  capacity  to  sue  in  that  suit,  and  without  capacity 
to  sue  for  the  penalties  therein  specified,  except  upon  the  condition 
precedent  lying  at  the  foundation  of  its  capacity,  namely,  that  it 
shall  be  brought  into  court  by  the  proper  agent  of  the  law.  But 
whether  the  defect  is  one  of  capacity  or  of  authority,  this  action,  if 
either  defect  exists,  is  not  maintainable.  If,  without  authority,  the 
action  rests  upon  usurpation,  and  the  defendant  is  punished,  in 
the  name  of  the  people,  when  they  have  not  moved  against  him. 

The  penalties  in  question  were  incurred  under  sections  23,  24, 
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chapter  534,  Laws  of  1879.  Section  23  was  amended  by  chapter 
127,  Law  of  1884,  and  section  24  by  chapter  11,  Laws  of  1886. 
Section  33  of  tlie  act  of  1879,  provided  that  "  all  penalties  imposed 
by  this  act  may  be  recovered,  with  costs  of  suit,  by  any  person  in 
his  own  name ; "  and  the  district  attorney  was  also  authorized  to 
bring  actions  for  their  recovery  in  the  name  of  the  people.  We 
have  examined  all  the  statutes  subsequently  enacted  to  which  we 
have  been  cited,  especially  chapter  591,  Laws  of  1880,  and  chapter 
317,  Laws  of  1883,  the  provisions  of  which  relative  to  the  bringiog 
of  actions,  were  expressly  repealed  by  section  10,  chapter  577,  Laws 
of  1888 ;  also,  chapter  429,  Laws  of  1886.  Chapter  577,  Laws  of 
1888,  makes  it  the  duty  of  the  game  and  fish  protectors  to  enforce 
the  laws  of  the  State  for  the  protection  of  game  and  fish.  They 
are  authorized  to  direct  the  commencement  of  suits  for  the  purpose. 

Section  3.  ^^  Such  suits  sliall  be  commenced  on  the  order  of  any 
game  and  fish  protector,  in  the  name  of  the  people,  by  any  district 
attorney  where  the  ofiense  shall  be  alleged  to  have  been  committed 
or  by  the  district  attorney  of  an  adjoining  county.  *  *  *  If  it 
shall  appear  in  any  case  that  the  business  of  the  ofSce  of  the  dis- 
trict attorney  of  any  county  where  suits  may  be  thus  commenced 
is  so  pressing  that  the  district  attorney  cannot  give  to  such  snits 
prompt  and  necessary  attention,  the  game  and  fish  protector  having 
authority  to  direct  the  prosecution  may,  with  the  approval  of  the 
chief  game  and  fish  protector,  employ  other  ceunsel  in  the  same 
county  to  commence  and  conduct  such  suits  to  termination."  It 
may  be  that,  under  section  2,  chapter  429,  Laws  of  1886,  game 
constables,  sherifis  and  deputy  sheriffs  have  the  same  powers  in  this 
respect  as  game  protectors. 

As  the  law  stands,  an  individual  may  bring  the  suit  in  his  own 
name,  and,  of  course,  at  his  own  expense.  District  attorneys  may 
bring  the  suits  in  the  name  of  the  people,  either  upon  their  own 
motion  or  upon  the  direction  of  the  proper  officer.  Counsel,  other 
than  the  district  attorney,  may  in  the  exceptional  cases  mentioned 
in  chapter  577,  Laws  of  1888,  bring  such  actions  in  the  name  of 
the  people.  But  no  presumption  can  be  entertained  that  this  action 
was  authorized  by  the  proper  officer.  We  cannot  presume  that  any 
officer  authorized  an  action  in  which  his  name  does  not  appear  and 
his  authority  is  not  claimed. 
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This  is  a  penal  action  and  the  statutes  authorizing  it  must  be 
construed  and  pursued  strictly.  As  the  record  stands,  the  case 
never  had  any  lawful  existence,  and,  of  course,  could  not  result  in  a 
lawful  judgment  against  the  defendant.  {Seward  v.  Beaoh^ 
29  Barb.,  239.) 

Judgment  is  reversed,  with  costs. 

LsASNED,  p.  J.,  and  Mayham,  J.,  concurred. 
Judgment  and  conviction  reversed. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK,  Appbl- 
LANT,  V.  WILLIAM  H.  COUGHTRY,  Respondent. 

OhanQt  of  venue — noi  prohibited  in  an  action  for  penaUiee  under  the  ffome  law, 

chapter  577  of  1888. 

The  provisions  of  section  8  of  chapter  577  of  the  Laws  of  1888,  relating  to  suits 
for  the  recovery  of  penalties  for  violations  of  the  game  law,  to  the  effect  that 
"  such  suits  shall  be  commenced  on  the  order  of  any  game  and  fish  protector,  ia 
the  name  of  the  people,  by  any  district  attorney,  where  the  offense  sliall  be 
alleged  to  have  been  committed,  or  by  the  district  attorney  of  the  adjoining 
county,  and  such  suits  shall  be  prosecuted  to  determination  in  the  county  where 
they  shall  be  commenced,  unless  for  a  good  cause  appearing  a  discontinuance 
ehall  be  directed  by  the  chief  game  and  fish  protector,"  do  not  prevent  the 
Supreme  Court  from  changing  the  venue  in  actions  where  the  convenience  of 
witnesses  or  the  ends  of  justice  demand  it. 

Appeal  by  the  plaintiff,  the  People  of  the  State  of  New  York, 
from  an  order  made  at  a  Special  Term  of  the  Supreme  Court  held 
in  Albany  county  on  the  26th  day  of  Au^st,  1 890,  and  entered  in 
the  office  of  the  clerk  of  the  county  of  Columbia  on  the  2d  day  of 
September,  1890,  changing  the  place  of  trial  in  the  above-entitled 
action  from  the  county  of  Columbia  to  the  county  of  Albany. 

The  order  was  made  upon  a  motion  to  change  the  place  of  trial 
for  the  convenience  of  witnesses  and  for  the  promotion  of  justice. 

A.  B.  Gardenier^  for  the  appellant. 

F.  M.  DanaJieTy  for  the  respondent 


i_ 
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Laitdon,  J. : 

The  action  is  for  the  recovery  of  penalties  for  alleged  violation* 
by  the  defendant  of  the  game  laws.  The  violations  are  alleged  to 
have  been  committed  in  the  county  of  Albany.  The  action  was 
brought  by  the  district  attorney  of  Columbia  county,  and  the  place 
of  trial  laid  in  that  county.  The  appellant^s  sole  contention  is  that, 
under  the  statute,  the  court  had  no  iK)wer  to  change  the  place  of 
trial.  Section  3  of  chapter  577,  Laws  of  1888,  provides  that  "such 
suits  shall  be  commenced  on  the  order  of  any  game  or  fish  protector^ 
in  the  name  of  the  People,  by  any  district  attorney  where  the  offense 
shall  be  alleged  to  have  been  committed,  or  by  the  district  attorney 
of  an  adjoining  county ;  and  such  suits  shall  be  prosecuted  to  determ- 
ination in  the  county  where  they  shall  be  commenced,  unless  for 
good  cause  appearing  a  discontinuance  shall  be  directed  by  the  chief 
game  and  fish  protector." 

Unquestionably,  the  intent  of  the  legislature  was  to  authorize,  in 
proper  cases,  these  actions  to  be  brought  in  a  county  adjoining  that 
in  which  the  violation  of  the  law  occurred,  but  we  do  not  think  the 
legislature,  by  the  provision,  "  and  such  suits  shall  be  prosecuted 
to  determination  in  the  county  where  they  shall  be  commenced," 
intended  to  deprive  the  Supreme  Court  of  the  power  to  change  the 
place  of  trial  from  the  adjoining  county  to  the  county  where  the 
alleged  offense  occurred.  The  jurisdiction  to  change  the  venue 
in  actions  where  the  convenience  of  witnesses  or  the  ends  of  justice 
demand  it,  is  ancient  and  useful.  The  learned  counsel  for  the 
respondent  points  out  in  his  instructive  brief  its  antiquity,  and  the 
bench  and  bar  would  probably  unite  in  attesting  its  usefulness^ 
The  Constitution  (art.  6,  §  6^  confers  upon  the  Supreme  Court 
"  general  jurisdiction  in  law  and  equity."  The  eighth  section  of 
the  same  article  provides  that  "  except  as  herein  otherwise  provided, 
the  legislature  shall  have  the  same  power  to  alter  and  regulate  the 
jurisdiction  and  proceedings  in  law  and  equity  that  they  have  here- 
tofore exercised."  The  power  "  to  alter  and  regulate  "  implies  that 
the  old  jurisdiction  shall  in  some  degree  continue  in  an  altered  or 
regulated  form.  Many  cases  affirm  the  inability  of  the  legislature 
to  abridge  the  general  jurisdiction  of  the  court.  {De  Hart  v. 
ffatch,  3  Hun,  375,  380  ;  People  ex  rd.  Hill  v.  Supervisors,  49  id., 
481 ;  BrooUyn  v.  New  Yorl',  25  id.,  612 ;    People  ex  rd.  Mayor 
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V.  NiohoUy  79  N.  Y.,  590 ;  Alexander  v.  BenneU,  60  id.,  206 ;  Pop- 
finger  V.  YuUe,  102  id.,  42;  Eutkoff  v.  Demorest,  103  id.,  380.) 
Ordinarily  an  action  to  recover  a  penalty  must  be  tried  in  the  county 
where  the  cause  of  action  arose.  (Code  Civ.  Pro.,  §  983.)  "Where  the 
legislature  authorizes  such  actions  to  be  brought  in  -another  county, 
the  propriety  of  the  jurisdiction  of  the  court  to  change  the  place  of 
trial  to  the  county  where  the  cause  of  action  arose,  if  justice  requires  it, 
would  seem  to  be  clear.  A  legislative  attempt  to  deprive  the  court 
of  it  would  be  an  attempt  to  replace  judicial  functions  with  legislar 
tive  mandates. 

We  need  pursue  the  subject  no  further  than  to  say  that  we  decline 
to  impute  to  the  legislature  an  intention,  by  the  use  of  the  language 
here  employed,  to  deprive  the  court  of  its  accustomed  jurisdiction. 
The  real  intent  of  the  act  is  manifest  when  the  whole  provision  is 
read :  ^^  Such  suits  shall  be  prosecuted  to  determination  in  the  county 
where  they  shall  be  commenced,  unless  for  good  cause  appearing  a 
discontinuance  shall  be  directed  by  the  chief  game  and  fish  protector." 
The  main  intent  is  to  prevent  a  discontinuance  except  under  the 
direction  of  the  chief  game  and  fish  protector.  If  there  had  been 
an  intention  to  abridge  the  jurisdiction  of  the  court,  we  think  it 
would  not  have  been  disguised  under  an  enlargement  of  the  powers 
of  this  officer. 

Order  afiirmed,  with  ten  dollars  costs  and  disbursements. 

Mayham,  J.,  concurred ;  Leasnbd,  P.  J.,  taking  no  part 
Order  afibmed,  with  ten  dollars  costs  and  disbursements. 
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THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  kx  rel. 
THE    AMERICAN    SURETY  COMPANY  v.   EDWARD 

WEMPLE,   COMPTROLLEB  OF  THE   StATB   OF  NbW    YoBK. 

Insuratice  company — mhen  a  "surety  company*'  i$  an  insurance  company  and 

mibject  to  a  tax  on  its  premiums. 

The  American  Surety  Company,  incorporated  under  chapter  463  of  the  Laws  of 
1853,  and  chapter  485  of  the  Laws  of  1879  amendatory  thereof,  is  an  insurance 
company,  although  not  so  designated  in  its  name,  and  is  subject  to  the  tax  of 
eight-tenths  of  one  per  cent  on  the  gross  amount  of  its  premiums  under  sections 
of  chapter  801  of  the  Laws  of  1881. 

The  provisions  of  section  4  of  chapter  679  of  the  Laws  of  1886,  to  the  effect  that 
the  personal  property,  franchises  and  business  of  all  insurance  companies  shall 
be  exempt  from  taxation,  except  as  provided  in  that  act,  are  linuted  to  fire  aod 
marine  insurance  companies,  and  do  not  apply  to  the  American  Surety  Company. 

Cebtiorabi  to  review  an  adjastment  and  assessment  of  taxes  made 
by  the  comptroller  of  the  State  of  New  York  upon  the  relator, 
August  11,  1890,  under  the  corporation  tax  law.  (Laws  of  1881, 
chap.  361,  §  5.) 

John  J.  Crawford^  for  the  relator. 

/  H.  Maynard^  for  the  respondent 

Leabned,  p.  J. : 

The  relator  is  incorporated  under  chapter  463  of  the  Laws  of  1853 
and  amendatory  acts.  The  second  part  of  the  first  section  of  that 
act,  as  amended  by  chapter  485,  Laws  of  1879,  includes  companies 
for  guaranteeing  the  fidelity  of  persons  holding  places  of  public  or 
private  trust.  And  that  is  the  business  of  the  relator,  as  appears 
by  its  certificate. 

It  is  quite  clear,  then,  by  the  relator's  own  certificate,  and  by  the 
statutes  above  cited,  that  it  is  an  insurance  company,  although  it 
does  not  so  designate  itself  in  its  name.  But  the  statutes  mention 
the  guaranteeing  fidelity  as  one  branch  of  insurance  for  which  com- 
panies may  be  incorporated. 

Section  5  of  chapter  361,  Laws  of  1881,  imposes  a  tax  of  eight- 
'Lenths  of  one  per  cent  of  gross  amount  of  premiums  of  every  insur- 
ance company,  except  life  insurance  companies  and  purely  mutual 
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beneficial  associations.  This  relator  is  not  one  of  the  excepted  com- 
panies, and  is,  therefore,  liable  to  the  tax,  nnless  relieved  by  some 
other  statute.  The  relator  relies  on  chapter  679,  Laws  of  1886,  sec- 
tion 4.  The  latter  part  of  that  section  provides  that  the  personal 
property,  franchise  and  business  of  all  insurance  companies  shall  be 
exempt  from  taxation,  except  as  provided  in  the  act.  Hence  the 
relator  claims  to  be  exempt  from  the  tax  above  mentioned. 

The  relator's  conclusion  is  correct,  if  that  section  really  includes 
all  insurance  companies.  To  understand  its  meaning  we  must 
examine  the  whole  act.  The  title  is  "An  act  to  provide  for  the 
taxation  of  fire  and  marine  insurance  companies."  Thus  the  object, 
as  expressed  in  the  title,  is  limited  to  fire  and  marine  insurance 
companies. 

Section  1  enacts  that  every  fire  and  marine  insurance  company 
shall  pay  a  tax  of  one-half  of  one  per  cent  on  the  gross  amount 
of  its  business. 

Section  2  enacts  that  every  such  insurance  company  sh^l  make 
an  annual  return  of  the  amount  of  its  premiums. 

Section  3  imposes  a  penalty  on  any  officer  of  a  company  required 
to  make  such  return  who  neglects  to  do  so,  and  gives  an  action  to 
recover  the  tax. 

Section  5  declares  the  taxes  imposed  shall  be  paid  into  the  treasury 
for  account  of  the  general  fund. 

Section  4  begins  by  declaring  that  "  the  lands  and  real  estate  of 
such  insurance  companies  shall  continue  to  be  assessed  and  taxed,"  etc. 
Then  follows  the  clause  relied  on  by  the  relator,  "  but  the  personal 
property,  franchise  and  business  of  all  insurance  companies  incor- 
porated under  the  laws  of  this  State  or  any  other  State  or  country 
*  *  *  shall  hereafter  be  exempt  from  all  assessment  or  taxation, 
except  as  in  this  act  prescribed." 

Now,  no  argument  is  needed  to  show  that  tliis  act  has  reference 
only  to  fire  and  marine  insurance  companies.  The  very  section  4 
begins  by  stating  that  the  lands  and  reai  estate  of  such,  that  is,  fire 
and  marine  insurance  companies,  shall  be  assessed  and  taxed.  This, 
of  course,  has  no  reference  to  such  a  company  as  the  relator.  Then 
it  proceeds,  "but  the  personal  property,  franchise  and  business  of 
all  insurance  companies,"  etc.  Now,  although  the  word  "  such  "  is 
Hun— Vol.  LVIU        32 
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omitted  before  the  words  insurance  companies,  yet  the  meaning  is 
plain. 

The  statute  was  dealing  solely  with  fire  and  marine  insurance 
companies,  and  its  provisions  apply  to  those  companies  only.  This 
is  made  more  plain  by  the  latter  part  of  this  section  where  it  says 
'^  shall  hereafter  be  exempt  from  all  assessment  or  taxation,  except 
as  in  this  act  prescribed." 

No  assessment  or  taxation  is  prescribed  in  the  act  for  any  insur- 
ance companies  other  than  fire  and  marine.  '  When,  therefore,  the 
act  declares  that  companies  shall  be  exempt  from  all  assessment  or 
taxation,  except  as  in  the  act  prescribed,  it  evidently  referred  only 
to  those  companies  for  which  assessment  and  taxation  were  prescribed 
by  the  act. 

The  final  clause  of  the  section  enforces  this  view.  It  provides 
that  the  section  shall  not  affect  the  fire  department  tax.  This  is  a 
tax  which  has  nothing  to  do  with  such  companies  as  the  relator. 
We  think  there  is  no  question  as  to  the  meaning  of  the  statute. 
The  language  of  all  the  sections  points  plainly  to  fire  and  marine 
insurance  companies  as  the  only  subjects  of  the  legislation.  It  sub- 
stituted a  new  rate  of  taxation  in  respect  to  those  companies  for 
previous  rates.  Having  done  this,  it  exempted  those  companies 
(except  as  to  land)  from  other  taxation.  Bat  it  did  not  establish 
any  new  rate  of  taxation  for  such  companies  as  the  relator,  and  did 
not  exempt  such  companies  as  the  relator  from  other  and  existing 
taxation. 

Whether  the  word  "  such"  was  omitted  by  stratagem  or  by  acci- 
dent, or  whether  the  person  who  drafted  the  statute  thought  its 
meaning  sufficiently  clear  without  that  word  we  do  not  know. 

But  we  have  no  doubt  that  the  action  of  the  comptroller  was  legal 
and  correct,  and  his  proceedings  are  confirmed,  with  fifty  dollars 
costs  and  disbursements. 

Landon  and  Mayhak,  JJ.,  concurred. 

Proceedings  of  comptroller  confirmed,  with  fifty  dollars  costs  and 
disbursements. 
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ANNA  L.  GREER,  Appellant,  v.  THOMAS  H.  GREER 
AND  Others,  Respondents;  BARRINGTON  LODGE  and 
Another,  Executors  of  WILLIAM  B.  SCOTT,  Deceased, 
Appellants. 

Jffoidence  as  to  a  permmai  tramactian  tnth  a  person,  nnce  dseecued,  aatohU  ha/oing  been 
present — privileged  eommunicatum  to  an  attorney  — eHptUation  ae  to  ol^eeUone, 

• 

To  state  the  names  of  the  persons  in  a  room  at  a  certain  time  is  not  testimony 
concerning  a  personal  transaction  between  the  witness  and  one  of  them,  and  such 
testimony  is  admissible,  although  the  witness  may  be  interested  in  the  action  and 
one  of  the  parties  who  was  in  the  room  has  died  before  the  trial 

The  testimony  of  an  attorney  that  he  drew  a  deed  for  one  Scott  and  took  his 
acknowledgment,  and  that  the  description  in  the  deed  embraced  a  certain  parcel 
of  land,  is  not  a  privileged  communication  where  it  appears  that  the  deed  was 
drawn,  executed  and  acknowledged  in  the  presence  of  the  grantee. 

Astipulation  "that  all  objections  and  exceptions  to  evidence  be  considered  as 
taken  by  all  the  parties  whose  interests  are  antagonistic  to  that  of  the  party 
offering  the  -evidence,  and  that  all  available  objections,  under  sections  829 
and  885,  were  taken,  and  when  overruled,  that  exceptions  were  taken,"  is  not 
available  on  an  appeal. 

Appeal  by  the  plaintiff  Anna  L.  Greer,  and  also  by  the  defend- 
ants Barrington  Lodge  and  William  W.  Crannell,  as  executors  of 
the  last  will  and  testament  of  William  B.  Scott,  deceased,  from  so 
much  and  such  parts  of  a  judgment  of  the  Supreme  Court,  entered 
in  the  office  of  the  clerk  of  Albany  county  on  the  7th  day  of  Febru- 
ary, 1890,  as  decreed : 

XII.  That  said  parcels  of  land  secondly  and  thirdly  described  in 
the  complaint  herein  were  conveyed  by  said  William  B.  Scott  to 
said  defendant  Thomas  H.  Greer,  by  deed  dated  November  21, 1885, 
duly  executed  and  acknowledged  on  that  day  and  delivered  to  said 
Greer,  and  at  the  time  of  the  death  of  said  Scott  he  had  no  title 
thereto  or  interest  therein ;  nor  had  the  plaintiff  any  title  thereto 
either  as  tenant  in  common  with  said  Thomas  H.  Greer,  or  other- 
wise,  or  any  interest  therein,  other  than  an  inchoate  right  of  dower, 
as  the  wife  of  said  defendant  Thomas  H.  Greer,  at  the  time  of  the 
commencement  of  this  action. 

XIII.  Tliat  the  complaint  herein  be  and  the  same  hereby  is  dis- 
missed as  to  the  second  and  third  pieces  or  parcels  of  land  described 
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therein,  and  tliat  the  defendant  Tliomas  H.  Greer  recover  of  the 
plaintiff  Anna  L.  Greer  the  sum  of  $  as  his  costs  and  dis- 

bursements herein. 

William  B.  Scott,  the  father  of  the  plaintiff,  had  been  the  owner 
of  the  two  parcels.  He  died  in  February,  1887.  By  liis  will  he 
devised  all  his  real  estate  to  the  plaintiff  and  to  her  husband,  tlie 
defendant  Thomas  H.  Greer,  as  tenants  in  common.  The  plaintiff 
brought  tills  action  to  partition  the  lands  so  devised,  alleging  that 
the  two  parcels  were  included.  The  defendant  Thomas  H.  Gi-eer 
answered  claiming  to  be  the  sole  owner  of  tlie  two  parcels.  Upon 
the  trial  he  introduced  testimony  tending  to  show  that  the  testator 
William  B.  Scott,  on  the  21st  of  November,  1885,  conveyed  the 
same  to  him  by  deed ;  tliat  the  deed  was  delivered  to  him  and 
placed  in  his  safe,  and  was  not  recorded ;  that  Scott  had  access  to  lus 
safe ;  that  the  deed  was  abstracted  therefrom  or  lost  or  destroyed. 
The  referee  decided  that  he  was  the  sole  owner  of  the  two  parcels. 

Alden  Cheater ^  for  the  plaintiff,  appellant. 

W.  Frothingharriy  for  the  executors,  appellanta. 

D.  C,  Herrickj  for  the  respondents. 

Landon,  J. : 

We  think  this  judgment  should  be  affirmed  upon  the  facts,  unless 
alleged  errors  in  the  admission  of  incompetent  evidence  materiallj 
affecting  the  issue  require  a  reversal. 

It  was  an  important  question  upon  the  trial  whether  a  deed  which, 
it  was  shown  by  evidence  satisfactory  to  the  referee,  embraced  the 
two  parcels  in  question,  and  was  executed  and  acknowledged  by 
Scott  on  the  21st  day  of  November,  1885,  was  delivered  to  the 
defendant  by  Scott.  It  was  shown  that  on  that  day  Scott  and  Greer 
were  together  in  the  office  of  Mr.  Frothingham,  who  with 
Mr.  Crannell  was  also  present.  A  judgment  for  $23,400  had  been 
recovered  against  Scott  in  an  action  in  the  Supreme  Court,  and 
Mr.  Frothingham  was  his  counsel  with  respect  to  an  appeal.  Greer 
was  to  become  one  of  the  sureties  upon  the  undertaking  upon  appeal. 
The  undertaking  was  then  executed  by  Greer.  Mr.  OanDell, 
who  was  an  attorney  and  notary  public,  taking  Greer's  acknowl- 
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edgment.  At  the  same  time  CraDneil,  at  the  request  of  Scott,  drew 
the  deed  of  the  two  parcels  of  land  in  question  and  Scott  executed 
it  and  Crannell  took  his  acknowledgment.  Greer's  claim  was  that 
Scott  did  this  in  order  to  enable  Greer  to  justify  as  one  of  his  sureties 
upon  the  undertaking.  Greer  had  previously  owned  the  two  parcels 
of  land,  and  in  1888  had  conveyed  tlicm  to  Scott.  The  defendant 
Greer  was  permitted  to  testify  substantially  as  follows :  I  was  present 
when  the  acknowledgment  was  taken ;  Scott,  Crannell  and  Frothing- 
ham  were  present  when  I  got  possession  of  the  paper  (deed) ;  I  got 
possession  of  it  immediately  after  it  was  acknowledged ;  I  took  it 
home  ;  had  it  in  my  safe. 

It  is  important  to  ascertain  how  much  of  this  testimony  was 
objected  to.  There  is  a  statement  in  the  case  in  these  words :  ^^  It 
is  stipulated  that  all  objections  and  exceptions  to  evidence  be  consid- 
ered as  taken  by  all  the  parties  whose  interests  are  antagonistic  to 
that  of  the  party  offering  the  evidence,  and  that  all  available  objec- 
tions under  sections  829  and  835  were  taken,  and,  when  overruled 
that  exceptions  were  taken."  We  do  not  think  that  that  stipulation 
is  available  for  any  purpose  on  this  hearing.  In  Brigga  v.  Waldron 
(83  N.  Y.,  582)  there  was  a  statement  by  defendant's  counsel  in 
these  words:  "We  will  have  it  understood  that  an  exception  fol- 
lows every  objection  on  this  trial,"  and  tliis  was  not  dissented  from. 
Yet  the  court  held  that  this  simply  entitled  the  defendant,  on  the 
settlement  of  the  case,  to  have  exceptions  entered  to  such  rulings 
as  he  might  desire  to  have  reviewed.  And  the  court  said :  "  If  it 
went  further  and  was  intended  to  govern  the  action  of  the  appellate 
tribunals  and  require  them  to  review  rulings  to  which  no  exception 
was  entered  in  the  case,  we  cannot  give  effect  to  it.  The  pro- 
visions of  law  which  require  a  party  desiring  to  review  rulings  upon 
a  trial  to  take  exceptions  in  proper  form  are  established  for  the  con- 
venience of  the  courts  as  well  as  for  the  protection  of  the  parties ; 
and  the  latter  cannot  by  stipulation  have  their  cases  heard  on  appeal 
without  regard  to  those  provisions." 

The  same  doctrine  is  asserted  in  People  v.  JBuddenaiech  (103  N.  Y., 
at  page  501).  The  rule  is  more  forcibly  applicable  in  this  case  where 
the  parties  have  endeavored  to  stipulate  away  the  need  of  objections  as 
well  as  of  exceptions.  We  do  not  think  that  can  be  done.  We  are  to 
review  rulmgs  alleged  to  be  erroneous ;  and  a  ruhng  upon  evidence 
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can  onlj  be  made  upon  an  objection.  If  evidence  was  not  objected  to 
when  offered,  then  it  came  in  by  consent.  If  no  objection  was  made, 
then  the  learned  referee's  attention  was  not  called  to  the  question  of 
its  admissibility,  and,  thereforu,  no  error  was  made ;  and  we  are  not 
bound  to  examine  questions  which  might  have  been  properly 
decided  if  they  had  been  raised  in  the  court  below.  To  stipulate 
that  objections  and  exceptions  may  now  be  '^  considered  as  taken  " 
is  an  attempt  to  create  errors  which  never  existed  on  the  trial ;  and 
we  shall  give  no  effect  to  any  such  stipulation.  It  is  enough  for  us 
to  review  actual  decisions  upon  objections  to  evidence  duly 
excepted  to.  Applying  this  rule,  then,  the  case  shows  that  nothing 
was  objected  to  except  the  names  of  the  persons  present  when  he 
got  the  paper ;  no  other  specific  objection  was  taken.  He  did  not 
say  that  he  got  it  from  Scott,  deceased,  or  that  Scott  delivered  it  to 
him,  or  that  Scott  knew  of  his  getting  it.  Ko  inference  is  to  be 
drawn  that  Scott  delivered  it,  any  more  than  might  have  been  drawn 
from  the  mere  fact  that  Greer  had  it  in  his  possession  ;  and  this  had 
been  proved  without  objection. 

If  he  had  said  that  no  one  but  Scott  was  present,  another  phase 
would  exist.  But  the  fact  that  three  persons  were  present,  one  of 
whom  was  Scott,  does  not  show  a  transaction  with  Scott.  Whether 
or  not  Greer  took  it  stealthily  and  without  the  knowledge  of  any  one 
is  not  shown.  The  paper  could  not  be  found,  and  it  was  necessary  to 
prove  its  contents.  And  to  permit  this  it  was  necessary  to  show 
that  it  had  once  been  in  Greer's  hands  and  that  he  had  searched  for 
it  in  vain.  He  might,  as  was  said  in  Simmons  v.  JTavens  (101 
N.  T.,  427),  have  received  it  from  some  other  person  ;  from  Crannell 
or  from  Frothingham,  or  he  might  have  taken  it  without  delivery  by 
anyone.  If  he  took  it  without  Scott's  consent,  then  there  was  no 
transaction  between  Scott  and  Greer.  To  state  the  names  of  the 
persons  in  a  room  at  a  certain  time  cannot  be  called  testimony  con- 
cerning a  personal  transaction  between  two  of  them ;  suppose  tliere 
had  been  fifty  persons  in  the  room.  We  think  the  testimony  was 
properly  admitted. 

The  appellant  insists  that  the  testimony  of  Crannell  to  the  effect 
that  upon  the  request  of  Scott  he  drew  the  deed  and  took  his 
acknowledgment  of  it,  and  that  the  description  in  the  deed  embraced 
the  two  parcels,  was  incompetent  because  in  violation  of  section  835 
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of  the  Code  of  Civil  Procedure,  prohibiting  an  attorney  from  dis- 
closing anj  communication  made  to  him  by  his  client  in  the  course 
of  his  professional  employment.  The  deed  was  drawn,  executed 
and  acknowledged  in  the  presence  of  the  defendant  Greer.  Greer 
^as  a  party  to  the  deed.  Such  a  transaction  is  not  privileged. 
{Vrhiting  v.  Barney^  30  N.  T.,  330;  Rebhard  v.  Saughtan^ 
70  id.,  64.)  Besides,  the  only  material  matter  involved  was 
whether  at  the  end  of  the  whole  transaction  a  deed  from  Scott  to 
Oreer  existed,  and  if  so,  what  were  its  contents.  If  the  deed  had  not 
been  lost  it  would  speak  for  itself.  Being  lost,  its  existence  and 
contents  could  be  proved  by  any  witness  who  had  read  the  deed. 

Upon  defendant's  theory  it  was  his  property  when  lost,  and  what 
he  sought  by  Crannell's  testimony  was  a  description  of  his  lost 
property.  The  witness  was  a  reluctant  one,  and  by  his  method  of 
testifying  seemed  to  succeed  in  raising  the  issue  of  a  violation  of 
privilege.     But  it  was  a  false  issue. 

The  judgment  must  be  afSrmed,  with  costs. 

LsABNED,  p.  J.,  concurred ;  Mayham,  J.,  not  acting. 
Judgment  aflSrmed,  with  costs. 


GEORGE  R   SHERMAN  and  Othebs,  Survivors,  Respond- 
BNTB,  V.  JOHN  D.  SLAYBACK  and  Anotheb,  Appellants. 

Chattel  mortgoffs — $aie  of  the  chattels  in  bulk,  and  at  a  place  where  they  were  not  in 
fri&w  of  the  purehaeen — such  a  purchase  by  the  mortgagee  does  not  extinguish  the 
equity  of  the  mortgagor —  ^ect  of  the  mortgagee  retaining  possession  without  a  sale. 

In  an  action  brought  to  charge  the  directors  of  a  corporation,  organized  under 
chapter  611  of  the  Laws  of  1875,  with  liability  for  its  debts,  by  reason  of  their 
failure  to  file  the  annual  reports  required  by  that  act  for  the  years  1880  and  1887, 
it  appeared  tliat  the  corporation  was,  on  August  24,  1886,  indebted  to  the 
plaintiff  in  the  action  in  the  sum  of  $17,086.84,  and  on  that  day  mortgaged  its 
furnace,  etc.,  held  by  it  under  lease,  to  secure  such  indebtedness  and  surren- 
dered the  same  to  the  plaintiffs,  who  took  possession  thereof,  and  thereupon 
the  corporation  ceased  to  transact  business. 

On  August  18,  1886,  the  corporation,  by  its  treasurer,  executed  and  delivered  to 
the  plaintiffs  an  instrument  in  writing,  in  which  it  acknowledged  itself  indebted 
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to  the  plointiiTs,  and,  in  coiiaideration  of  an  extension  of  time  of  payment  of  the 
debt  and  other  considerations,  it  released  and  surrendered  to  the  plaintiffs  its 
said  furnace,  adjacent  premises  and  property,  of  which  the  paper  recited  that 
the  plaintiffs  had  taken  possession  at  six  o'clock  on  that  day,  and  on  August 
twenty-fourth,  to  secure  the  indebtedness  to  the  plaintiffs,  a  bill  of  sale  or  chattel 
mortgage  was  executed  by  the  corporation  of  certain  chattels  therein  mentioned, 
providing  for  the  payment  of  such  sum  on  or  before  the  1st  day  of  January,  1 887. 

The  corporation  having  defaulted  in  its  payment  the  chattels  were  sold  on  Januaiy 
18,  1887,  at  the  door  of  one  of  the  mills.  The  sale  did  not  take  place  in  sight  of 
all  the  property,  which  was  offered  for  sale  in  bulk,  and  not  in  parcels,  and  was 
struck  off  to  one  of  the  plaintiffs  for  $1,000,  no  one  except  the  secretary  of  the 
company  being  present.  The  property  covered  by  the  mortgage  exceeded  in 
value  the  amount  of  the  plaintiffs'  claim. 

On  the  18th  day  of  June,  1887,  the  present  action  was  brought  to  charge  the 
defendants,  as  directors,  with  the  balance  of  the  indebtedness  of  the  company. 

BM,  that  as  the  object  of  the  sale  was  to  cut  off  the  defendants'  right  to  redemp- 
tion in  equity,  that  the  sale,  in  order  to  effect  that  purpose,  must,  in  all  respects, 
be  regular  and  fair  and  bona  ftde,  and  one  that  would  be  upheld  as  a  valid  sale 
at  common  law. 

That  as  this  sale  was  made  of  personal  property  which  was  not  within  the  view  of 
the  bidders,  and  was  not  sold  in  separate  parcels,  that  it  could  not  be  sustained. 

Semble,  that  by  reason  of  the  invalidity  of  the  sale  the  mortgagee  continued  to 
hold,  in  his  capacity  as  mortgagee,  possession  of  the  chattels,  in  which  the  mort- 
gagor still  had  the  equity  of  redemption,  and  that  the  possession  and  retention 
by  the  mortgagee  of  property  of  sufficient  value  to  pay  the  debt  without  making 
a  valid  sale  thereof,  would  operate  as  a  payment  and  satisfaction  of  the  plaintiib' 
claim  pending  the  continuance  of  such  possession  thereof  by  the  mortgagee. 

BernbU,  that,  as  the  debt,  for  which,  as  directors,  the  defendants  were  sought  to  be 
made  liable,  could  not  have  been  recovered  against  the  corporation  if  an  action 
had  been  brought  against  it,  whUe  this  condition  of  affairs  existed,  that  the 
directors  could  not  be  held  liable  therefor. 

Appeal  by  tho  defendants  John  D.  Slayback  and  Frank  B. 
Bobinson  from  a  judgment  of  the  Supreme  Court,  entered  in  the 
oflSce  of  the  derk  of  the  county  of  Essex  on  the  18th  day  of  Jnne, 
1889,  and  from  an  order  granting  an  extra  allowance  to  the  plaintiffs, 
which  order  was  also  duly  entered  in  the  office  of  the  clerk  of  the 
county  of  Essex. 

The  action  was  brought  for  the  purpose  of  enforcing  the  indi- 
vidual liability  of  certain  directors  of  the  Port  Henry  Steel  and 
Iron  Company  (Limited),  because  of  the  failure  of  the  board  of 
directors  to  file  an  annual  report,  and  because  of  their  having  made 
a  false  certificate.  The  action  was  tried  before  a  referee,  upon 
whose  report  judgment  wap  entered  in  favor  of  the  plaintife. 
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Bacon  dh  MerriMy  tor  the  appellants. 

Waldo  <&  MoLaugUAuy  for  the  respondents. 

Mayham,  J. : 

This  is  an  appeal  from  a  judgment  in  favor  of  the  plaintiff, 
entered  upon  the  report  of  a  referee  for  $19,689.44,  recovery  and 
costs.  The  action  was  brought  to  charge  the  defendants  as  directors 
of  the  Port  Henry  Steel  and  Iron  Company  (Limited),  with  a  debt 
alleged  to  be  due  to  the  plaintiff  from  that  company.  Under  the  pro- 
visions of  chapter  611  of  the  Laws  of  1875,  under  which  the 
company  was  organized,  on  the  grounds,  first,  that  the  defendants, 
as  directors,  had  failed  to  file  the  annual  reports  required  by  that 
act  for  the  years  1886  and  1887;  and,  secondly,  for  making  an 
alleged  false  certificate  that  the  capital  stock  of  the  company  had 
been  actually  paid  in,  in  cash,  before  the  making  of  such  certificate. 
The  referee  found  that  the  certificate  that  the  capital  stock  had  beeft 
paid  in  full  was  true,  and  disposed  of  that  question  in  favor  of  the 
defendants ;  so  that  the  only  real  question  in  controversy  on  this 
appeal  is,  as  to  whether  or  not  these  defendants  are  liable  for  not 
filing  their  annual  report  required  to  bo  filed  under  the  provisions 
of  chapter  611  of  Laws  of  1876,  within  twenty  days  after  the  Ist  day 
of  January,  1886  and  1887. 

On  the  23d  of  April,  1885,  the  copartnership  known  as  the 
firm  of  "Witherbee,  Sherman  &  Co.,  consisting  of  Silas  H. 
Witherbee,  George  R.  Sherman,  Frank  S.  Witherbee,  George  D, 
Sherman  and  Walter  0.  Witherbee,  leased  to  John  D.  Slayback, 
Charles  M.  Raymond,  Frank  B.  Robinson,  Andrew  Dickey  and 
Thomas  F.  Witherbee,  their  blast  furnace,  known  as  the  "  Cedar 
Point  Furnace,"  at  Port  Henry,  Essex  county,  K  Y.,  lease  to  run 
from  the  15th  day  of  June,  1886,  for  five  years,  for  the  rent  and 
royalty  of  one  dollar  per  ton  of  pig  iron  which  the  lessees  shall 
make,  the  lessees  covenanting  that  it  shall  amount  to  not  less  than 
$1,200  in  any  one  year.  The  lease  also  provides  for  the  time  and 
manner  of  payment.  The  lease  also  provides  that  the  lessees  might, 
at  any  time  before  the  Ist  of  June,  1885,  form  a  corporation  under 
the  general  manufacturing  laws  of  the  State  of  New  York,  with  a 
Hun  —Vol.  LVHI        33 
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capital  of  not  less  tlian  $100,000,  and  in  that  case  the  lessees  had 
the  right  to  transfer  the  lease  to  such  corporation. 

On  the  twenty-Hrst  day  of  May  the  lessees  Hied  in  the  Secretary 
of  State's  o£lce  articles  of  incorporation  as  pro\'ided  in  said  lease, 
and  the  pleadings  admit  that  the  defendants  are  the  directors  and 
officers  of  such  corporation,  and  had  been  such  directors  and  oncers 
and  continued  to  act  in  that  capacity  from  the  time  of  its  oigaoiza- 
tion  until  June  7,  18S7. 

The  name  of  the  corporation  was  the  "  Port  Henry  Steel  and  Iron 
Company  (limited)."  Immediately  after  the  incorporation  the 
lessees  assigned  to  it  the  lease  and  the  corporation  took  possession, 
and  in  June,  1885,  commenced  operations  under  this  lease. 

The  referee  finds,  and  the  case  shows,  that  no  annual  report  was 
made  by  the  directors  and  officers  of  this  corporation  within  twenty 
days  after  the  1st  of  January,  1886,  as  required  by  section  18  of 
chapter  611  of  the  Laws  of  1876.  The  referee  also  found,  upon  the 
request  of  the  defendants,  that,  on  the  24th  day  of  August,  1886, 
this  corporation  was  indebted  to  the  plaintifi  in  the  sum  <J 
$17,086.84,  and  that  on  that  day  it  mortgaged  its  property  to  secure 
such  indebtedness  and  surrendered  its  plant  to  the  plaintifib,  who 
took  possession,  and  thereupon  the  company  ceased  to  manufacture 
and  never  resumed,  and  that  the  company  was  then  bankrupt  The 
referee  also  found  that  the  indebtedness  has  never  been  |>aid  or  satis- 
fied, except  one  thousand  dollars  ($1,000),  and  that  there  remains 
due  $16,496.00,  to  which  finding  the  defendants  duly  excepted. 

On  the  13th  of  August,  1886,  the  corporation,  by  its  treasurer, 
executed  and  delivered  to  the  plaintiffs  an  instrument  in  writing,  in 
which  it  acknowledged  itself  indebted  to  the  plaintiffs,  and  in  con- 
sideration of  an  extension  of  time  of  payment  and  other  consider- 
ations, it  released  and  surrendered  to  the  plaintiffs  said  furnace, 
adjacent  premises  and  property,  and  all  its  interest  in  the  property, 
and  reciting  that  the  plaintiffs  have  taken  possession  thereof  at  six 
o'clock  on  that  day. 

The  instrument  also  provided  for  the  return  of  the  property  to 
the  company  on  the  1st  day  of  January,  1887,  provided  the  com- 
pany perform  certain  stipulations  mentioned  in  the  writing  on 
demand  of  the  company.  !N'o  rent  to  accrue  while  the  plaintifb 
lield  possession,  and  if  not  demanded  before  that  time  the  right 
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of  the  company  under  the  lease  and  to  all  of  the  property  is  sur- 
rendered, and  the  same  was  to  be  regarded  as  the  property  of  the 
plaintifb. 

It  also  provided  that  the  corporation  was  to  have  the  use  of  the 
jai'd  and  grounds  on  which  their  iron  or  steel  was  piled  until  the 
1st  of  January,  1887. 

This  instrument  was  acknowledged  on  the  24th  day  of  August, 
18S6,  and  on  that  day  a  bill  of  sale  or  chattel  mortgage  was  executed 
by  this  corporation,  by  its  treasurer,  to  secure  an  indebtedness  of 
the  company'  to  the  plaintiffs  of  $17,086.84,  on  all  the  property 
of  the  company  in  the  "  Cedar  Point  Furnace,"  and  all  scraps  or 
scrap  iron,  conditioned  for  the  payment  of  that  sum  on  or  before 
the  Ist  of  January,  1887,  and  also  all  other  indebtedness  of  the  com- 
pany to  the  plaintiff:  and  in  case  of  non-payment  at  that  time 
plaintiffs  were  authorized  to  take  possession  and  sell  the  same  at 
pubUc  or  private  sale  for  the  satisfaction  of  such  indebtedness. 

On  the  twelfth  of  January,  the  company  having  failed  to  pay 
such  indebtedness,  tlie  plaintiff  gave  notice  of  a  sale  to  take  place  on 
the  eighteenth  of  that  month. 

On  that  day  the  plaintiff,  by  an  auctioneer,  at  the  door  of  one  of 
the  mills,  and  not  in  sight  of  all  the  property,  offered  the  mortgaged 
property  for  sale  in  bulk,  and  not  in  parcels,  and  the  same  was  struck 
off  and  sold  to  one  of  the  plaintiffs  for  $1,000,  no  one  except  the 
secretary  of  the  company  being  present,  and  no  one,  as  is  claimed, 
authorized  to  represent  the  company  on  such  sale. 

This  action  was  commenced  on  the  13th  day  of  June,  1887.  As 
the  same  is  in  the  nature  of  a  penal  action  as  to  these  defendants, 
personally  and  ex  delicto  in  its  character,  it  is  incumbent  on  the 
plaintiff  to  prove  a  state  of  facts  clearly  bringing  the  case  within  the 
statutory  provisions  which  give  the  right  of  action.  {Carr  v.  liischeTj 
119  N.  Y.,  117.) 

The  first  point  made  by  the  appellant  is  that  the  plaintiffs  tailed 
to  prove  an  indebtedness  of  the  corporation  at  the  time  of  the  com- 
mencement of  the  action  or  at  any  time  before  the  trial.  If  this 
contention  be  true,  in  fact,  then  the  plaintiffs  could  not  recover. 

The  rule  is  well  settled  upon  authority,  and  it  would  seem  to  be 
well  founded  in  principle,  that  unless  the  corporation  were  indebted 
so  that  an  action  was  maintainable  against  it  at  the  time  of  the  com- 
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mencement  of  the  action  against  tlie  directors,  no  action  wonid  be 
maintainable  against  them. 

In  the  Rector^  eto.^  of  the  Trinity  Church  v.  VanderhUt  (98  N.  T., 
174) :  "  If  there  be  no  obligation  giving  a  present  right  of  action 
against  the  company,  there  is  no  debt  which  can  be  demanded  as  a 
penalty  against  the  trustee." 

We  must,  therefore,  first  determine  whether  at  the  time  of  the 
commencement  of  this  action,  June  13,  1887,  there  was  a  debt  due 
the  plaintiff  from  the  company  on  which  a  present  right  of  action 
existed. 

When  the  parties  plaintiff  and  the  company  entered  into  the 
contract  of  August  13,  1886,  it  is  quite  apparent  that  the  corpora- 
tion was  indebted  to  the  plaintiffs,  but  in  what  amount  does  not 
appear.  By  that  contract  the  corporation  obtained  an  extension 
until  January  1, 1887,  and  by  that  extension  the  plaintiffs  postponed 
any  right  of  action  that  might  then  have  existed  against  the  corpo- 
ration, and  consequently  no  claim  could,  during  that  period,  be 
enforced  against  the  defendants  as  trustees. 

In  J(yn£8  v.  Barlow  (62  N.  Y.,  202)  it  was  held  that  trustees  are 
only  liable  to  an  action  for  debts  actually  due,  and  for  which  a 
present  right  of  action  exists  against  the  corporation.  But  it  was 
also  held  that  an  extension  of  the  time  of  payment  by  the  creditor 
to  the  corporation  did  not  operate  to  discharge  the  trustees  if  the 
corporation  failed  to  pay  at  the  end  of  the  extension,  as  the  act  of 
extension  is  to  be  regarded  as  a  transaction  between  them  and  the 
creditor. 

It  follows,  therefore,  that  if,  after  the  expiration  of  the  extension, 
the  debt  still  exists,  and  if  it  has  not  in  some  way  been  discharged, 
the  trustee  or  director  in  default  in  making  the  report  required  by 
law  will  still  be  liable  for  the  debt. 

The  extension  in  this  case,  either  by  the  contract  of  August  13 
or  the  mortgage  of  August  24, 1886,  did  not  defer  payment  beyond 
January  1, 1887,  and  in  the  meantime  the  corporation  did  not  pay 
the  debt  unless  the  acceptance  of  the  property  under  the  contract 
of  August  thirteenth,  or  the  possession  of  the  same  under  the  chattel 
mortgage  of  August  twenty-fourth  operated  as  a  payment  of  the  same. 

The  defendants  insist  that  taking  possession  of  property  largely 
in   excess  in   value  of  the  amount  of  the  debt,  and  holding  it 
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after  default,  vested  the  title  in  the  plaintiffs  and  operated  as  pay- 
ment of  the  debt,  and .  was  tantamount  to  a  satisfaction  of  the  same 
after  the  first  of  January  when  the  company  defaulted  in  the  pay- 
ment after  maturity  of  the  mortgage. 

If  this  position  can  be  successfully  maintained,  then  the  plaintiffs 
at  the  time' of  the  commencement  of  the  action,  June  13,  1887, 
which  was  after. default  in  the  mortgage,  had  no  claim,  and  the  cor- 
poration at  that  time  owed  them  no  debt,  and  the  defendants  would, 
consequently,  be  exonerated  from  any  forfeiture  or  liability. 

In  this  State  the  law  seems  well  settled  that,  after  default  in  a 
chattel  mortgage,  the  title  vests  in  the  mortgagee,  and  he  may,  if  not 
in  possession,  reduce  the  property  to  his  possession,  and  is  not 
required  to  sell ;  and  in  such  case,  if  the  property  is  equal  in  value 
to  the  amount  of  the  debt,  taking  possession'  amounts  to  a  satisfac- 
tion of  the  debt.  .  '. 

In  Morgan  v.  Plumb  (9  Wend.,  392),  Savaqe,  Ch.  J.,  in  delivering 
the  opinion  of  the  court,  says :  "  When  the  defendants  in  this  case 
took  possession  under  the  mortgage,  the  property  was  worth  the  debt, 
and  according'  to  the  decisions  referred  to  in  Massachusetts  and  in 
this  State,  the  debt  was  paid." 

la  Case  V.  Boughion  (11  Wend.,  109)  the  court  says:  "If  the 
mortgagee  simply  re-enters,  but  does  not  sell,  and  the  property  is  of 
sufficient  value  to  satisfy  the  debt,  the  debt  is  paid." 

The  title  in  the  chattel  mortgaged,  after  default,  under  a<;hattel 
mortgage  is. absolute  in  the  mortgs^gee.  (Thomas  on  Mortgages, 
445,  446.)  Unquestionably  the  mortgagee  after  default  may  sell  the 
mortgaged  chattel  under  the  power  of  sale,  and  must  do  so  or  he 
waives  his  claim  for  deficiency ;  but,  in  order  to  fix  the  amount  of 
the  deficiency  and  foreclose  the  rights  of  the  mortgagor  and  pre- 
vent him  from  redeeming  in  equity,  he  must  make  a  fair  and  hoTia 
fiie  sale  under  the  power  contained  in  the  mortgage,  or  have 
recourse  to  actual  foreclosure  of  the  equity  by  judicial  proceedings. 
{Porter  v.  Parmly^  43  How.,  445.)  But  the  plaintiff  in  this  case 
made  a  sale  under  the  power  of  sale  in  the  mortgage,  and  if  that 
sale  was  a  fair  and  just  and  bona  fide  sale  for  a  reasonably  fair  price, 
which  was  fairly  applied  upon  the  debt,  then  the  defendants  cannot 
complain  and  would  be  bound  by  it ;  and  hence  we  are  brought  to  a 
consideration  of  the  circumstances  of  tliat  sale.     On  the  8th  and 
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loth  of  January,  ib87,  plaintiffs  caused  to  be  posted  in  three  or 
more  public  places  at  Port  Henry  written  or  printed  notice  of  sale 
of  all  the  right  and  interest  of  the  Port  Henry  Steel  and  Iron 
Company,  in  and  to  the  buildings,  machinery,  erections,  tools, 
fixtures  and  appliances;  also  hoisting  machines  or  engines,  all 
machinery  or  apparatus  connected  therewith,  placed  by  it  upon  the 
premises ;  and  also  all  scraps  and  scrap-iron  owned  by  it  on  said 
premises.  The  property  includes  the  buildings,  machinery  and 
fixtures  on  the  south  side  of  the  furnace  erected  for  use  in  making 
steel  and  for  other  purposes  by  said  company.  The  notice  also  recited 
that  it  was  by  virtue  of  the  chattel  mortgage,  and  that  the  property 
was  to  be  sold  at  public  auction  on  the  eighteenth  of  January  at 
1  o'clock  p.  H.  at  the  Cedar  Point  furnace.  The  case  shows  that  the 
sale  took  place  at  the  time  fixed  in  the  notice,  and  was  made  under 
an  arch- way  between  the  furnaces.  The  notice  was  read  by  the  auc- 
tioneer and  all  the  property  offered  for  sale  toge^r,  and  not  in 
parcels.  There  were  but  two  or  three  persons  there,  except  the  mem- 
bers of  the  plaintiffs'  firm. 

There  was  but  one  bid  made,  and  that  was  for  $1,000,  and  the  prop- 
erty was  sold  on  that  bid  to  Thomas  Witherbee,  one  of  plaintiffs' 
firm ;  some  of  the  property  sold  was  not  in  view  at  the  time  of  the  sale. 

The  referee  finds  that  the  property  exceeded  in  value  the  amount 
of  plaintiffs'  debts  or  claim  at  the  time  of  the  sale,  and  the  undis- 
puted evidence  shows  it  to  be  largely  in  excess  of  such  indebtedness. 
Had  there  been  no  sale,  as  we  have  seen,  the  possession  and  reten- 
tion of  the  property  by  the  mortgagee  would,  in  law,  have  operated 
as  payment  and  satisfaction  of  the  plaintiife'  claim.  {Morgan  v. 
Plumh^  9  Wend.,  392,  supra;  Case  v.  Boughton^  11  id.,  supra) 
Did  this  sale  to  the  mortgagee,  one  of  the  plainti&,  for  a  grossly 
inadequate  consideration,  under  the  circumstances  of  this  case, 
change  the  situation  of  the  plaintiffs,  as  mortgagees  in  possession  of 
mortgaged  property  after  default  sufficient  to  satisfy  their  debt? 
I  think  not.  It  is  true  that  a  mortgagee  of  chattels  may  purchase 
at  the  mortgage  sale,  and  that  circumstance  alone  does  not  render 
the  sale  void.  {Casserly  v.  Witherbee^  1 19  N.  Y.,  622.)  But  it  may 
be  seriously  questioned  whether  the  situation  of  a  mortgagee  in  pos- 
session, who  sells  tlie  mortgaged  property  under  the  power  of  sale 
and  becomes  himself  the  purchaser,  does  not  still  occupy  the  position 
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of  a  mortgagee  in  possession  with  liis  mortga^  debt  paid  by  reason 
of  tho  yalae  of  the  property  exceeding  the  amount  of  the  mort^;a^ 
debt.  In  the  Buffalo  Steam  Engine  Works  v.  The  Sun  JJtUual 
Insurance  Company  (17  N.  Y.,  403)  it  was  held  that  a  sale  of  a 
chattel  under  a  'mortgage  by  a  mortgagee  in  possession  to  himself^ 
by  virtue  of  the  power  of  sale  in  the  mortgage,  did  not  divest  the 
equity  of  redemption  of  the  mortgagor,  and  the  court  says :  ^^  He 
(the  mortgagor)  still  held  the  equity  of  redemption.  Of  this  he  was 
not  absolutely  divested  even  after  forfeiture  of  the  condition  of  the 
second  mortgage  The  pretended  foreclosure  and  sale  could  have  no 
effect  to  divest  him  of  that  interest.  It  was  not  a  judicial  sale,  but 
simply  an  attempt  to  sell  by  virtue  of  the  power  of  sale  contained  in 
the  mortgage.  The  mortgagee,  therefore,  becoming  himself  the  pui^ 
chaser,  acquired  no  additional  title  by  the  sale,  but  remained  mort- 
gagee still.  As  owner  of  the  property  by  virtue  of  the  mortgage 
he  could  not  sell  to  himself,  and  as  the  grantee  of  a  power,  although 
coupled  with  an  interest,  he  would  be  equally  unable  to  sell  to  him- 
self without  some  statutory  aid." 

Applying  this  rule  to  the  case  at  bar,  the  plaintiffs  would  still  be 
mortgagees  in  possession  of  the  mortgaged  property  after  default, 
and  the  property  exceeding  in  value  the  amount  of  the  plaintiffs^ 
claim  against  the  corporation  there  would  be  no  debt  due  the 
plaintiffs  from  the  corporation  upon  which  forfeiture  by  the  defend- 
ants could  be  predicated. 

The  referee  found  that  this  sale  was  fairly  conducted  and  was  a 
valid  sale,  and  that  the  $1,000  bid  should  be  deducted  from  the 
plaintiffs'  claim,  and  ordered  judgment  against  the  defendants  for  the 
balance.  To  these  findings  and  conclusions  the  defendants  except. 
We  think  the  exceptions  well  taken.  We  cannot  agree  with  the 
learned  referee  that  in  this  action,  as  against  these  defendants,  upon 
the  testimony  as  it  stands  in  this  case,  the  sale  should  be  upheld* 
It  is  quite  apparent  that  the  object  of  this  sale  was  to  cut  off  the 
defendants'  right  to  redeem  in  equity,  and  to  effect  that  purpose  we 
have  seen  that  the  sale  must  in  all  respects  be  regular,  fair  and  bona 
fidsj  and  one  that  would  be  upheld  as  a  valid  sale  at  common  law. 

In  Shimer  v.  Mosher  (89  Hun,  155),  the  court  says:  "It  is  a 
rule  of  the  common  law,  that  when  personal  property  is  sold  at  a 
public  sale,  either  judicial  or  statntor}^  the  same  should  be  in  view 
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of  the  bidders  and  should  be  sold  in  such  separate  parcels  as  is  best 
calculated  to  bring  the  highest  price. 

In  StiefY.  Hart  (IN.  T.,  20),  it  was  said  that  a  sale  of  personal 
property  without  having  it  within  the  view  of  the  bidders,  for  the 
purpose  of  ascertaining  and  estimating  its  value,  was  an  abuse  of 
the  process  of  the  •  court,  and  was  condemned  by  the  common  law 
without  the  aid  of  the  statute  as  to  the  manner  of  conducting 
ihe  sale.  {LinnendoU  r.  Dae,  14  Johns.,  222,  Sheldon  v.  Sopery 
Id.,  352;  Creaaon  v.  Stout,  17  id,  116.) 

i  These  cases  are  quoted  with  approbation  in  Shi/mer  v.  Mosher 
{supra)  and  the  court  adds:  ^^This  rule  has  been  unifonnlj 
enforced  by  the  courts  and  has  its  foundation  in  the  plainest 
precepts  of  fairness  and  public  policy."  We  think  it  has  been  dis- 
regarded in  this  case,  and  as  it  is  a  case  highly  penal  in  its  character 
^e  think  that  the  safeguards  and  guarantees  furnished  by  law,  and 
ordinarily  available  for  the  protection  of  parties  and  for  the  due 
administration  of  the  law,  should  be  applied. 

The  judgment  is  reversed,  the  referee  discharged  and  a  new  trial 
ordered,  costs  to  abide  the  event. 

I/BABNED,  P.  Ji  : 

.  I  think  that  the  decision  in  Casserly  v.  Witherhee  (119  N.  Y., 
622)  is  practically  decisive  of  this,  case,  and,  therefore,  concur  in  the 

result. 

XiANDON,  J.  : 

It  was  held  in  Caaserly  v.  Witherhee  (119  N.  T..  522,  526),  an 
action  in  which  the  mortgage  sale  here  in  question  was  involved,  tnat 
the  fact  that  the  mortgagees  bought  the  property  at  the  sale  under 
their  chattel  mortgage  does  not,  of  itself,  render  the  sale  void.  It 
was  alleged  in  the  complaint  in  that  case  that  the  property  bought 
by  the  mortgagees  under  their  mortgage  for  $1,000  was  worth 
$60,000,  and  similar  allegations  were  made  in  that  complaint  as  to 
the  sale  of  the  property  in  bulk,  while  invisible  to  the  persons 
attending  the  sale,  as  are  here  shown  by  the  evidence  to  be  true. 
The  court  held  that  such  a  sale  was  invalid.  The  referee  in  this 
action  finds  that,  after  the  mortgage  sale,  the  plaintiffs  sold  and  dis- 
posed of  some  of  the  property  and  applied  other  portions  thereof  to 
their  own  use,  and  that  the  value  of  the  portion  applied  to  their  own 


SHERMAN  V.  SLAYBACK  260 

Third  Defabtment,  NovoiiiBBR  Term,  1890. 

use  added  to  the  ainoants  received  by  them  upon  sales  of  other  por- 
tions, are  in  excess  of  the  indebtedness  of  the  company  to  the  plaint- 
iffs, namely,  $17,086.84.  The  case  cited  came  up  on  demurrer  to  the 
complaint  The  saje  of  property,  worth  to  exceed  $17,086.84  for 
$1,000,  offends  the  sense  of  justice  in  the  same  manner,  but  to  a 
less  degree  than  the  sale  of  $60,000  worth  of  property  for  $1,000. 
It  is  still  violent  injustice,  and  we  cannot  but  believe  that  it  was 
suffered  to  take  place  under  a  misapprehension  by  the  company  of 
the  purpose  for  which  the  plaintiffs  made  it  Lopking  for  the 
causes  of  this  misapprehension,  we  find  that  the  chattel  mortgage 
was  given  August  24, 1886,  but  that  on  the  13th  of  August  1886, 
the  Steel  and  Iron  Company  delivered  to  the  plaintiffs  an  agreement 
under  which  the  latter  took  possession  of  the  leased  property  and 
the  plant  and  appliances  of  the  company  thereon,  and  extended 
payment  of  the. company's  indebtedness  to  them  until  January  1, 
1887.  This  agreement  was  intended  to  suspend  the  lease  and  rent 
while  the  company  was  out  of  possession  and  to  permit  the  plaintiffs 
to  operate  the  works.  The  company  was  to  be  riestored  to  possession 
at  its  election  upon  the  performance  of  certam  specified  conditions, 
but  in  case  it  should  not  demand  it  on  or  before  January  1,  1887, 
then  "  all  right  of  said  Steel  and  Iron  Company  under  said  lease  and 
to  all  said  property  is  surrendered  and  the  same  is  to  be  regarded  as 
the  property  of  said  Witherbees,  Sherman  &  Co." 

Thus,  when  the  chattel  mortgage  was  given,  the  plaintiffs  were 
in  possession  of  the  proper  tyuiidefliEe  agreement.  The  company 
did  not  demand  re-possession  of  the  property  on  or  before  Janu- 
ary 1, 1887;  find,  thereforej  when  the  plaintiffs  subsequently  sold  it 
nnder  thd  chattel  mortgage  they  sold  what  was  regarded  under  the 
agreement  as  their  own  property.  If,  under  the  agreement,  they 
had  the  legal  title,  they  had  it  for  the  purpose  of  realizing  the 
aniount  due  them.  Between  the  agreement  and  the  chattel  mort- 
gage they  have  so  managed  their  security  as  to  realize  from  it  more 
than  the  amount  due  them.  Why  should  they  not  credit  the  com- 
pany with  it  ?  The  foreclosure  of  the  chattel  mortgage  could  hardly 
be  r^arded  by  the  company  as  a  hostile  proceeding  at  the  date  it 
was  made.  If  the  agreement  had  not  conferred  full  title,  the  com- 
pany naturally  would  not  object  to  the  plaintiffs  making  it  as  complete 
Hun— Vol.  LVIII        34 
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as  possible,  in  order  the  better  to  realize  upon  the  security.  The 
companv  certainly  could  not  have  understood  that  the  plaintifb 
thereby  intended  to  deprive  the  company  of  nineteen  out  of  every 
twenty  dollars  to  be  realized  from  the  security.  The  plaintifb 
would  have  disclaimed  any  such  intention. 

I  think  that  sale  should  be  regarded  as  merely  perfecting  the 
plaintifEs'  legal  title  in  order  the  better  to  dispose  of  the  securitj 
for  the  benefit  of  both  debtor  and  creditor,  and  hence  that  the 
plaintifis  should  account  to  the  company  for  all  they  have  realized 
upon  the  security. 

Again,  though  the  plaintiffs  might  be  buyers  as  well  as  sellers  at 
their  mortgage  sale,  yet  the  sale  to  themselves  should  be  above  just 
suspicion  as  to  its  propriety  and  fairness;  the  result  here  shows  that 
this  sale  was  unjust  whether  there  was  any  wrong  intended  or  not; 
and  as  in  this  action  no  third  persons  are  to  be  injured  by  setting 
it  aside,  it  should  be  set  aside  unless  treated  as  vesting  the  title  in 
the  plaintiffs  in  trust  to  apply  the  proceeds  of  the  property  to  the 
benefit  of  the  company. 

I,  therefore,  concur  in  tlie  result  reached  by  Justice  Mayhax. 

Learned,  P.  J.,  concurred. 

Judgment  reversed,  new  trial  granted,  referee  discharged,  costs 
to  abide  event 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK,  Appel- 
lant, V.  THE  ULSTER  AND  DELAWARE  RAITJIOAD 
COMPANY,  Respondent. 

Board  of  Batlroad  Commisaioner» — potoer  of,  to  give  a  certificate  diepcnnng  wUh 
the  further  extension  of  a  railroad — an  action  by  the  people,  to  annul  the  corpo- 
ration, does  not  preclude  its  so  doing —  its  reasons  for  so  doing  not  reneteabU— 
additional  aUotoance — tax  onfrancJiise  not  a  basis  ther^or. 

Chapter  230  of  the  Laws  of  1889,  amending  chapter  480  of  the  Laws  of  1874,  author- 
izing the  Board  of  Railroad  Commissioners  to  certify  that  the  public  interests  do 
not  require  that  a  railroad  corporation  should  extend  its  railroad  beyond  that 
portion  thereof  actually  constructed  at  the  time  that  title  to  the  road  has  been 
acquired  by  it.  is  not  an  assumption  of  judicial  power  upon  the  part  of  tlic  lejns- 
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lature,  nor  la  it  uncoDStitutional  as  conferring  Judicial  power  upon  the  Board 

of  Railroad  CommiBsioners. 
The  fact  that  an  action  has  been  brought  and  is  pending  on  behalf  of  the  people  to 

annul  the  charter  of  the  railroad  corporation,  because  of  its  failure  to  complete 

its  road  in  accordance  with  the  requirements  of  its  certificate  of  incorporation, 

docs  not  affect  the  right  or  restrict  tlie  power  of  the  Railroad  Commissioners  to 

give  a  certificate  under  such  acts. 
The  courts  nave  no  power  to  pass  upon  the  reasons  given  for  the  issuing  of  such 

a  certificate  by  the  Railroad  Commissioners. 
Evidence  of  the  amount  of  taxes  paid  by  the  railroad  company,  under  chapter  861 

of  the  Laws  of  1^1,  upon  its  corporate  franchises,  is  not  competent  proof  of  the 

value  thereof,  nor  does  it  afford  a  basis  for  determining  the  amount  upon  which 

an  extra  allowance  may  be  computed. 

Appeal  by  the  People  of  the  State  of  New  York,  the  plaintiff, 
from  a  judgment  of  the  Supreme  Court^  entered  in  the  office  of  the 
clerk  of  the  county  of  Albany  on  the  24:th  day  of  May,  1890,  with 
notice  of  an  intention  to  bring  np  for  review,  upon  such  appeal, 
both  questions  of  law  and  of  fact. 

The  action  was  brought  to  annul  the  defendant's  charter  on  the 
ground  that  it  had  not  completed  its  railroad  within  the  time 
required  by  law. 

Upon  the  trial,  which  was  had  at  the  Albany  Circuit  on  the 
15th  day  of  January,  1890,  the  jury,  by  direction  of  the  Court, 
found  a  verdict  for  the  defendant.  An  additional  allowance  of 
$1,500  was  also  g^ranted  by  the  court  to  the  defendant 

JS.  Countryman^  for  the  appellant. 

J.  E.  BurriUy  Oeorge  Zabriahie  and  JSSwm  Young^  for  the 
respondent. 

Lbarned,  p.  J. : 

We  have  nothing  to  do  in  this  case  with  the  alleged  bad  faith  or 
breach  of  contract  in  the  dealings  of  the  Rondout  and  Oswego  Rail- 
road with  the  town  of  Harpersfield.     That  town  is  not  the  plaintiff. 

The  only  question  is  whether  the  people  have  a  right  to  annul  the 
charter  of  the  Ulster  and  Delaware  Railroad  Company  for  the  failure 
to  construct  a  certain  part  of  the  route  originally  laid  out.  We  do 
not  consider  it  necessary  to  decide  the  question  whether  the 
defendant,  taking  title  under  the  foreclosure  of  a  mortgage  made  by 
the  Rondout  and   Oswego    Railroad   Company   (or  New   York,, 
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Kingston  and  Syracuse  Bailroad  Company)  and  organizing  under 
chapter  430  of  the  Laws  of  1874,  became  bound  to  complete  the 
road  as  originally  laid  out.  We  have  great  doiibt  whetlier  it  came 
under  any  such  liability.  But,  as  we  think  there  is  a  conclusive 
defense  to  this  action,  we  deem  it  best  to  pass  the  question  above 
mentioned. 

Chapter  236  of  the  Laws  of  1889  adds  a  new  section  to  chapter  430, 
Laws  of  1874,  being  the  reorganization  act.  This  declared  that  nothing 
therein  contained  shall  be  construed  to  compel  a  corporation  organ- 
ized under  that  act  to  extend  its  road  beyond  the  portion  thereof  con- 
structed at  the  time  the  corporation  acquired  title,  provided  the 
Board  of  Bailroad  Commissioners  should  certify  that  the  public 
interests  did  nnt  require  such  extension. 

It  provided  that  if  such  certificate  should  be  made  the  corporation 
should  not  be  deemed  to  have  incurred  any  obligation  so  to  extend 
its  road ;  and  that  such  certificate  should  be  a  bar  to  any  proceedings 
to  compel  it  to  make  such  extension  or  to  annul  its  existence  for 
failure  so  to  do,  and  should  be  final  and  conclusive  in  all  courts  and 
proceedings  whatever.  Under  this  statute  the  defendant  petitioned 
the  Bailroad  Commissioners.  Notice  of  the  presentation  of  the  petition 
was  published  and  was  served  on  the  town  of  Harpersfield,  which  had 
been  the  active  party  in  instigating  the  present  action.  On  the  24th 
of  June,  1890,  the  board  made  and  filed  its  certificate  in  compliance 
with  said  act.     This  is  set  up  by  defendant  in  an  amended  answer. 

Now,  it  is  plain  that  this  certificate  is  a  bar  to  this  action  unless 
the  plaintiff  can  show  some  reason  why  the  statute  does  not  apply  or 
why  it  should  be  held  unconstitutional  or  void.  The  plaintiff  insists 
that  the  statute  is  void  because  it  assumes  judicial  power.  We 
do  not  think  that  the  language  that  the  reorganization  act  "be 
construed  to  compel  a  corporation"  to  do  a  certain  thing  is  an 
assumption  of  judicial  power.  It  is  simply  a  mode  of  stating  the 
meaning  of  the  legislature  in  making  the  amendment.  But  the 
further  language  that  the  certificate  when  made  should  be  a  bar  to 
proceedings  like  the  present  is  certainly  not  open  to  the  objection 
that  it  assumes  judicial  power  in  construing  statutes. 

Further,  the  plaintiff  insists  that  this  act  is  unconstitutional  in 
giving  judicial  power  to  the  Board  of  Bailroad  Commissioners.  We 
do  not  see  that  judicial  power  is  given  to  the  board.     Administra- 
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tive  duties  often  require  an  administrative  officer  to  decide  on  the 
proper  course  of  action,  and  for  that  purpose  to  ascertain  what  are 
the  facts  in  the  matter  before  him.  But  lie  is  not,  therefore,  exer- 
cising judicial  functions.  In  the  present  case  the  people  have  the 
right  to  annul  the  charter,  if  they  show  good  cause.  The  legis- 
lature, has  the  right,  in  behalf  of  the  people,  to  refuse  to  annul 
the  charter,  even  if  there  be  good  cause.  And  it  has  a  right 
to  say  that  the  charter  shall  not  be  annulled  and  that  the  cor- 
poration shall  be  relieved  from  any  obligation  which  it  might 
have  owed  to  the  State  to  do  a  certain  act.  Such  being  the  right 
of  the  legislature,  we  see  no  reason  why  it  may  not  authorize  a 
board  of  its  adminstrati  ve  officers  to  inquire  what  the  public  interests 
demand  in  that  respect,  and  to  decide  whether  the  public  interests  do 
or  do  not  require  the  corporation  to  do  a  certain  act.  The  only  parties 
are  the  people  speaking  through  the  legislature,  on  the  one  hand, 
and  the  corporation  on  the  other.  We  have  no  occasion  to  say,  if 
there  were  a  controversy  between  the  corporation  on  the  one  side 
and  some  individual  on  the  other,  whether  the  legislature  could 
compel  the  submission  of  that  controversy  to  this  board.  That  does 
not  arise  here.  It  is  only  the  State  itself  which  says,  if  our  Board 
of  Sailroad  Commissioners  certify  that  the  public  interests  do  not 
require  the  building  of  a  certain  piece  of  road,  then  it  need  not  be 
built. 

Very  possibly  the  legislature  could  not  declare  that  a  certificate 
of  the  Bailroad  Commissioners  should  be  a  bar  to  an  action  by  one 
private  individual  against  another.  But  it  is  certainly  competent  for 
the  State  to  surrender  any  right  of  action  which  it  may  have.  It 
could  declare  that  no  action  on  its  behalf  for  the  annulling  of  a 
charter  should  be  further  prosecuted.  So  here  the  legislature  has 
declared  that  if  the  Board  of  Railroad  Commissioners  give  a  certificate, 
then  the  State  will  not  further  prosecute  its  action. 

The  legislature  is  certainly  competent  to  stop  a  litigation  which 
is  prosecuted  on  behalf  of  the  State.  There  is  no  interference  with 
the  judicial  power  when  a  plaintiff  declines  further  to  prosecute  his 
case.  And  this  statute,  by  which  the  legislature  says  that  a  certain 
certificate  of  State  officers  shall  put  an  end  to  State  prosecution, 
does  not  interfere  with  any  judicial  authority. 

There  is  no  need  of  a  discussion  about  the  power  of  the  legis- 


270       PEOPLE  V.  ULSTER  &  DELAWARE  R.  R.  CO. 

Thibd  Dspabtment,  Novbmbeb  TxRic,  1890. 

Idtnre  to  enact  laws  which  shall  take  effect  npon  certain  conditions, 
or  npon  its  power  to  delegate  legislative  functions,   for  there  is 
nothing  in  this  statute  but  a  waiver  of  a  forfeiture,  or,  in  other 
words,   a  refusal  to  annul  a  charter.     The  legislature  authorizes 
certain  boards  to  convey  the  property  of  the  State,  as,  for  instance, 
land  under  water.     Cannot  it  authorize  another  board  to  give  a 
certificate  which   shall  practically  waive  a    forfeiture   which   no 
one  but  the  State  could  enforce?    The  State  has  frequently,  by 
statute,  extended  the  time  within  which  a  corporation  was  to  build 
a  road.    This  was  a  waiver  of  the  forfeiture  for  not  building.     And 
a  statute  of  that  kind  would  be  a  bar  to  an  action  for  forfeiture,  if 
such  an  action  should  be  commenced,  or  it  such  an  action  were 
pending.     The  State  is  not  bound  to  enforce  a  forfeiture,   and  if 
it  waives  a  forfeiture,  no  private  individual  or  body  can  object. 

It  seems  to  us  that  the  error  on  the  part  of  the  plaintifiPs  counsel 
is  in  the  application  of  very  sound  and  important  doctrines.  If  this 
were  a  controversy  between  two  private  individuals,  it  might  well  be 
doubted  whether  the  legislature  could  enact  that  a  certificate  of  Rail* 
road  Commissioners  should  be  a  bar.  But  the  real  meaning  and 
plain  effect  of  the  statute  are  simply  that  the  State  will  not  continue 
a  litigation  when  its  own  board  of  officers  have  said  that  the  public 
interests  do  not  require  it.  The  Attorney-General  stands  in  the 
strange  position  of  insisting  upon  prosecuting  an  action  for  tlie  State 
which  the  State  has  said  sliall  be  barred.  Of  course,  this  is  explained 
by  the  not  unusual  circumstances  that  the  Attorney-General  allows 
some  other  party  to  use  his  name  of  office.  But  that  other  party, 
the  town  of  Harpersfield,  has  no  right  to  enforce  a  forfeiture  which 
the  State  has  waived,  or  to  seek  to  annul  a  charter  on  grounds 
wliich  the  State  has  declared  shall  not  be  a  cause  for  such  annulling. 

The  plaintiff  further  insists  that  the  reasons  given  by  the  Board 
of  Railroad  Commissioners  for  its  certificate  are  not  satisfactory.  It 
was  not  bound  to  give  any  reasons,  though  this  was  a  very  proper 
course.  But  it  is  not  in  our  power  to  review  the  action  of  the  board, 
even  if  we  thought  its  reasons  improper  or  insufficient,  which  we  do 
not.  It  is  enough  that  the  statute  makes  the  certificate,  not  the 
reasons,  conclusive  and  a  bar. 

The  judgment  of  the  learned  justice  is  correct  and  shoiild  be 
affirmed,  with  costs. 
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Another  question  is  presented  by  the  appeal  from  the  order 
granting  an  extra  allowance.  There  is  no  doubt  that  the  case  is 
one  in  wliich  an  extra  allowance  was  proper.  But  the  plain tiflE 
urges  that  there  was  no  proof  of  the  value  of  the  corporate  fran- 
chise, and  that  only  U|X)n  that  value  could  the  allowance  be  based. 
{fionaughty  v.  Saratoga  County  Banl\  92  N.  Y.,  401.) 

The  defendant,  to  show  the  value  of  this  franchise,  showed  the 
taxes  which  it  had  paid  for  several  years  under  the  statute,  chapter 
861,  Laws  of  1881,  etc.  The  defendant  claims  that  these  statutes 
impose  a  tax  on  corporate  franchises,  and  not  on  corporate  property. 
{People  V.  Home  Ina.  Co.j  92  N.  Y.,  328.)  That  hence  the  valua- 
tion on  which  the  tax  is  assessed  must  be  a  measure  for  the  franchise 
taxed.  Xow  the  statute  may  impose  a  tax  on  an  amount  which 
shall  greatly  exceed  the  real  value  of  the  franchise.  The  mode  in 
which  a  corporation  is  assessed  under  these  statutes  merely  determ- 
ines the  amount  at  which,  for  the  purpose  of  taxation,  its  franchise 
shall  be  estimated. 

We  think  that  this  assessment  does  not  bind  the  State  as  to  the 
actual  value  of  the  franchise  when  such  value  had  to  be  ascertained 
on  the  motion.  Not  only  does  it  not  bind  the  State,  but  we  do  not 
see  that  it  is  evidence.  The  question  before  the  learned  justice 
was,  what  was  the  value  involved,  that  is,  what  was  the  value  of  the 
franchise.  And  upon  that  point  these  several  taxations  of  the 
defendant  do  not  seem  to  us  to  be  evidence. 

We  think,  therefore,  that  the  order  should  be  reversed  only  on 
the  ground  that  the  value  of  the  franchise  was  not  shown. 

The  judgment  must  be  aiBrmed,  with  costs ;  order  of  extra  allow- 
ance reversed  on  the  ground  that  the  value  of  the  franchise  was 
not  shown. 

Lakdon  and  Mayham,  JJ.,  concurred. 

Judgment  affirmed,  with  costs ;  order  for  extra  allowance  reversed 
on  ground  that  there  is  no  proof  of  value  of  franchise. 
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M.  FRANCIS  WAGER,  Appellant,  v.  THOMAS   B.   LINK 

Jlsd  Othebs,  Rsspoin>Eirr8. 

Deed  in  which  the  grantee  cueumee  payment  cfa  mortgage  en  the  premieee  eonteged — 
when  the  grantee  (aWumgh  hie  gramiorwatMigated  to  pay  the  mortgage)  cannot  be 
eued  by  the  mortgagee, 

II  mortgagor  conyeyed  the  mortgaged  premises  by  a  quit-claim  deed,  and  his 
grantee  executed  to  the  holder  of  the  bond  and  mortgage  a  bond  conditioned  to 
pay  the  amount  thereof;  such  bond  was,  by  its  terms,  collateral  to  the  bond  and 
mortgage  and  required  the  obligee  to  first  exhaust  his  remedy  against  the  mort- 
gaged premises. 

The  grantee  who  gave  this  bond  subsequently  conveyed  the  prendses,  subject  to 
the  payment  of  the  bond  and  mortgage,  by  a  full  covenant  deed,  by  the  tenns 
of  which  his  grantee  assumed  and  agreed  to  pay  said  bond  and  mortgage  as  part 
of  the  purchase-money. 

Edd,  that  the  obligation  assumed  by  the  grantee  in  the  last-mentioned  deed  did 
not  enure  to  the  benefit  or  the  mortgagee,  and  could  not  be  enforced  by  him. 

Appeal  by  tlie  plaintff  M.  Francis  Wager  from  an  order  granted 
at  a  Special  Term,  Leld  in  the  county  of  Albany  on  September  30, 
1890,  confirming  the  referee's  report  in  the  above^ntitled  action, 
and  denying  the  plaintifiPs  motion  to  charge  the  defendant  Thomas 
B.  Link  with  the  deficiency  arising  upon  a  mortgage  foreclosure 
sale  in  said  action,  which  order  was  duly  entered  in  the  office  of  the 
clerk  of  the  county  of  Columbia  on  October  21,  1890;  and  ak> 
from  that  part  of  a  judgment  granted  on  September  30,  1890,  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Columbia  on 
the  2l6t  day  of  October,  1890,  granting  the  defendant  Thomas  B. 
Link  a  judgment  of  $286.69  against  the  plaintiff,  and  refusing  to 
grant  the  plaintiff  a  judgment  for  deficiency  against  the  defendant 
Thomas  B.  Link. 

E.  It,  Ha/rder,  for  the  appellaiit. 

Orin  GamheUy  for  the  respondent. 

Leabned,  p.  J. : 

This  is  an  appeal  by  the  plaintiff  from  that  part  of  a  judgment  of 
foreclosure  which  denied  him  a  personal  judgment  for  deficiency 
against  Link  and  which  gave  Link  costs. 

Jennie   Sully,  in  1869,  executed  the  mortgage  in  question  to 
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plaintifi.  In  Jane,  1878,  she  conveyed  the  premises  to  Kellogg  by 
a  quit-daim  deed.  In  February,  1874,  Kellogg  executed  to  plaintiff 
a  bond  conditioned  to  pay  the  amount  of  the  Sully  bond  and  mort- 
gagts,  stating  therein  that  his  bond  was  collateral  to  the  bond  and 
mortgage,  and  requiring  the  obligee  to  exhaust  his  remedy  against 
the  premises  before  suing  the  bond  of  Kellogg. 

In  April,  1875,  Kellogg  conveyed  the  premises  to  link  by  full 
covenant  deed,  subject  to  the  payment  of  the  bond  and  mortgage, 
by  the  terms  of  which  deed  Link  assumed  and  agreed  to  pay  said 
bond  and  mortgage  as  part  of  the  purchase-money.  The  sole 
question  is  whetlier  the  obligation  thus  incurred  by  Link  enures  to 
the  benefit  of  the  mortgagee  so  that  he  can  recover  thereon.  Link 
had  no  knowledge  of  the  bond  executed  by  Kellogg  to  plaintiff. 
Mrs.  Sully's  deed  to  Kellogg  was  on  record,  and  as  Link  purchased 
from  Kellogg  he  would  be  chargeable  with  knowledge  of  the  con- 
tents  of  that  deed,  and,  conversely,  would  be  entitled  to  assume 
from  that  deed  tliat  Kellogg  was  under  no  obligation  to  pay  the 
plaintiff's  mortgage.  Link,  therefore,  cannot  be  said  to  have  know- 
ingly contracted  with  Kellogg  for  the  indirect  benefit  of  the 
mortgagee,  being  ignorant  that  Kellogg  was  under  any  obligation  in 
respect  to  the  mortgage. 

When  a  mortgagor  conveys  the  premises,  and  in  the  deed  the  pur- 
chaser agrees  to  pay  the  mortgage,  then,  equitably,  the  purchaser 
becomes  the  primary  debtor  and  the  mortgae^or  becomes  the  surety. 
In  such  case  the  purchaser  is  liable  to  the  mortgagee. 

But  in  the  present  case  Kellogg,  the  purchaser,  did  not  by  the  pur- 
chase become  the  principal  debtor.  Indeed,  he  did  not  enter  into  any 
agreement  with  Mrs.  Sully,  either  at  the  time  of  the  purchase  or  after- 
wards. Kellogg's  bond  to  tlie  plaintiff  was  a  distinct  matter,  and 
gave  Mrs.  Sully  no  rights  against  him.  In  fact,  that  bond  is  expressly 
collateral  to  the  Sully  bond  and  mortgage  and  cannot  be  enforced 
until  the  obligee  has  exhausted  his  remedy  against  the  premises. 
Thus  Kellogg  stands  in  a  very  different  position  from  that  of  a  pur- 
chaser who,  by  his  deed,  has  agreed  with  the  mortgagor  and  vendor 
to  pay  the  mortgage. 

To  go  one  step  further,  when  a  purchaser  who  has  thus  become 
the  primary  debtor  himself  conveys  to  one  who,  by  the  deed,  assumes 
Hun  —Vol.  LVIII        86 
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the  debt,  then  such  second  purchaser  in  Iiis  turn  becomes  in  equity  the 
primary  debtor  and  liable  to  the  mortgagee.  Such  liability,  how- 
ever, depends  on  the  fact  that  his  grantor  was  at  the  time  of  tke 
sale  the  person  primarily  liable  in  equity  to  pay  the  mortgage. 

In  the  present  case,  as  has  been  shown,  Kellogg  never  became 

the  primary  debtor'  in  equity,  and  never  assumed  any  liability  to 

Mrs.  Sully,  the  mortgagor.     The  mortgagee,  in  order  to  hold  Link 

liable  to  him,  must  deduce  such  liability  through  the  mortgagor. 

■  If  Mrs.  Sully  could  sue  Link,  then  the  plaintiff  could  sue  him.  But  as 

'Kellogg's  bond  to  the  plaintiff  was  a  personal  matter,  unconnected 

iwith  the  sale  by  Mrs.  Sully  to  Kellogg,  and  one  which  gave  her  no 

bright  of  action,  it  follows  that  Link's  agreement  with  Kellogg  web 

/merely  personal  between  them  and  gave  no  right  of  action  to  any  one 

'but  Kellogg  himself.    Kellogg  took  the  agreement  from  link  for  his 

own  protection ;  and,  as  Kellogg  was  only  a  surety,  and  as  He  did  not 

'obtain  this  security  from  the  principal  debtor,  Mrs.  Sully,  the  creditor 

<^has  no  claim  to  it.   Of  course,  there  is  no  question  made  here  that  Link 

-  is  liable  to  Kellogg  on  the  clause  in  the  deed.  The  question  is,  whether 
Hhe  plaintiff  has  any  right  to  the  benefit  of  that  clause.  We  think  he 
'has  not  for  the  reasons  above  stated.    The  doctrine  which  we  have 

set  forth  is  laid  down  in  the  cases  of  Vrooman  v.  Turner  (69  N.  T-, 
280) ;  Turk  v.  Hidffe  (41  id.,  201) ;  Carter  v.  Holdkan  (92  id.,  498). 
We  think  that  the  error  of  the  plaintiff  is  in  assuming  that  the 
•  liability  of  Kellogg  on  his  bond  to  the  plaintiff  was  of  such  a  char- 
acter that   any  security  which   Kellogg   took  would  be  for  the 
^plaintiff's  benefit.    But  Kellogg,  being  himself  only  a  surety,  could 
take  for  his  individual  protection  any  security  except,  perhaps,  from 
the  principal  debtor ;  and  the  security  thus  taken  would  not  of  neces- 

-  sity  be  for  the  benefit  of  the  creditors. 

The  judgment  appealed  from  must  be  affirmed,  with  costs  against 
appellant. 

Landon,  J.,  concurred ;  Matham,  J.,  not  acting. 

Judgment  affirmed,  widi  costs  against  appellant 


PEOPLE  Bx  RKL.  GILBERT  v.  WEMPLE  275 

Third  Department,  Noyembbb  Tbbm,  1890. 


THE    PEOPLE -OF    THE    STATE    OF    NEW    YORK    ex 
BEL.   JASPER   W.    GILBERT,   Respondent,  v.  EDWARD 

WEMPLE,    AS    COMPTBOLLEB    OP    THE     StATB    OP    NeW    YoBK, 

Appellant. 

Supreme  Court  justice  —  the  pension  on  his  reaching  the  age  of  seventy  years  is  not 
conditional  on  his  having  semed  ten  years  of  the  abridged  term. 

It  is  Dot  necessary,  in  order  to  entitle  a  justice  of  the  Supreme  Court  to  receive  the 
annual  sum  of  $1,200,  provided  for  by  section  1  of  chapter  541  of  the  Laws 
of  1872,  after  he  has  retired  from  office  by  reason  of  having  reached  the  age  of 
seventy  years,  that  he  should  have  served  ten  years  during  the  term  of  office  which 
is  abridged  by  reason  of  his  reaching  the  age  of  seventy  years  during  such  term, 
but  said  justice  is  entitled  to  the  pension,  where  he  has  served  as  a  justice  for 
ten  years,  during  either  one  or  more  terms,  prior  to  such  abridgment  of  his  term 
of  office. 

Appeal  by  Edward  Wemple,  as  comptroller,  etc.,  from  an  order 
made  at  the  Columbia  County  Special  Term,  and  entered  in  the  office 
of  the  clerk  of  that  county  on  the  2d  day  of  September,  1890,  by 
which  order  a  writ  of  peremptory  mandam%L8  was  directed  to  issue 
commanding  the  said  Edward  Wemple,  as  comptroller,  to  pay  to 
Jasper  W.  Gilbert  the  sum  of  $6,000,  as  and  for  arrears  of  com- 
pensation as  a  justice  of  the  Supreme  Court. 

Charles  F.  Tahorj  for  the  appellant. 

Stephen  P.  Nash^  for  the  respondent. 

Order  affirmed  on  opinion  of  court  below,  with  fifty  dollars  costs 
and  disbursements. 

Opinion  op  Coubt  Below. 

Edwabds,  J.  On  January  1, 1888,  the  relator  had  served  as  a 
justice  of  the  Supreme  Court  for  the  period  of  seventeen  years, 
continuously,  when  his  second  official  term  of  fourteen  years,  nine 
of  which  had  expired,  was  abridged  by  reason  of  his  having  attained 
the  age  of  seventy  years.  His  compensation  for  the  remaining  five 
years  of  his  term  has  been  paid  to  him,  except  the  annual  sum  of 
$1,200  provided  by  section  1,  chapter  541,  Laws  of  1872,  which  the 
respondent  declines  to   pay  on  the  ground  that  the  provision  of 
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the  Constitution  which  continues  the  compensation  of  a  justice 
whose  term  of  office  has  been  abridged  by  limitation  of  age  is 
inapplicable  to  one  who  has  served  fewer  than  ten  years  of  the 
abridged  term.  It  is  now  settled  that  the  $1,200,  of  which  pay- 
ment is  sought  to  be  enforced,  is  part  of  the  compensation  provided 
by  section  13,  article  6  of  the  Constitution  {Bookes  v.  Wemple^ 
115  N.  Y.,  302),  and  the  only  question  for  our  consideration  is 
whether  the  relator  is  within  the  provisions  of  that  section.  The 
portions  of  the  section  which  are  here  material  read  as  follows: 
"The  official  terms  of  the  said  justices  ♦  *  *  who  shall  be 
elected  after  the  adoption  ot  this  article  shall  be  fourteen  years 
from  and  including  the  first  day  of  January  next  after  their  elec- 
tion. But  no  person  shall  hold  the  office  of  justice  *  *  ♦ 
longer  than  until  and  including  the  last  day  of  December  next 
after  he  shall  be  seventy  years  of  age.     The  compensation  of  every 

*  *  *  justice  of  the  Supreme  Court  whose  term  of  office  shall  be 
abridged  pursuant  to  this  provision,  and  who  shall  have  served  as  such 

*  *  *  justice  ten  years  or  more,  shall  be  continued  during  the 
remainder  of  the  term  for  which  he  was  elected."  Must  the  "  ten 
years  or  more  "  be  a  part  of  the  abridged  term  to  entitle  the  retiring 
justice  to  a  continuance  of  his  compensation.  This  is  the  sole  ques- 
tion to  be  answered,  and  its  proper  determination  must  be  sought 
for  in  the  language  of  the  section  cited.  In  the  interpretation  of 
statutes  it  is  a  primary  rule  that  the  intent  is  to  be  ascertained,  but 
it  is  also  fundamental  that,  so  far  as  possible,  the  intent  must  be 
derived  from  the  language  employed.  When  this  is  free  from 
ambiguity  or  contradiction,  it  is  self -interpreting,  or,  more  accurately 
speaking,  needs  no  interpretation.  When  the  words  used  have  a 
definite  and  obvious  meaning,  we  are  not  at  libertv  to  resort  to  those 
artificial  rules  of  construction  which  wisdom  and  ingenuity  have 
been  compelled  to  devise  by  reason  of  the  infirmity  and  obscurity 
of  language.  The  words  must  be  accepted  in  their  plain  import, 
and  we  are  not  permitted  to  add  to  or  take  from  the  language 
employed,  in  order  to  extend  or  restrict  the  operation  of  the  statute 
to  what  we  might  conceive  to  have  been  the  legislative  intent 
Witli  this  familiar  principle  in  view,  let  us  see  whether  the  language 
of  this  section  is  not  so  plain,  so  free  from  doubt,  as  to  need  no 
extrinsic  aids  of  construction.     Concededly,  the  apparent  meaning 
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of  the  first  and  second  clauses  is,  that  the  official  term  of  a  ju&tico  of 
the  Sapreme  Court  shall  be  fourteeu  years,  and  in  case  he  shall 
become  seventy  years  of  age  during  such  term,  he  shall  not  hold  the 
office  longer  than  until  the  following  last  day  of  December,  that  is, 
his  term  is  thereby  abridged.  Unless  the  framers  of  this  section 
have  chosen  inapt  words  to  express  their  idea,  their  intent  is  as  clearly 
discoverable  in  the  language  of  the  following  clause,  which  explicitly 
declares  that  the  compensation  of  a  justice  of  the  Supreme  Court, 
whose  term  has  been  abridged,  shall  be  continued  during  the 
remainder  of  the  term  for  which  he  was  elected,  in  case  he  has  served 
as  such  justice  ten  years  or  more.  But  it  is  claimed  that  this  clause 
should  be  construed  as  if  it  read  "  ten  years  or  more  of  such  term," 
that  Is,  ten  years  or  more  of  the  term  abridged.  Wliy  should  it  be 
80  construed  ?  The  import  of  the  words  used  is  plain,  and  why 
should  we  add  to  them  to  change  the  signification  t  The  language 
is  not  "  who  shall  have  served  ten  years  or  more  of  such  abridged 
term,"  but  is  "  who  shall  have  served  as  such  justice  ten  years  or 
more."  It  seems  to  me  quite  clear  that  it  is  only  by  injecting  into 
the  clause  the  additional  words,  which  the  respondent  claims  should 
be  regarded  as  there,  that  his  contention  as  to  its  meaning  can  be 
sustained.  Without  these  additional  words  it  is  obvious  that  the  lan- 
guage means  one  thing ;  with  them  it  is  equally  obvious  that  it  means 
another  thing.  The  interpolation  of  such  words  into  a  statute  as 
change  the  meaning  and  restrict  its  operation  is  a  legislative  and  not 
a  judicial  function.  Perhaps  it  would  have  been  wiser  if  this  clause 
had  been  so  framed  as  to  extend  its  beneficent  provisions  to  those 
only  who  had  served  ten  years  of  the  abridged  term.  However  this 
may  be,  it  is  our  province  not  to  reform  the  law,  but  simply  to  declare 
%ta  lex  sonpta  est. 

The  motion  for  a  writ  of  peremptory  mandamus  should  be  granted. 

Present  —  Landon  and  Mayham,  J  J. ;  Learned,  P.  J.,  not  voting. 

Order  affirmed  on  opinion  of  court  below,  with  fifty  dollars  costs 
and  disbursements. 
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THE  PEOPLE  OF  THE  STATE  OF  NEW  YOEK,  Rkbpoot- 
ENT,  V.  THOMAS  WILLIAMS,  WILLIAM  FERGUSON 
AND  THOMAS  ROGERS,  Appellants. 

Shddenee — trial  for  petit  larceny — proof  of  iimilar  tranaactione  having  taken  plaee 

eleewhere. 

On  a  trial  upon  the  charge  of  petit  larceny  alleged  to  have  been  committed  by  the 
accused  in  stealing  ten  dollars,  the  property  of  one  Dayton,  it  appeared  that 
the  defendants  went  into  Dayton's  store,  asked  to  purchase  some  candy  and 
tendered  a  twenty-dollar  bill  in  payment  therefor,  for  which  they  received  back 
nineteen  dollars  and  some  change.  Thereupon  one  of  the  defendants,  stating 
that  he  had  found  sufficient  money  to  purchase  the  candy,  requested  Dayton 
to  hand  back  the  twenty-dollar  bill,  which  was  done,  and  some  money  was 
returned,  which  at  the  time  Dayton  supposed  to  be  the  money  he  had  given  in 
exchange  for  the  twenty-dollar  bill,  but  which  was,  in  fact,  ten  dollars  less. 

Held,  that  evidence  that  the  defendants,  on  the  same  evening  and  at  another  place, 
were  guilty  of  a  similar  transaction,  was  competent. 

Appeal  by  the  defendants  from  a  jadgment  of  conviction  of  the 
crime  of  petit  larceny,  rendered  against  them  by  the  Court  of  Special 
Sessions  of  the  city  of  Albany  on  the  25th  day  of  March,  1890. 
The  crime  was  alleged  to  have  been  committed  in  stealing  ten  dollars^ 
the  property  of  one  George  A.  Dayton. 

The  evidence  of  the  complainant  showed  that  on  the  morning  of 
the  day  of  the  alleged  larceny  he  counted  the  bank  bills  kept  by  him 
in  a  package  in  the  inner  compartment  of  the  safe  in  his  store,  and 
that  there  were  in  that  package  $224  in  bills,  the  denomination  of 
which  he  could  not  state ;  that  he  locked  the  inner  compartment 
where  the  money  was  with  a  key  and  put  it  under  a  shelf ;  that  the 
outer  door  of  the  safe  was  locked  by  a  combination  lock ;  that  in 
his  business  as  confectioner  he  was  assisted  by  his  wife  and  a 
Miss  Roed ;  that  he  did  not  at  any  time  during  the  day,  from  the 
time  of  counting  the  money  in  the  morning  until  the  time  of  the 
alleged  larceny,  interfere  with  that  package,  except  once  to  put  with 
it  a  two-dollar  bill  and  take  out  a  one-dollar  bill ;  that  about  seven 
o'clock  in  the  evening  the  defendants  Ferguson  and  Williams  came 
into  the  store  and  asked  to  purchase  some  candy,  and,  on  being  served, 
handed  a  twenty-dollar  bill  in  payment,  and  on  being  asked  if  they  had 
anything  smaller,  answered  in  the  negative,  whereupon  complainant 
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went  to  the  safe,  opened  the  inner  compartment,  and  took  out  nine- 
teen dollars  and  handed  it  with  the  change  to  Ferguson  and  received 
the  twenty-dollar  bill ;  defendants  then  walked  towards  the  front  of. 
the  store  and  complainant  towards  the  safe,  when  Ferguson, 
addressing  complainant,  asked  him  to  return  the  twenty-dollar  bill- 
as  he  had  found  change,  and  did  not  like  to  be  carrying  about  small' 
change,  and  pursuant  to  that  request  complainant  returned  to  the. 
defendant  the  twenty-dollar  bill  and  received  back  what  he,  at  che 
time,  supposed  was  the  money  he  had  parted  with,  but  which  he; 
returned  to  the  safe  without  counting.  Soon  after  that  he  was 
asked  by  a  detective  if  he  had  lost  any  money ;  on  examining  the 
package  in  the  safe  he  found  that  it  contained  but  $215. 

On  his  cross-examination  the  complainant  said  he  paid  his  help 
that  day  and  would  not  swear  positively  how  many  times  he  put  bills 
in  or  took  them  out  of  that  package  that  day;  don't  remember- 
how  many  times  he  went  in  the  safe  and  made  change  from  these: 
bills  positively 

Miss  Beed  and  Mrs.  Dayton,  who  assisted  in  the  store,  both  testi- 
fied that  they  did  not  interfere  with  or  take  any  bills  from  this 
package  in  the  inner  compartment  of  the  safe  that  day.     This  is 
the  substance  of  the  evidence  tending  to  establish  the  corpus  ddicti. 
The  prosecution  then  called  as  a  witness  a  druggist,  who  was  per- 
mitted by  the  court,  under  defendants'  objection,  to  testify  that,  on 
the  same  evening  of  the  occurrence  charged  in  the  complaint,  the 
defendants  Ferguson  and  Eogers  bought  a  cake  of  soap  and  ten-  • 
dered  a  twenty-dollar  bill  in  payment,  and  on  being  asked  if  they 
had  anything  smaller  answered  in  the  negative,  and  the  bill  was; 
taken  and  nineteen  dollars  and  eighty  cents  returned  to  them  in 
change.     Ferguson  requested  the  return  of  the  twenty-dollar  bill,; 
and  offered  the  change  for  the  soap,  but  was  refused,  and  before; 
leaving  the  defendant  Bogers  bought  a  stick  of  licorice  and  ten- 
dered in  payment  a  five-dollar  bill,  and  the  clerk  refused  to  change 
it  and  told  him  to  pay  at  some  other  time. 

The  prosecution  proved,  under  like  objection,  that  on  the  same 
evening  the  defendants,  Ferguson  and  Williams,  called  at  a  tea  store 
and  purchased  a  half  pound  of  tea  for  twenty-five  cents,  and  Fer-, 
gnson  handed   in  payment  a  twenty-dollar  bill  and  received  in 
change  nineteen  dollars  and  seventy-five  cents,  and  after  receiving 
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it  8aid  he  could  pay  for  the  tea  in  change,  and  requested  tlie  return 
of  the  twenty-dollar  bill,  the  clerk  looked  over  tlie  money  which 
defendant  proposed  to  return,  and  then  got  the  twenty-dollar 
bill  and  gave  it  to  Ferguson.  Defendant  Rogers  came  in  the  store 
while  the  other  two  defendants  were  there,  and  purchased  a  pound 
of  sugar  at  seven  cents  and  paid  for  it,  but  did  not  speak  to  the 
other  defendants. 

Under  a  similar  objection  by  the  defendants,  the  people  also 
proved  that  on  the  same  evening  Ferguson  and  Williams  went  into 
a  restaurant  and  bought  twenty-five  cents  worth  of  cigars  and 
handed  a  twenty-dollar  bill  in  payment  and  received  nineteen  dollars 
and  seven tj'-five  cents  in  change,  after  which  one  of  them  found  he 
had  a  quarter,  and  requested  the  return  of  the  twenty-dollar  bill, 
and  it  was  given  to  them,  they  then  shoved  back  the  change  which 
was  put  in  the  drawer,  and  on  making  the  account  up  later  in  the 
evening  the  account  was  found  to  be  short  ten  dollars. 

James  C.  MaMhewSy  for  the  appellants. 

Andrew  JJamiltonj  for  the  respondent. 

Mayham,  J. ; 

We  think  the  evidence  sufficient  to  establish  a  corpus  delicti^  and 
that  the  finding  of  the  jury  that  the  crime  charged  was  committed 
is  fully  sustained  by  the  evidence.  The  appellants  insist  that  the 
learned  recorder  erred  in  admitting,  under  objection,  the  evidence 
of  the  acts  of  these  defendants  at  other  stores  on  the  same  evening 
of  a  somewhat  similar  character  to  that  at  the  store  of  Dayton. 

This  evidence  was  doubtless  offered  by  the  people  for  the  purpose 
of  showing  the  motive  of  the  purchasers  in  tendering  the  twenty- 
dollar  bill  and  receiving  other  and  necessarily  smaller  bills  in 
exchange,  so  that  they  might  abstract  one  or  more  of  the  smaller 
bills  and  return  the  balance  unobserved,  in  exchange  for  the  twenty- 
dollar  bill  and  thus  steal  the  bill  or  bills  so  abstracted  ;  such  a  device, 
artfully  practiced  by  a  shrewd  operator,  might  easily  deceive  the 
unsuspecting  tradesman  in  the  hurry  of  business,  and  there  is  some 
evidence  in  this  case  that  it  has  become  one  of  the  metliods  of 
larceny  under  the  name  of  ''  Aim  flam."  The  defendants'  counsel 
relies  upon  the  People  v.  Corhin  (56  N.  T.,  363),  and  Coleman  t. 
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People  (55  id.,  81),  as  authorities  in8up]x>rtof  Lis  objeetions  to  this 
evidence. 

In  the  case  first  above  cited  the  court  held  that  it  was  not  proper 
on  the  trial  of  an  indictment  for  forgery  to  prove  that  the  defendant 
had  admitted  that  he  had  committed  other  forgeries ;  and  in  the  latter 
case  tliat  it  was  not  competent,  on  the  trial  of  an  indictment  for 
receiving  stolen  goods,  to  show,  for  the  purpose  of  proving  the 
Bcientery  that  the  prisoner  had  received  other  stolen  property. 
Neither  of  these  cases  come  entirely  within  the  {principle  under 
which  the  evidence  in  the  case  at  bar  was  offered  and  received. 
They  were  not  offered  to  be  shown  proximate  in  time  nor  precisely 
identical  in  character  with  the  crimes  cliarged  in  the  indictment. 
We  think  the  case  now  before  this  court  is  more  nearly  in  principle 
like  the  case  of  Weyman  v.  The  People  (4  Hun,  517 ;  affirmed,  62 
N.  Y.,  623,  and  the  cases  there  cited.) 

In  that  case  it  was  held  to  be  competent  for  the  people  to  show 
that  on  the  day  of  the  alleged  commission  of  the  crime  charged, 
and  on  the  next  day  the  prisoner  in  the  same  way  and  by  the  same 
means  procured  similar  articles  of  other  persons,  and  the  court  says 
such  evidence  ^^  is  competent  to  show  that  the  party  accused  was 
engaged  in  other  similar  frauds  about  the  same  time,  provided  that 
the  transactions  are  so  connected  as  to  time,  and  so  similar  in  their 
other  relations  that  the  same  motive  may  reasonably  be  imputed  to 
them  alL"  (See,  also,  HaU  v.  Naylor^  18  N.  Y.,  588 ;  Heniiequin  v. 
Naylor,  24  id.,  139.) 

This  kind  of  evidence  is  frequently  resorted  to  in  the  trials  of 
indictments  for  passing  counterfeit  money,  and  the  object  of  such 
testimony  is  to  prove  that  the  act  is  not  an  isolated  or  accidental 
occurrence,  but  that  it  was  done  by  deliberate  design.  We  think 
this  evidence,  under  the  circumstances  of  this  case,  was  proper,  and 
that  the  exception  to  its  admission  was  not  well  taken. 

We  discover  no  error  in  the  admission  of  evidence  or  in  the 
charge  of  the  recorder  to  the  jury,  and  the  jury  having  found  the 
defendants  guilty  upon  evidence  sufficient  to  uphold  the  verdict,  we 
think  the  judgment  of  conviction  and  sentence  pronounced  were 
proper.  It  is  quite  true,  as  is  urged  by  the  counsel  for  the  defendants, 
that  the  right  of  trial  by  a  jury  is  guaranteed  to  the  defendants  and 
HiTN— Vol.  LVIII.        36 
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tliey  are  in  no  way  responsible  for  the  failure  of  two  previous  juries 
to  agree,  and  that  fact  alone  should  not  aggravate  their  punishment. 

But  the  judgment  and  sentence  pronounced  were  within  the  limits 
of  the  jurisdiction  of  the  court  which  pronounced  them,  and  we  do 
not  think  it  is  the  province  of  this  court  on  this  appeal  to  criticise 
or  interfere  with  them. 

The  judgment  of  conviction  is  affirmed. 

Lbabned,  p.  J.,  and  Landon,  J.,  concurred. 
Judgment  and  conviction  affirmed. 


RAYMOND  CHRISTMAN,  Appbllaht,  v.  JOHN  M.  PHH^ 
ups,  as  ovebsbeb  of  the  poob  of  thb  towk  of 
Ahstbbdam,    Respondent. 

Oveneer  of  the  poor  in  Montgomery  county — the  edle  fudge  as  to  who  are  paupert — 

audit  by  town  auditore,  at  what  time  proper. 

In  an  action  brought  against  the  overseer  of  the  poor  of  the  town  of  Amsterdam 
to  recover  the  value  of  services,  rendered  by  his  direction,  in  the  care  of  a 
transient  pauper,  it  appeared  that  the  overseer  of  the  poor  employed  the 
plaintiff's  assignors  to  nurse  one  Murphy,  which  they  did,  and  thereafter  gave 
them  orders  on  the  town  board  in  payment  for  such  services;  that  these  orders 
had  been  presented  to  the  town  board  of  auditors,  and  had  been  disallowed  by 
that  board  on  the  ground  that  they  were  not  proper  charges  against  the  town, 
whereupon  the  court  directed  a  verdict  for  the  defendant. 

SM,  that  the  overseers  of  the  towns  in  the  county  of  Montgomery,  under  section  8 
of  chapter  42  of  the  Laws  of  1808,  were  the  sole  and  exclusive  Judges  as  to  who 
were  paupers  of  their  towns,  and  should  be  relieved  by  them,  and  that  the  exercise 
of  that  power  could  not  be  reviewed  collaterally  either  in  the  Supreme  Court  or 
by  the  town  auditors. 

8embie,  that  the  town  auditors  had  no  authority  to  examine  and  adjudicate  upon  the 
accounts  of  the  overseers  of  the  poor  at  any  other  meeting  than  that  held  on 
the  last  Tuesday  preceding  the  annual  town  meeting  of  their  town  under  sec- 
tion 1  of  chapter  172  of  the  Laws  of  18S3. 

By  chapter  8  of  said  act  it  is  made  the  duty  of  the  town  board  of  auditors  to  make 
a  statement  of  such  accounts  and  append  thereto  a  certificate,  to  be  signed  by  a 
majority  of  the  board,  showing  the  state  of  the  accounts  of  said  officers  to  the  date 
of  the  certificate,  which  statement  and  certificate  are  to  be  filed  in  the  town 
clerk's  office. 

BemJble,  that  before  parol  evidence  could  be  given  as  to  what  took  place  at  such 
meeting,  the  absence  of  the  statement  and  certificate  should  be  accounted  for  in 
such  manner  as  to  let  in  secondary  evidence  of  its  contents. 
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Appeal  by  the  plaintiff  Raymond  Christman  from  a  judgment  of 
the  Supreme  Court,  entered  in  the  office  of  the  clerk  of  the  county 
of  Montgomery  on  the  19th  day  of  February,  1890,  after  a  trial 
before  the  court  and  a  jury  at  the  Montgomery  Circuit,  at  which  a 
verdict  was  rendered  by  direction  of  the  court  in  favor  of  the 
defendant ;  and  also  from  an  order  denying  a  motion  made  for  a 
new  trial  on  the  exceptions  in  the  case,  and  to  set  aside  the  verdict 
on  the  ground  that  it  was  contrary  to  evidence,  entered  in  said 
clerk's  office  February  22,  1890. 

C.  S.  JTisbety  for  the  appellant. 

Peter  J.  Zewisj  for  the  respondent. 

Mathah,  J. : 

This  action  was  prosecuted  against  the  overseer  of  the  poor  of 
the  town  of  Amsterdam  on  an  alleged  contract  made  with  that  officer 
for  the  care  and  attention  rendered  by  plaintiffs  assignors  to  a  transient 
pauper,  supported  at  the  expense  of  the  overseer  of  that  town. 

The  case  shows  that  one  Edward  Murphy  was  found  along  the 
railroad  track  in  Amsterdam  seriously  injured,  of  which  injury  he 
subsequently  died ;  that  he  was  without  means  of  support,  and  was 
taken  care  of  by  the  overseer  of  the  poor  of  that  town ;  that  the 
overseer  of  the  poor  employed  plaintifiTs  assignors  to  nurse  and  care 
for  Murphy,  which  they  did,  one  nursing  during  the  day  and  the 
other  during  the  night. 

These  nurses  both  swear  that  the  overseer  of  the  poor  employed 
them  and  agreed  to  pay  them  or  see  them  paid.  One  of  these 
parties  was  employed  twenty-five  days  (25)  and  the  other  twenty- 
one  (21)  nights.  They  commenced  service  about  the  24th  of 
September,  1887. 

On  the  eighth  day  of  October  the  acting  overseer  of  the  poor  of 
Amsterdam  gave  to  these  persons  orders  in  the  following  forms : 

No. "  October  8,  1887. 

"  Town  board  pay  A.  Van  Auken,  a  nurse,  for  nursing  Edward 
Murphy,  a  town  charge,  the  amount  of  fifty  dollars  for  25  days 
services,  and  charge  the  same  to  the  town  of  Amsterdam. 

"JOHN  W.  THATCHER, 

^^  Overseer  of  Poor P 
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No. ''October  8, 1887. 

**  Mr.  Daniel  Martin,  a  nurse  for  Edward  Murpliy,  let  him  have 

forty-two  dollars  for  21  days  services,  and  cliarge  the  same  to  the 

town  of  Amsterdam. 

"JOHN  W.  THATCHER, 

''Overseer  of  the  Poor/* 

To  each  of  tliese  orders  was  attached  an  aOSdavit  of  the  plaintifi, 
as  assignee,  that  he  was  the  owner  of  the  claim,  and  that  no  part  of 
the  same  has  been  paid. 

On  the  trial  the  defendant  proved,  under  objection  by  the  plaintiff, 
by  several  officers  constituting  the  board  of  town  auditors,  that  the 
overseer  of  the  poor  had  presented  these  bills  to  the  town  auditors, 
and  they  were  disallowed  by  that  board  on  the  sole  ground  that  thej 
were  not  proper  charges  against  the  town.  No  record  of  the  actioD 
of  these  town  auditors  on  these  claims,  or  minutes  in  writing  of  their 
action,  was  made  by  said  board. 

Upon  these  facts  the  court  directed  a  verdict  for  the  defendant, 
and  the  plaintiff  appealed. 

Section  1926  of  the  Code  of  Civil  Procedure  enumerates  certain 
officers  who  may  maintain  actions  in  their  official  capacity  upon  con- 
tracts lawfully  made  with  them,  etc.,  and  names  overseers  of  the 
poor  among  such  officers. 

Section  1927  provides  that  "an  action  or  special  proceeding  may 
be  maintained,  against  any  of  the  officers  specified  in  the  last  section, 
upon  any  cause  of  action  which  accrues  against  them,  or  has  accrued 
against  their  predecessors,  or  upon  a  contract  made  by  their  prede- 
cessors in  their  official  capacity  and  within  the  scope  of  their  autho^ 
ity."  Under  this  provision  a  party  may  recover  upon  a  contract 
lawfully  made  with  an  overseer  of  the  poor  or  his  predecessor  in  office. 
By  section  3  of  chapter  42  of  the  Laws  of  1863,  "  the  powers  and 
duties  heretofore  conferred  upon  and  exercised  by  the  supervisors 
of  the  respective  towns  in  said  county  of  Montgomery,  so  far  as 
relates  to  the  adjudication  in  relation  to  and  the  relief  and  support 
of  the  poor,  are  hereby  conferred  upon  the  overseers  of  the  poor  of 
the  respective  towns  in  said  county." 

Under  this  statute  the  overseer  of  the  poor  of  the  town  of  A^l8te^ 
dam,  one  of  the  towns  in  that  county,  is  the  sole  and  exclusive  jndge 
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(subject,  perhaps,  to  review  for  abuse  of  that  power)  as  to  who  are  pau- 
pers of  said  town,  and  consequently  who  may  be  relieved  by  him.  In 
furnishing  such  relief  he  must  necessarily  be  invested  with  the  power 
to  make  contracts  for  the  care  of  such  as  he  may  have  adjudged  pau- 
pers, and  the  exercise  of  that  power  could  not  be  reviewed  collaterally 
either  in  this  court  or  by  the  town  auditors.  The  trial  judge  held  that  it 
was  conclusive  as  to  this  court,  and  its  exercise  could  not  be  reviewed 
on  the  trial.  But  he  held  that  the  plaintifiE  having  submitted  his 
claim  to  the  determination  of  the  board  of  town  auditors,  their 
determination  was  final  and,  until  reviewed  and  reversed  in  a  direct 
proceeding,  it  was  conclusive  upon  the  parties. 

This  would,  doubtless,  be  sound,  if  the  board  of  town  auditors 
had  power  to  pass  upon  this  claim  in  the  first  instance,  and  had,  in 
the  exercise  of  that  jurisdiction  by  a  valid  act,  with  the  parties 
Interested  legally  before  them,  made  a  determination.  But  that  is 
not  this  case.  The  plaintiff  and  defendant  never  submitted  to  the 
board  of  auditors  the  question  whether  the  defendant,  as  overseer 
of  the  poor,  waS  ^able  to  the  plaintiff  for  the  value  of  their  services, 
which  had  been  rendered  by  the  plaintiff's  assignors  for  the  defend- 
ant as  overseer  of  the  poor  under  a  valid  contract. 

Clearly  the  board  of  auditors  had  no  power  to  pass  upon  that 
question.  If  the  defendant  had  paid  the  money  under  this  contract, 
and  had  presented  it  as  a  disbursement  of  his  office  to  the  board  of 
town  auditors,  they  might  then  have  had  jurisdiction  to  pass  upon 
it,  and  then,  if  they  had  rejected  it,  they  would  have  been  required 
to  make  a  certificate  as  required  by  section  3  of  chapter  305  of  the 
Laws  of  1840,  and  which  might  be  reviewed  on  certiorari^  or  its 
allowance  compelled  by  mamdamua  if  improperly  rejected. 

But  this  plaintiff  or  his  assignors  had  no  claim  that  they  could 
enforce  directly  against  the  town  had  the  board  made  a  record 
refusing  to  allow  the  claim,  even  if  presented  by  the  plaintiff.  TVe 
do  not  see  how  that  would  have  barred  the  plaintiff's  claim  against 
the  overseer  of  the  poor  as  such.  The  legal  effect  of  this  trans- 
action was,  that  the  overseer,  by  drawing  his  draft  for  this  amount, 
acknowledged  the  existence  of  his  liability  to  the  payee,  even  if  the 
payee  presented  it  in  person  to  the  drawer,  who  refused  to  accept 
or  pay  the  same ;  it  would  not  exonerate  the  drawer,  but  rather 
tend  to  charge  him  for  its  payment.     It  matters  not  what  excuse  for 
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non-payment  is  made  by  the  drawer.  It  may  be  want  of  funds, 
or  it  may  be  a  denial  of  the  validity  of  the  claim ;  the  drawee's 
refusal,  and  the  ground  upon  which  the  refusal  is  placed,  in  no  way 
relieves  the  maker  from  his  liability  to  the  payee.  The  fact  remains 
that  the  debt  exists  and  has  not  been  paid.  We  do  not  think  that 
the  plaintifi  is  concluded  by  the  action  of  the  town  board  for  the 
reasons  above  stated. 

The  plaintifi  insists  that  it  was  error  to  receive  the  evidence  of 
the  town  auditors  as  to  their  recollection  of  what  occurred  at  the 
time  it  is  alleged  the  account  or  claim  in  question  was  presented  to 
them  or  their  action  upon  the  same,  on  the  ground  that  if  there 
was  any  legal  action  taken  before  them,  and  any  determination  by 
them,  it  should  have  been  reduced  to  writing  in  the  form  of  a  cer- 
tificate and  filed  in  the  town  clerk's  office,  and  that  would  have 
been  the  best  evidence  ;  and  that  that  certificate  or  record  should  be 
produced,  or  its  loss  or  destruction  proved  before  parol  testimony 
in  the  action  could  be  received. 

Section  1  of  chapter  172  of  the.  Laws  of  1863  provides  as  follows: 
^^  The  town  auditors  of  the  several  towns  of  this  State,  shall  examine 
the  accounts  of  tlie  overseers  of  the  poor  *  *  *  of  such  town 
for  all  moneys  received  and  disbursed  by  them,  and  shall  meet  for  the 
purpose  of  examining  the  same,  annually,  in  each  town  of  this  State 
on  the  Tuesday  preceding  the  annual  town  meeting  to  be  held  in 
each  town." 

Section  2  of  the  same  chapter  provides :  ^^All  town  officers  who 
receive  or  disburse  any  moneys  belonging  to  their  respective  towns, 
shall  on  the  last  Tuesday  preceding  the  annual  town  meeting  of  their 
town,  account  with  the  board  of  town  officers  of  such  town  for  all 
moneys  received  and  disbursed  by  them  by  virtue  of  their  offices." 

Section  3  of  the  same  act  makes  it  the  duty  of  the  town  board 
of  auditors  to  '^  make  a  statement  of  such  accounts  and  append  thereto 
a  certificate  to  be  signed  by  a  majority  of  the  board  showing  the  state 
of  the  accounts  of  the  said  *  *  *  and  other  officers  at  the  date 
oi  the  certificate ;  which  statement  and  certificate  shall  be  filed  with 
the  town  clerk  of  the  town." 

No  statute  has  been  referred  to,  nor  are  we  able  to  find  any  that 
confers  on  the  town  auditors  authority  to  examine  or  adjudicate  the 
accounts  of  overseers  of  the  poor  at  any  other  time  or  at  any  other 
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meeting.  The  ineetiDg  in  November  was  the  one  which  preceded 
the  meeting  of  the  board  of  supervisors,  and  not  the  one  preceding 
the  annual  town  meeting,  and  it  does  not  appear  that  the  town 
auditors  had  any  authority  at  that  meeting  to  audit  or  examine  the 
overseer's  account.  But  if  we  are  to  assume  that  it  was  the  regular 
meeting  to  examine  such  accounts,  then  we  think  that  the  certifi- 
cate required  by  statute  to  be  made  and  filed  would  be  clearly  the 
best  evidence,  and  its  absence  should  be  accounted  for  in  such  a  man- 
ner as  to  let  in  secondary  evidence  of  its  contents.  That  was  not 
done  or  offered  to  be  done  by  the  defendants. 

The  rule  that  records  when  required  to  be  kept  are  the  best 
evidence,  and  must  be  produced  or  their  absence  properly  accounted 
for,  before  resort  can  be  had  to  secondary  evidence,  is  too  elementary 
to  require  citation  of  authorities.  We  think  the  admission  of  that 
kind  of  evidence  in  this  case  was  error,  and  that  its  admission 
affected  prejudicially  the  rights  of  the  plaintiff. 

The  judgment  is  reversed  and  a  new  trail  ordered,  costs  to  abide 
the  event. 

Lbabned,  p.  J.,  and  Landon,  J.,  concurred  on  the  first  ground, 
that  if  the  action  of  the  auditors  is  not  binding,  it  is  immaterial 
whether  it  was  properly  proved. 

Judgment  and  order  reversed,  new  trial  granted,  costs  to  abide 
event. 


In  thb  Matter  of  the  Appuoation  of  the  SARATOGA 
ELECTRIC  RAILWAY  COMPANY  to  Aoquibe  a  Certain 
CBOSSiNa  of  the  Railroad  of  the  PRESIDENT,  MAN- 
AGERS AND  COMPANY  OF  THE  DELAWARE  AND 
HUDSON  CANAL  COMPANY. 

Appeal  from  crden  in  proceedings  for  railroad  erossinge — allegation  of  ike  petition 

oiiothe  eoneent  of  property  ownere — ^ort  to  agree. 

An  order  of  the  Supreme  Court,  appointing  commissioners  in  proceedings  to 
ascertain  and  determine  the  points  of  the  crossings  and  intersections  of  the  tracks 
of  one  railroad  by  another,  affects  a  substantial  right  within  the  meaning  of  sec. 
tion  1856  of  the  Code  of  Civil  Procedure.  Such  proceedings  are  not  regulated 
l»7  chapter  140  of  the  Laws  of  18S0. 
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The  petition  of  a  railroad  company,  incorporated  under  chapter  252  of  the  Laws 
of  1884,  asidng  for  the  appointment  of  commissioners  to  ascertain  the  points  of 
crossing  another  road,  must  allege  that  it  has  acquired  the  consent  of  one-half 
in  value  of  the  adjoining  property  owners  and  of  the  local  authorities,  to  the  con- 
struction of  its  road,  in  order  to  confer  jurisdiction  on  the  court  to  act  thereon. 

Negotiations  relative  to  the  crossing  of  one  road  by  another,  had  with  the  general 
manager,  vice-president  and  attorney  of  the  road  sought  to  be  crossed,  when 
such  ofiScers  assume  to  negotiate  for  their  company,  and  no  notice  is  given  to  the 
person  with  whom  they  confer  that  they  have  not  authority  to  act,  constitute 
an  effort  to  agree  with  such  company  within  the  requirement  of  the  statute 
relating  thereto. 

Appbal  by  the  President,  Directors  and  Company  of  the  Dela> 
ware  and  Hudson  Canal  Company  from  an  order  made  at  a  Special 
Term  of  the  Supreme  Court  held  in  Saratoga  county  on  April  15, 
1890,  wliicli  appointed  commissioners  to  ascertain  and  determine  the 
matters  referred  to  in  the  application  in  the  above^ntitled  matter. 

Edgar  T.  Bracketty  for  the  petitioner. 

Edwin  Yaungj  for  the  appellant. 

Mayham,  J. : 

This  is  an  appeal  from  the  order  of  a  Special  Term  of  this  court 
appointing  three  commissioners  on  behalf  of  the  Saratoga  Electric 
Railroad  Company  to  ascertain  and  determine  the  points  of  the 
crossings  and  intersections  of  the  track  of  the  electric  railroad  of 
said  company,  over  and  across  the  track  of  the  Rensselaer  and 
Saratoga  Railroad,  leased  and  occupied  by  the  Delaware  and  Hudson 
Canal  Company,  also  fixing  the  time  and  place  of  the  first  meeting 
of  such  commissioners. 

The  order  was  made  upon  the  petition  of  the  Saratoga  Electric 
Railway  Company,  duly  verified,  the  verified  answer  ot  the 
President,  Managers  and  Company  of  the  Delaware  and  Hudson 
Canal  Company,  and  the  proofs  taken  on  the  hearing  of  the  motion 
before  the  Special  Term.  On  the  hearing  of  the  motion  the  appel- 
lant filed  various  objections,  wliich  were  overruled  by  the  court 

The  points  urged  on  this  appeal,  upon  which  a  reversal  of  the 
order  is  asked,  are : 

First  That  the  petition  does  not  state  facts  sufficient  to  authorize 
the  court  to  make  the  order. 
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Second.  That  the  act  of  the  legislatore  under  which  the  peti- 
tioner claims  to  have  been  organized,  and  under  which  it  claims  the 
right  to  have  commissioners  appointed,  is  unconstitutional  and  void. 

The  respondent  insists  that  the  order  of  the  Special  Term  in 
appointing  commissioners  is  not  appealable,  and  in  support  of  that 
contention  urges  that  the  proceedings  on  this  application  are  regu- 
lated by  chapter  140  of  the  Ijaws  of  1850,  and  the  amendments  to 
the  same,  which,  it  is  claimed,  form  a  complete  system  of  procedure 
in  cases  of  this  character,  which  are  in  no  way  affected  by  the 
provisions  of  the  Code  relating  to  appeals  from  orders.  No  motion 
has  been  made  to  dismiss  this  appeal ;  and  as  an  appeal  has  been 
taken  in  due  form,  and  regularly  brought  on  in  this  court  for 
hearing  upon  the  merits,  it  should  not  be  dismissed  unless  it  is 
entirely  clear  that  this  class  of  cases  is  excepted  from  the  provisions 
of  the  Code  relating  to  appeals  to  the  General  Term  from  orders  of 
the  Special  Term. 

Section  1356  of  the  Code  of  Civil  Procedure  provides  that  "  an 
appeal  may  be  taken  to  the  General  Term  of  the  Supreme  Court 
*  *  *  from  an  order  affecting  a  substantial  right  made  in  a  special 
proceeding  at  a  Special  Term  or  a  Trial  Term  of  the  same  court." 

This  provision  seems  applicable  to  all  orders  in  special  proceed- 
ings affecting  a  substantial  right,  and  if  the  appointment  of  com- 
missioners, clothed  with  authority  to  hear  and  determine  disputed 
questions  between  parties,  affects  a  substantial  right,  then  the  order 
appointing  them  is,  within  this  provision,  appealable,  unless  restricted 
by  the  provisions  of  tlie  general  railroad  act  (chap.  140,  Laws  of 
1850),  which  provides  that  the  determination  of  the  General  Term 
of  the  Supreme  Court  upon  appraisal  of  damages  to  land  owners, 
shall  be  final  and  conclusive  under  that  provision.  Under  that 
provision  it  has  been  held  that  no  appeal  lies  from  the  judgment  of 
the  Supreme  Court  to  the  Court  of  Appeals.  {MaMer  of  Ddaware 
and  Hudson  Canal  Company ^  69  N.  IT.,  209.)  The  same  was  held 
in  Matter  of  Prospect  Park  and  Coney  Island  Railroad  Com' 
pany{S6  N.  Y.,  489).  But  it  will  be  observed  that  these  cases  arose  upon 
judgments  of  the  General  Term  of  the  Supreme  Court,  on  appeals 
from  orders  confirming  reports  of  commissioners  on  appraisal  of 
damages,  which  was  made  final  by  section  18  of  chapter  140,  Laws 
Hun-  Vol.  LVHI        37 
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of  lb 50,  and  in  neither  of  the  eases  cited  was  the  right  of  a  party 
to  appeal  to  the  General  Term,  from  an  order  of  the  Special  Term 
appointing  commissioners,  discussed  or  decided,  and  except,  in  so  far 
as  the  right  to  appeal  is  expressly,  by  the  act  of  1850,  prohibited  or 
abridged,  it  should  be  governed  by  the  provisions  of  the  Code  of 
Civil  Procedure,  relating  to  appeals  from  orders,  especially  where  no 
motion  has  been  made  to  dismiss  the  appeal. 

This  conclusion  brings  us  to  the  consideration  of  the  question 
raised  upon  the  merits  in  this  motion,  as  we  think  the  appointment 
of  commissioners  affected  a  substantial  right  within  the  meaning  of 
section  1356  of  the  Code. 

In  the  MaMer  of  Lookport  and  Buffalo  Radlroad  Company 
(77  N.  Y.,  658),  the  General  Term  and  Court  of  Appeals  entertained 
an  appeal  from  the  report  of  conmaissioners  on  a  contest  between 
railroads  as  to  a  crossing. 

The  allegation  of  the  incorporation  of  the  petitioner  was  sufficient, 
especially  as  the  answer  was  not  so  framed  as  to  put  in  issue  the 
existence  of  the  corporation.     (Chap.  508,  Laws  of  1875.) 

But  the  appellant  insists  that  the  petition  of  the  relator  was 
defective,  in  that  it  did  not  affirmatively  appear  from  the  same,  that 
the  relator  had  complied  with  the  provisions  of  chapter  252  of  the 
Laws  of  1 884,  under  which  it  claimed  to  have  been  incorporated. 
Section  1  of  that  act  provides  that  ^^  such  corporation  shall  also  have 
all  the  powers  and  privileges  granted,  and  be  subject  to  all  the  Ua- 
bilities  imposed  by  this  act,  or  by  the  act  entitled  ^An  act  to 
authorize  the  formation  of  railroad  corporations  and  to  regulate 
the  same,'  passed  April  2,  1850,  and  the  several  acts  amendatory 
thereof,  except  as  the  said  acts  are  hereby  modified." 

Under  this  provision  of  the  act  of  1884  it  is  insisted  by  the 
appellant  that  as  the  act  of  1 850  does  not  require  the  railroad  coi^ 
poration  to  acquire  the  consent  of  one-half  in  value  of  the  adjoining 
property  owners  before  it  could  construct,  maintain  or  operate  its 
road,  and  that  that  additional  requirement  is  imposed  by  section  3  of 
chapter  252  of  the  Laws  of  1 884,  that  it  is  incumbent  upon  the 
relators,  organizing  under  the  last-mentioned  act,  to  allege  and  prove 
that  the  requisite  consents  have  been  obtained  as  prescribed  in  that 
act,  and  that  the  procuring  of  such  consent  is  a  condition  precedent 
to  the  construction,  maintenance,  operation  or  use  of  such  railroad, 
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and  that  the  appointment  of  commissionerB  is  an  act  afiEectiug  the 
constmction,  maintenance  and  operation  of  the  relator's  railroad, 
and  that  the  relator  is  not  authorized  to  take  that  initial  step  towards 
constmction  without  first  obtaining  that  consent,  proof  of  which 
must  appear  in  the  petition  to  confer  jurisdiction  upon  the  court 
to  make  any  order  condemning  the  land  or  affecting  the  rights  of 
the  appellant. 

The  provision  relied  upon  reads  as  follows :  *'Any  company  organ- 
ized as  aforesaid,  or  any  existing  street  surface  raiboad  company  or 
corporation  heretofore  organized  for  the  purpose  of  building  and 
operating  a  street  railroad,  may  construct,  maintain  and  operate,  use 
and  extend  a  railroad  or  branches  on  the  surface  of  the  soil  through, 
upon  and  along  any  of  the  streets,  avenues,  roads  or  highways  of 
such  cities,  towns  and  villages,  and  also  through,  along  and  upon 
any  private  property  which  said  company  may  acquire  for  the  pur- 
pose, and  may  also  construct  such  switches,  sidings,  turnouts  and 
turntables  and  suitable  stands  as  may  be  necessary  for  the  convenient 
working  of  such  road,  provided  that  the  consent  in  writing  of  the 
owners  of  one-half  in  value  of  the  property  bounded  on,  and  the  con- 
sent also  of  the  local  authorities  having  control  of  that  portion  of  a 
street  or  highway  upon  which  it  is  proposed  to  construct  or  operate 
such  railroad  be,  after  the  passage  of  tliis  act,  first  obtained." 

Was  the  allegation  that  the  petitioner  had  obtained  the  requisite 
consent  under  the  provisions  a  necessary  and  material  allegation  to 
authorize  the  appointment  of  commissioners  in  this  case  ? 

Clearly  the  petitioner  would  not  be  authorized  to  construct  and 
operate  its  road  until  such  consent  was  obtained.  The  company 
may  construct  and  operate  its  road  through  and  along  such  streets 
and  avenues  or  highways  of  such  city,  town  or  village  and  also 
through,  along  and  upon  private  property  which  said  company  may 
acquire  for  the  purpose  *  *  »  «  provided  that  the  consent  in 
writing  of  the  owners  of  one-half  in  value  of  the  property  bounded 
on,     *    *     *    be  after  the  passage  of  this  act  first  obtained." 

If  the  appointment  of  these  commissioners  for  the  purpose  of 
condemning  and  getting  the  possession  of  the  right  to  cross  the 
appellant's  road-bed,  is  a  part  of  the  petitioner's  act  of  constructing 
or  operating  its  road,  then  this  consent  was  as  much  a  necessary 
prerequisite  as  the  organization  or  incorporation  of  its  companyi 
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and  an  allegation  of  that  fact  in  the  petition  would  be  as  material 
as  an  allegation  of  an  incorporation  or  the  location  of  the  route  or  a 
failure  to  agree  upon  the  terms  of  crossing,  each  of  which  are  con- 
ceded to  be  necessary  averments  in  the  petition.  {Matter  of  Lock- 
port  V.  Buffalo  Mailroad  Company y  supra.) 

It  may  be  conceded,  as  it  is  doubtless  true,  that  the  appointment 
of  these  commissioners  is  no  part  of  the  phjsicial  construction  or 
operation  of  the  road,  but  it  is  a  preliminary  prerequisite  to  the 
physicial  construction  without  which  no  physicial  construction  or 
operation  of  the  road  can  be  legally  effected. 

It  is  the  initial  step  under  the  exercise  by  the  legislature  of  the 
sovereign  power  of  eminent  domain  by  which  the  rights  of  one 
may  be  taken  and  used  by  another  for  a  public  purpose ;  and  the  steps 
prescribed  by  the  legislature  which  are  necessary  to  invest  the  appli- 
cant with  authority  to  invoke  that  power  should  dearly  appear  as 
the  foundation  of  the  proceedings. 

If  before  the  petitioner  can  exercise  the  franchise  conferred  by 
its  charter  the  legislature  has  imposed  conditions  and  restrictions, 
it  must  comply  with  such  conditions  as  a  preliminary  to  its  enjoy- 
ment of  the  grant. 

It  is  true  that  the  general  railroad  act  as  amended,  provides  a 
statutory  method  of  compelling  the  connection  and  crossing  of 
railroad  tracks  by  different  companies;  and  corporations  formed 
under  chapter  252  of  the  Laws  of  1884,  are  given  by  a  section  of 
that  act  the  following  powers : 

'^  Such  corporations  shall  also  h&ve  all  the  powers  and  privileges 
granted,  and  be  subject  to  all  the  liabilities  imposed  by  this  act,  or 
by  the  act  entitled  *•  An  act  to  authorize  the  formation  of  railroad 
corporations,  and  to  regulate  the  same,'  passed  April  2, 1850.  and  the 
several  acts  amendatory  thereof,  except  as  the  said  acts  are  herein 
modified. "     (Sec.  1,  chap.  252,  of  1884.) 

One  of  the  essential  modifications  applicable  to  the  construction 
and  operation  of  a  railroad  constructed  under  the  act  of  1884  is  the 
condition  above  referred  to,  which  is  not  found  in  the  general  rail- 
road act,  and  before  the  petitioners  can  avail  themselves  of  the 
provisions  of  the  general  railroad  act  that  condition  must  be  com- 
plied with.  That  provision  did  not  exist  in  the  statute  under  which 
the  decisions  in  the  Matter  of  Lockport  dnd  Buffalo  Bailroad 
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Company  {supra)  was  made,  and  hence  what  the  court  in  that  case 
held  to  be  sufficient  in  the  petition  does  not  control  in  this  case. 

In  that  case  it  was  not  essential  that  the  petitioners  obtained  the 
consent  of  the  one-half  in  value  of  the  adjoining  property  owners. 
It  was,  therefore,  quite  enough  for  the  petition  to  show  the  incorpo- 
ration, the  location  of  the  road,  and  that  it  crossed  the  other  road,  and 
that  terms  of  crossing  could  npt  be  agreed  upon  between  the  parties. 

In  that  case  the  corporation,  the  location  of  the  route  and  the 
failure  to  agree,  authorized  the  condemnation  of  property  and 
•the  construction  of  the  road. 

In  this  case  another  and  additional  prerequisite  exists,  just  as 
essential  to  the  enjoyment  of  the  right,  which  is  not  alleged. 

In  that  case  it  was  held  that  the  omission  to  allege  in  the  petition 
that  the  parties  had  failed  to  agree  would  be  fatal  to  the  petitioner's 
case,  and  the  court  says :  "  The  petitioner  had  no  right  to  resort  to 
the  court,  until  a  failure  to  agree  as  to  the  matter  specified.  Such 
failure  was  a  condition  precedent  to  any  standing  in  court ;  and  there 
could  be  no  failure  or  inability  to  agree,  within  the  meaning  of  the 
statute,  until  some  efforts  to  agree  had  in  good  faith  been  made." 
{Matter  of  Loohprnii  and  Buffalo  Railroad  Company^  supray  563.) 

If  an  allegation  in  the  petition  of  failure  to  agree  in  that  case 
**  was  a  condition  precedent  to  any  standing  in  court "  for  an  equally 
strong  reason,  it  would  seem  that  the  allegation  of  the  consent  required 
by  the  statute  should  be  contained  in  the  petition  in  this  case,  for 
in  this  case  the  petitioner  can  avail  itself  of  the  statutx)ry  privileges, 
provided  it  shall,  after  the  passage  of  the  act  of  1884,  procure  the 
consent  in  the  manner  prescribed  by  that  act. 

This  condition  does  not  appear  from  the  petition  or  proof  to  have 
been  complied  with,  and,  without  a  compliance  with  it,  it  would 
seem  that  the  petitioner  acquired  no  standing  in  court  which 
would  authorize  the  court  to  appoint  the  commissioners  against  the 
appellant's  objection.  The  Matter  of  the  Peoples  Railroad  Com.- 
party  (112  N.  T.,  578)  was  an  application  to  the  court  for  leave  to 
construct  the  railroad  without  the  requisite  consent,  and  for  the 
appointment  of  commissioners  to  determine  that  question,  and  does 
not  seem  to  apply  to  a  case  like  the  one  at  bar. 

It  is  also  insisted  in  this  case  by  the  appellant  that  the  petitioner 
made  no  effort  to  agree  with  the  appellant ;  in  fact,  that  the  negotia- 
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tions  with  the  general  manager,  vice-president  and  attorney  was  not  • 
an  effort  to  agree  with  the  company.     We  cannot  agree  with  the 
appellant  in  this  contention. 

The  public  are  compelled  to  deal  with  corporations  through  their 
ostensibly  authorized  officers  and  agents ;  and  while  there  are  many 
acts  which  can  only  be  done  by  the  board  of  directors  or  executive 
committee,  still,  in  a  matter  of  this  kind,  when  the  officers  and 
agents  assume  to  negotiate  for  the  company  and  give  no  notice  to 
the  person  with  whom  they  confer  that  they  are  wanting  in  authority 
to  act;  the  company  ha\dng  allowed  them  to  act  for  it,  have 
invested  them  with  apparent  authority,  upon  which  the  public 
have  a  right  to  rely. 

The  conclusion  we  have  reached  seems  to  render  it  unnecessary 
for  us  to  consider  the  remaining  and,  perhaps,  the  graver  question 
raised  by  the  appellant  of  the  constitutionality  of  the  act  of  1884, 
BO  far  as  it  purports  to.  import  into  its  provisions,  the  provisions  of 
the  general  railroad  act  relating  to  the  acquiring  of  privileges  under 
the  right  of  eminent  domain  by  the  condemnation  of  property 
or  the  right  to  its  use. 

Without  determining  the  constitutional  question  raised,  we  are 
of  the  opinion  that  the  order  should  be  reversed. 

Leabned,  p.  J.,  and  Landon,  J.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  printing  disbursements, 
and  motion  denied,  with  ten  dollars  costs. 


WILLIS  O.  POPE,  Eespondbnt,  v.  LOTTA  MoGILL,  Appel- 
lant, Impleaded  wfth  CHARLES  MoGILL. 

PhyHcian — cannot  testify  an  whom  he  rdied  for  payment  of  hie  eertieee. 

In  an  action  by  a  physician  to  recover  for  medical  services  to  a  wife,  against  the 
husband  and  wife,  the  wife  alone  answered,  setting  up  her  coverture,  alleging 
that  the  services  were  rendered  for  her  husband.  On  the  trial  the  plaintiff  was 
asked:  "When  you  rendered  the  services,  to  recover  for  which  this  action  is 
brought,  on  whom  did  you  rely  for  your  pay?"  To  which  the  defendant 
objected.  The  objection  was  overruled  and  the  plaintiff  answered:  "On  the 
defendant  Lottie  McGill." 
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SM,  that  the  question  was  inadmissible;  that  the  real  question  in  the  case  was  as 
to  who  was  liable  for  this  bill,  the  wife  or  the  husband,  which  must  depend  upon 
the  facts  constituting  the  contract  under  which  the  services  were  rendered. 

That  it  did  not  lie  with  the  plaintiff  to  determine  these  questions,  or  fix  the  liability 
by  any  intention  on  his  part,  as  to  the  person  upon  whom  he  relied  for  the 
payment  for  his  services. 

Appeal  by  the  defendant  Lotta  McGill  from  a  judgment  of  the 
Supreme  Court,  entered  in  the  office  of  the  clerk  of  the  county  of 
Essex  on  the  26th  day  of  May,  1890,  upon  the  report  of  a  referee, 
who  found,  among  other  things,  that  the  plaintiff  was  entitled  to 
judgment  against  the  defendant  Lotta  McGill  for  services  rendered 
by  the  plaintiff  as  a  physician. 

HewiM  df  Morey^  for  Lotta  McGill,  appellant. 

A,  W.  BoyntoUy  for  the  respondent. 

MA.THAM,  J. : 

This  is  an  appeal  from  a  judgment  entered  upon  the  report  of  a 
referee.  The  action  was  prosecuted  against  the  defendants  jointly  to 
recover  for  medical  services  rendered  by  the  plaintiff  as  a  physician. 
The  defendant  Charles  McGill  failed  to  answer.  The  defendant 
Lotta  McGill,  who  was  his  wife,  answered  setting  up  her  coverture 
and  alleging  that  the  services  were  rendered  for  her  husband  in  fur- 
nishing medical  attendance  for  his  family  and  denying  any  liability 
for  the  same  on  her  part. 

The  evidence  shows  that  the  defendants  were  husband  and  wife, 
and  that  the  services  were  rendered  the  family  while  they  occupied 
that  relation,  and  while  Charles  McGill,  the  husband,  supported  the 
family.  The  plaintiff  testified  that  he  treated  Lotta  and  furnished 
her  medicines  from  June,  1883,  until  June,  1888,  and  that  during 
the  same  time  he  treated  the  defendant's  children.  That  the  services 
were  worth  $205.25,  and  that  he  had  been  paid  by  the  defendant, 
Lotta  McGill,  sixty  dollars  on  that  amount,  and  that  he  rendered 
the  services  to  her  at  her  request.  On  the  trial  the  plaintiff  was 
asked  this  question :  "  When  you  rendered  the  servicss,  to  recover  for 
which  this  action  is  brought  on  whom  did  you  rely  for  your  pay  ? " 
This  question  was  objected  to  by  the  defendant  and  the  objection  was 
overruled  by  the  referee,  and  the  plaintiff  answered  "On  the 
defendant  Lotta  McGill."     Plaintiff  also  testified  that  the  defendant 
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Lotta  promised  to  pay  this  balance,  and  also  to  sign  a  note  with  her 
husband  for  the  same,  but  did  not  do  so. 

The  defendant  proved  by  the  defendant,  Charles  McGill,  that  he 
employed  the  plaintiff  to  attend  his  wife  and  family  as  a  physician ; 
that  the  account  for  such  services  was  presented  or  sent  to  him  for 
payment,  made  out  against  him  personally  and  in  the  plaintiffs 
hand-writing,  and  that  the  payments  on  the  same  were  with  his 
money ;  that  he  supported  his  family,  wife  and  child. 

The  defendant  Lotta  McGill  also  testified  that  she  did  not  employ 
the  plaintiff,  and  that  she  never  paid  him  but  five  dollars,  and  that 
was  her  husband's  money;  that  plaintiff  doctored  her,  but  that  she 
never  employed  him  or  promised  to  pay  him  for  his  services,  and 
never  agreed  to  sign  a  note  with  her  husband  for  the  amount  of  the 
bill ;  that  her  husband  had  always  supported  her  and  that  she  had 
no  separate  estate. 

Bills  of  plaintiff's  account  proved  to  have  been  rendered  by 
plaintiff,  charging  the  account  against  Charles  McGill,  one  dated 
June  14,  1888,  stating  the  balance  at  $146.25,  accompanying  which 
was  a  joint  and  several  note  dated  the  same  day  for  the  amount,  and 
payable  to  W.  G.  Pope  and  not  signed,  are  in  evidence.  The 
defendant  insists  that  the  admission  of  the  answer  of  the  plaintiff 
to  the  question,  "  On  whom  did  you  rely  for  your  pay  ? "  was  error, 
for  which  this  judgment  should  be  reversed. 

The  real  question  in  controversy  in  this  action  was,  who  was  liable 
for  this  bill ;  was  it  the  husband  or  was  the  transaction  such  as  to 
charge  this  debt  upon  the  wife  ?  The  answer  to  these  questions 
must  depend  upon  the  facts  constituting  the  contract  under  which 
the  services  were  rendered ;  and  it  does  not  lie  with  the  plaintiff  to 
determine  these  questions  or  fix  the  liability  by  any  expressed  inten- 
tion of  his  as  to  whom  he  relied  upon  for  payment.  That  would  he 
allowing  a  party  to  place  himself  in  the  position  of  the  referee  and 
testify  to  a  conclusion  which  it  was  the  province  of  the  referee  to 
determine  from  the  whole  evidence.  That  is  never  allowable. 
Witnesses  must  state  facts,  and  courts  and  jurors  must  draw  conclu- 
sions from  the  facts  proved.     {Nicolay  v.  Unger^  80  N.  Y.,  64.) 

It  is  quite  immaterial  on  whom  the  plaintiff  relied  for  his  pay, 
unless  that  reliance  grew  out  of  or  was  founded  upon  a  valid  agree- 
ment, either  expressed  or  implied ;  and  when  the  party  was  permitted 
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to  state  that  he  relied  on  Lotta,  it  was  another  way  of  saying  that 
his  agreement  was  with  her/  and  that  he  had  a  legal  right  to 
look  to  her  for  his  pay,  and  the  referee  must  have  so  regarded  it,  or 
he  woold  have  excluded  the  evidence  as  wholly  immaterial.  But 
there  is  another  ground  of  objection  which  was  raised  by  the 
defendant ;  that  the  question  called  for  a  conclusion  of  the  witness. 
We  think  the  admission  of  tliis  evidence  was  error,  which  might 
have  affected,  and  probably  did  affect  the  decision  and  determination 
of  the  referee  upon  the  question  of  fact  in  the  case. 

In  Kedar  v.  Richa/rdson  (5  Hun,  352)  this  court  held  that  the 
question  "To  whom  did  you  look  for  performance  of  the  con- 
tract ? "  was  improper ;  that  the  answer  showed  merely  the  thought, 
and  not  the  act  of  the  party,  and  was  not  competent  evidence. 

In  Be0emcmn  v.  Brooks  (39  Hun,  649),  the  question  was :  "  In 
delivering  the  goods  which  were  delivered  during  the  administration 
of  Mrs.  Clapp,  did  you  give  the  credit  to  Mrs.  Clapp  personally  or 
to  Mrs.  Brooks.  *  *  *  Not  on  paper,  but  in  your  mind?" 
This  question  was  objected  to  and  allowed  under  the  objection. 
Hdd^  error. 

In  Merritt  v.  Briggs  (57  N.  Y.,  652)  the  question  was :  "  State 
on  whose  credit  the  cattle  were  bought  ? "  Hddj  that  the  question 
was  improper. 

This  error  being  fatal  to  this  recovery,  we  do  not  feel  called  upon 
to  examine  the  other  questions  raised  as  to  the  liability  of  Lotta 
McGill,  as  a  married  woman,  upon  the  facts  proved.  The  judgment 
must  be  reversed. 

Leabned,  p.  J.,  and  Landon,  J.,  concurred  in  result. 

Judgment  reversed,  referee  discharged,  a  new  trial  granted,  costs 
to  abide  event. 

Huh— Vol.  LVm        88 


Cas.ies 


DSTBBXHIXD  m  THB 


FOURTH  DEPARTMENT 


AT 


GENERAL   TERM, 
^mlittp  1890. 


DANIEL  B.  WOOD,  Ebspotobnt,  v.  THE  CITY  OF  WATER- 
TOWN,  AppELLAirr,  Impleaded  with  Othetbs. 

Matter  and  tervant — Bub-eontraetor,  of  one  contracting  mth  a  dty  to  do  the  enHrt 
work—' the  dty  is  not  liable  for  his  negligence—  proof  of  damage  remMng  firm 
loss  qf  time. 

In  an  action  to  recover  for  injuries  alleged  to  have  been  sustained  through  the 
negligence  of  the  city  of  Watertown  in  the  work  of  repairing  a  bridge  over  i 
branch  of  the  Black  river,  within  the  limits  of  that  city,  it  appeared  that  the 
bridge  was  out  of  repair,  and  that  by  reason  of  repairs  being  made  theietm 
it  was  rendered  impassable  for  teams,  although  it  was  uaed  during  the  daytime 
by  foot  passengers;  that,  a  few  days  before  the  accident,  an  alderman  of  the 
dty,  discovering  that  one  of  the  shoes  of  the  bridge  was  broken,  directed  the 
Bagley  A  Sewell  Company  to  have  new  shoes  put  on.  The  shoes  for  the  bridge 
were  cast  by  that  company,  which  employed  Henderson  and  Hill,  who  were 
competent  and  skilled  mechanics  and  fully  qualified  to  do  the  work,  to  remove 
the  old  shoes  and  re])lace  them  with  the  new  ones  While  Henderson  and  Hill 
were  engaged  in  this  work  the  accident  occurred,  and  the  evidence  tended  to 
show  that  it  was  caused  by  their  negligence. 

Upon  the  trial  the  court  in  its  charge,  in  substance,  instructed  the  jury  that 
the  city  of  Watertown  was  chargeable  with  any  negligence  of  which  the 
Bagley  &  Sewell  Company,  or  its  employees,  Henderson  and  Hill,  were  guilty, 
and  refused  to  charge  that  if  the  Bagley  &  Sewell  Company  was  employed 
to  do  the  job  of  taking  off  the  eld  and  putting  on  the  new  shoes  with  its  own 
men  and  its  own  means,  and  employed  Henderson  and  Hill  to  help  execute  the 
work  under  its  control,  that  the  Bagley  &  Sewell  Company  was  the  superior 
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and  responsible  for  the  conduct  of  the  men,  although  the  Bagley  A  Sewell 
Company  was  doing  the  work  for  the  defendant,  and  that  there  could  be  no 
recoveiy  against  the  city  of  Watertown  for  any  accident  happening  by  reason  of 
the  taking  off  of  the  shoes  by  the  men  in  the  employment  of  the  Bagley  &  Sewell 
Company. 

Held,  that  as  the  act  which  the  Bagley  &  Sewell  Company  was  employed  to 
perform  was  not  in  any  way  wrongful,  and  the  plaintiff's  Injury  was  not  a 
necessary  consequence  of  the  direction  to  have  such  act  performed,  that  the  city 
of  Watertown  could  not  be  held  liable  for  the  negligence  of  Henderson  &  HiU 
on  the  sole  ground  that  they  were  acting  in  the  employment  of  the  Bagley  & 
Sewell  Company  which  was  employed  by  the  defendant. 

That  the  relation  of  master  and  servant  did  not  exist  between  the  city  of  Watertown 
and  Henderson  and  Hill  in  this  case. 

Where  loss  of  time  is  claimed  as  an  item  of  damage  for  personal  injury  occasioned 
by  negligence,  if  the  party  fails  to  prove  the  value  of  the  time  lost,  or  facts  upon 
which  an  estimate  of  such  value  can  be  based,  only  nominal  damages  can  be 
given  to  him. 

Appeal  by  the  defendant,  the  City  of  Watertown,  from  a  judg- 
ment of  the  Supreme  Conrt,  entered  in  the  office  of  the  clerk  of 
the  county  of  Jefferson  on  the  15th  day  of  N'ovember,  1888,  in 
favor  of  the  plaintiff  and  against  the  defendant,  the  City  of  Water- 
town,  and  from  an  order  of  the  court  denying  a  motion  for  a  new 
trial,  made  on  the  minutes  of  the  court,  dated  September  19,  1888. 

The  case  came  on  to  be  tried  at  a  Circuit  Court  held  at  the  citv 
of  Watertown,  Jefferson  county,  on  the  10th  day  of  September, 
1888,  before  the  court  and  a  jury,  at  which  the  jury  found  a  verdict 
for  the  plaintiff  and  against  the  defendant,  the  City  of  Water- 
town,  for  $1,000  damages 

Henry  PurceH^  for  the  appellant. 

S.  O,  JIuntington  dh  Son^  for  the  respondent. 

MABTm,'J. : 

This  action  was  founded  on  the  alleged  negligence  of  the  appel- 
lant. On  October  3,  188Y,  a  bridge,  which  had  been  erected  over 
a  branch  of  the  Black  river  at  a  point  within  the  corporate  limits  of 
the  city  of  Watertown,  fell  into  the  river  below.  The  plaintiff  was 
crossing  it  at  the  time  and  was  injured  by  its  fall.  The  plaintiff's 
claim  of  negligence  was  two-fold :  1.  That  the  defendant  was  negli- 
gent in  not  warning  the  plaintiff,  by  notice  or  otherwise,  of  the 
dangerous  condition  of  the  bridge.     2.  That  its  agents  and  employees 
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carelesBlj  and  negligently  performed  the  work  of  repairing  the 
bridge  which  they  had  in  charge,  and  that  by  reason  of  such  negli- 
gence the  plaintiff  was  injured. 

The  evidence  disclosed  that  this  bridge  was  out  of  repair,  and 
that  the  city  had  employed  the  firm  of  Cleveland  Bros,  to  repair  its 
abutments ;  that,  by  reason  of  such  repairs,  the  bridge  was  rendered 
impassable  for  teams  while  they  were  being  made.  The  evidence, 
however,  tended  to  show  that  it  was  used  during  the  daytime  by 
foot  passengers ;  that  the  building  of  the  abutments  did  not  render 
it  particularly  unsafe  for  that  purpose ;  and  that  the  accident  to  the 
plaintiff  was  not  in  consequence  of  the  repairing  of  the  abutments. 

A  few  days  before  the  accident  one  of  the  defendant's  aldermen, 
John  W.  Spratt,  who  was  also  a  member  of  the  street  committee  of 
the  board  of  aldermen,  was  at  the  bridge  with  the  foreman  of  the 
Bagley  &  Sewall  Company  of  Watertown,  N.  T.,  when  it  was  dis- 
covered that  one  of  the  shoes  of  the  bridge  was  broken,  and  it 
was  thought  best  to  have  new  and  heavier  shoes  put  on  each  of  the 
comers  of  the  bridge  at  the  northerly  end.  Spratt  told  the  foreman 
of  the  Bagley  <fe  Sewall  Company  to  have  such  shoes  cast  and  put 
on.  The  Bagley  &  Sewall  Company  did  an  extensive  business  in 
furnace  and  machine  work,  molding  and  casting,  in  iron  mainly, 
and  in  doing  all  kinds  of  iron  job  work.  In  pursuance  of  such 
direction  the  Bagley  &  Sewall  Company  cast  shoes  for  this  bridge, 
and  then  undertook  to  remove  the  old  ones  and  replace  them  with 
the  new.  It  employed  for  this  purpose  Henderson  and  Hill,  who 
were  competent  and  skilled  mechanics  and  fully  qualified  to  do  the 
work.  While  the  men  thus  employed  were  engaged  in  removing 
one  of  the  old  shoes  the  accident  occurred.  The  evidence  tended  to 
show  that  it  was  caused  by  the  negligence  of  the  persons  thus 
employed  by  the  Bagley  &  Sewall  Company. 

On  the  trial  the  court  charged :  "  If  the  party  who  was  engaged 
in  repairing  that  truss  was  guilty  of  any  omission  of  duty  upon  his 
part  necessary  to  maintain  the  bridge  in  its  place  and  to  guard 
against  accidents  to  those  who  might  be  upon  it  rightfully  at  the 
time,  then,  gentlemen  of  the  jury,  that  omission  would  be  an  act  of 
carelessness  on  the  part  of  the  defendant,  represented  by  that  party, 
for  which  it  would  be  chargeable  in  this  case.  If,  on  the  contrary, 
your  own  good  judgments  commend  to  you  the  conclusion  that  this 
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skilled  mechanic,  in  performing  the  work  in  the  manner  that  he  did^ 
exercised  that  care  and  prudence  which  an  ordinarily  careful  man, 
doing  the  same  work,  would  have  done,  although  this  accident  hap* 
pened  by  reason  of  the  breaking  of  the  bolt,  there  was  no  careless- 
ness on  the  part  of  the  defendant  or  its  representatives,  and  the 
defendant  is  entitled  to  vour  verdict." 

At  the  conclusion  of  the  charge  the  appellant's  counsel  requested 
the  court  to  further  charge :  "  That  if  the  jury  find  the  accident  in 
question  resulted  from  the  taking  off  of  the  shoe  at  the  north-east 
comer,  and  that  the  defendant  was  guilty  of  no  negligence  in 
employing  the  Bagley  &  Sewall  Company  in  taking  it  ofE  and 
putting  a  new  one  in  its  place  the  negligence  of  the  Bagley  & 
Sewall  Company,  if  any,  cannot  be  imputed  to  the  defendant." 

To  this  request  the  court  replied :  "  The  negligence  of  the  Bag- 
ley  &  Sewall  Company  as  an  independent  firm  can  hardly  be  attribu- 
table to  the  defendant.  The  party  employed  in  taking  off  the  shoe, 
being  in  the  employ  of  the  defendant,  if  he  was  guilty  of  any  act  of 
negligence,  the  defendant  is  chargeable  with  that,  irrespective  of  the 
Bagley  &  Sewall  Company." 

Defendant's  Counsel  —  I  understand  that  your  honor  declines 
to  charge  the  proposition  as  requested. 

The  Coubt  —  I  don't  think  I  will  say  any  more  than  I  have  said 
upon  that  proposition. 

Defendants  counsel  duly  excepted  to  the  refusal  to  charge  as 
requested. 

Defendant's  counsel  also  asked  the  court  to  charge  '^  that  it  does 
not  appear  that  the  Bagley  &  Sewall  Company  was  the  servant  of 
the  defendant  in  taking  off  the  old  and  attempting  to  put  on  the  new 
shoe,  and  asked  the  court  to  charge  the  jury  that,  upon  the  undis- 
puted evidence,  the  relation  of  master  and  servant  did  not  exist." 

The  Court  —  "  No,  I  cannot  charge  that.  If  the  jury  find  the 
evidence  of  Spratt  to  be  true,  that  he  engaged  the  Bagley  &  Sewall 
Company  to  put  on  the  new  shoe,  and  they  confided  the  work  to  their 
subordinate,  the  party  who  was  engaged  in  it,  and  the  Bagley  & 
Sewall  Compaay,  as  well  as  the  subordinate,  would  occupy  the 
position  of  servant  to  the  defendant." 

Defendant's  Counsel  —  "  To  your  honor's  qualification  I  desire 
to  except,  and  to  the  charge,  as  made,  I  also  desire  to  except." 
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Defendant's  counsel  also  requested  the  court  to  charge  the  jury  : 
^^  That,  upon  the  undisputed  evidence,  the  persons  actually  engaged  in 
taking  off  the  shoe  in  question,  to  wit,  Henderson  and  Hill,  at  the 
time  of  the  accident,  were  the  servants  of  the  Bagley  &  Sewall 
Company,  and  not  of  the  defendant,"  which  the  court  declined  to 
charge,  and  defendant's  coimsel  duly  excepted,  and  also  excepted  to 
the  charge  as  made.'' 

Defendant's  counsel  also  requested  the  court  to  charge  the  jury : 
"  That,  if  they  find  that  the  Bagley  &  Sewall  Company  was  employed 
to  do  the  job  of  taking  off  the  old  and  putting  on  the  new  shoe, 
with  its  own  men  and  its  own  means,  and  employed  others,  to  wit, 
Henderson  and  Hill,  to  help  to  do  or  to  execute  the  work  for  and 
under  its  control,  the  Bagley  &  Sewall  Company  is  the  superior, 
and  responsible  for  the  conduct  of  the  men,  nothwithstanding  the 
Bagley  &  Sewall  Company  was  doing  the  work  for  the  defendant, 
and  that  there  can  be  no  recovery  for  any  accident  occurring 
because  of  taking  off  the  shoe  by  the  men  in  the  employ  of  the 
Bagley  &  Sewall  Company." 

The  court  refused  to  charge  the  proposition  as  stated,  to  which 
refusal  the  defendant  duly  excepted. 

The  court  by  its  charge  instructed  the  jury  that  the  city  ol 
Watertown  was  chargeable  with  any  negligence  of  which  the 
Bagley  &  Sewall  Company,  or  its  employees,  Henderson  and  Hill, 
were  guilty,  and  refused  to  charge  that  if  the  Barley  &  Sewall 
Company  was  employed  to  do  the  job  of  taking  off  the  old  and 
putting  on  the  new  shoes,  with  its  own  men  and  its  own  means, 
and  employed  Henderson  and  Hill  to  help  execute  the  work  under 
its  control,  that  the  Bagley  &  Sewall  Company  was  the  superior  and 
responsible  for  the  conduct  of  the  men,  although  the  Bagley  & 
Sewall  Company  was  doing  the  work  for  the  defendant,  and  that 
there  could  be  no  recovery  for  any  accident  by  reason  of  taking  off 
the  shoe  by  the  men  in  the  employ  of  the  Bagley  &  Sewall 
Company.    It  is  claimed  by  the  appellant  that  this  was  error. 

In  examining  the  validity  of  these  exceptions,  without  deciding 
the  question,  we  will  assume  that  the  alderman  who  employed  the 
Bagley  &  Sewall  Company  to  do  this  work  had  power  to  act  for  the 
defendant  in  thus  employing  it.  Assuming  that  such  power  existed, 
did  the  employment  proved  render  the  defendant  liable  for  the 
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negligence  of  the  persons  furnished  by  the  Baglej  &  Sewall  Com- 
pany to  do  tlie  work  ?  It  cannot  be  pretended  that  the  act  which 
this  company  was  employed  to  perform  was  in  any  way  wrongful, 
nor  that  the  plaintiffs  injury  was  the  necessary  consequence  of  the 
direction  to  have  such  act  performed.  The  most  that  can  be  claimed 
in  this  case  is  that  Henderson  and  Hill,  who  were  doing  the  work 
on  the  bridge  for  the  Bagley  &  Sewall  Company,  were  negligent, 
and  plaintiff's  injury  resulted  from  such  negligence. 

The  appellant's  claim,  that  the  above  exceptions  to  the  charge  and 
refusals  to  charge  were  well  taken,  must  be  sustained,  unless  the  rela- 
tion of  master  and  servant  existed  between  the  defendant  and  the 
persons  who  were  guilty  of  the  negligence  which  caused  the  accident, 
if  the  accident  was  the  result  of  negligence. 

The  defendant  cannot  be  held  liable  for  the  negligence  of  Hender- 
son and  Hill  on  the  sole  ground  that  they  were  there  acting  in  pur- 
suance of  an  employment  of  the  Bagley  &  Sewall  Company  by  the 
defendant.  '^  It  is  not  enough,  in  order  to  establish  a  liability  of 
one  person  for  the  negligence  of  another,  to  show  that  the  person 
whose  negligence  caused  the  injury  was  at  the  time  acting  under  an 
employment  by  the  person  who  is  sought  to  be  charged.  It  must 
be  shown,  in  addition,  that  the  employment  created  the  relation  of 
master  and  servant  between  them."  {King  v.  Jf.  Y.  C.  and 
H.  JR.  R.  R.  Co.,  66  N.  T.,  181, 184.) 

Did  the  relation  of  master  and  servant  exist  between  the  defendant 
and  Henderson  and  Hill  ?  In  examining  this  question  it  will  be 
remembered  that  the  only  evidence  of  any  action  on  the  part  of  the 
defendant  was,  that  one  of  its  aldermen,  who  was  a  member  of  its 
street  committee,  directed  the  Bagley  &  Sewall  Company  to  have 
new  and  heavier  shoes  cast  and  placed  under  the  bridge.  There 
were  no  directions  as  to  the  manner  in  which  the  work  was  to  be 
done,  as  to  the  persons  who  should  be  employed  to  do  it,  as  to  the 
means  to  be  used  in  removing  the  old  shoes  and  replacing  them 
with  the  new  ones,  nor  as  to  the  manner  in  which  the  bridge 
should  be  supported  while  this  was  done.  Henderson  &  Hill  were 
not  selected  by  the  defendant  to  do  this  work,  nor  were  they  in  any 
way  under  its  control.  The  work  was  to  be  done  and  the  materials 
f unished  by  the  Bagley  &  Sewall  Company;  The  services  were  to 
be   rendered  and  the  materials  furnished   in   the    course  of  an 
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independent  occupation,  which  represented  the  will  of  the  defend- 
ant only  as  to  the  result  of  the  work,  and  not  as  to  the  means  by 
which  it  was  to  be  accomplished.  The  important  question  presented 
here  is  whether,  under  these  circumstances,  it  could  be  properly 
held  that  the  relation  of  master  and  servant  existed  between  the 
defendant  and  the  persons  employed  by  the  Bagley  &  Sewall 
Company  to  do  this  work,  or  whether  the  Bagley  &  Sewall  Company 
was  an  independent  contractor. 

'^As  a  general  rule,  where  a  person  is  employed  to  perform  a 
certain  kind  of  work,  in  the  nature  of  repairs  or  improvements 
to  a  building,  by  the  owner  thereof,  which  requires  the  exercise  of 
skill  and  judgment  as  a  mechanic,  the  execution  of  which  is  left 
entirely  to  his  discretion,  with  no  restriction  as  to  its  exercise  and 
no  limitation  as  to  the  authority  conferred  in  respect  to  the  same, 
and  no  provision  is  especially  made  as  to  the  time  in  which  the 
work  is  to  be  done,  or  as  to  the  payment  for  the  services  rendered, 
and  the  compensation  is  dependent  upon  the  value  thereof,  such 
person  does  not  occupy  the  relation  of  a  servant  under  the  control 
of  the  master,  but  he  is  an  independent  contractor,  and  the  owner  is 
not  liable  for  his  acts  or  the  acts  of  his  workmen  who  are  negligent 
and  the  cause  of  injury  to  another.  If  the  owner  of  a  building 
employs  a  mechanic  to  make  repairs  upon  the  same  without  any  specific 
arrangement  as  to  the  terms  and  conditions,  such  employment  is  in 
the  nature  of  an  independent  contract  which  imposes  upon  the 
employee  the  responsibility  incurred  by  acts  of  negligence  caused 
by  himself  or  those  who  are  aiding  him  in  the  performance  of  the 
work."  {Hexamer  v.  Webby  101  N.  Y.,  377,  383 ;  see,  also,  Blake 
V.  Ferrisy  5  id.,  48 ;  Pack  v.  Mayor^  8  id.,  222 ;  Kdly  v  Mayer ^ 
11  \^.y^Z2\  McCaffertyY.  S.  D.  amd  P.  M.  R.  B.  Cb.,61  id.,  178; 
Sam  V.  Mayor y  70  id.,  462 ;  Town  of  Pierrepont  v.  Zovdsss, 
72  id.,  211 ;  Devlin  v.  Smithy  89  id.,  470 ;  Herrington  v.  ViUa^ 
of  Lansinghurghy  110  id.,  145.) 

We  think  the  authorities  cited  decisive  of  the  question  under 
consideration,  and  that  it  must  be  held  that  the  relation  of  master 
and  servant  did  not  exist  between  the  defendant  and  the  Bagley  & 
Sewall  Company,  or  between  the  defendant  and  the  persons  assigned 
by  the  Bagley  &  Sewall  Company  to  repair  this  bridge,  but  that 
the  Bagley  &  Sewall  Company  was  an  independent  contractor  to 
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inake  the  repairs  directed.  It,  therefore,  follows  that  the  defendant's 
exceptions  to  the  charge,  and  to  the  refusal  of  the  court  to  charge 
as  requested,  were  well  taken. 

But  it  is  said  that  the  defendant  was  negligent  in  not  preventing 
the  use  of  this  bridge  or  giving  travelers  notice  of  its  dangerous 
condition.  The  learned  counsel  for  the  respondent,  in  his  brief^ 
concedes  that  ^^  when  plaintiff  and  son  commenced  crossing,  and 
until  they  had  got  about  two-thirds  of  the  way  over,  and  until  the 
last  fatal  blow  was  given  upon  the  nut,  the  bridge  was,  in  fact^ 
safe."  If  that  was  the  case,  it  is  difficult  to  discover  how  or  in 
what  manner  the  defendant  was  negligent.  It  had  no  notice,  either 
actual  or  constructive,  that  the  bridge  had  or  was  about  to  become 
unsafe.  It  had  a  right  to  assume  that  the  work  would  be  done  by 
its  contractor  in  a  careful  and  proper  manner.  The  learned  counsd 
for  the  respondent,  in  his  brief,  again  says :  "  To  all  appearances 
the  bridge  was  unsafe  (for  teams)  or  unfit  for  teams,  but  safe  for 
footmen  to  cross."  If  this  was  so,  it  cannot  be  readily  perceived 
how  the  defendant  was  negligent  in  not  preventing  the  use  of  the 
bridge  by  persons  desiring  to  pass  over  it  on  foot. 

If,  however,  we  were  to  assume  that  it  was  a  question  of  fact  for 
the  jury  whether  the  defendant  was  negligent  in  not  preventing 
the  use  of  the  bridge,  or  in  not  giving  notice  to  travelers  that  it  was 
unsafe,  that  would  not  justify  us  in  disregarding  the  error  of  the 
court  in  charging  that  the  defendant  was  liable  for  the  negligence 
of  Henderson  and  Hill,  as  the  jury  may  well  have  based  its  verdict 
solely  upon  the  theory  of  such  liability. 

The  court  also  charged  :  "  He  (the  plaintiff)  is  entitled,  by  way 
of  remuneration,  to  recover  the  value  of  the  time  which  he  has  lost 
by  reason  of  this  accident,  if  he  can  recover  at  all.  What  that  is 
worth  is  left  entirely  to  speculation.  There  is  no  evidence  that  he 
was  engaged  in  any  particular  pursuit,  or  that  he  was  enabled  to 
earn  any  particular  wages.  Indeed,  what  his  business  was,  or  what 
his  capacity  was,  for  earning  at  the  time  of  the  accident,  seems  to 
have  been  left  entirely  out  of  the  case.  But  he  was  forty-six  years 
of  age;  his  own  evidence  shows  he  was  enjoying  good  healthy 
capable  of  laboring,  and  whatever,  in  your  good  judgment,  his  time 
is  worth,  founded  upon  the  evidence  in  the  case,  which  he  lost  by 
Hun  —Vol.  LVHI        39 
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reason  of  the  immediate  results  of  the  injm-y  which  he  sustained, 
he  is  entitled  to  recover  as  damages  in  this  case."  To  this  portion 
of  the  charge  the  defendant's  counsel  excepted  as  follows : 

Dbfend ant's  Counsel — "We  also  except  to  so  much  of  your 
Honor's  charge  as  submits  to  the  jury  the  question  of  the  value  of 
the  plaintiff's  time  as  an  element  of  damages,  for  the  reason  that 
there  is  no  evidence  to  show  what  the  value  of  his  time  was." 

The  Court  —  "I  think  I  will  leave  the  question  as  I  have  sug- 
gested it,  upon  the  evidence  of  the  age  of  the  party ;  that  he  was  a 
mason  by  trade,  and  that  up  to  the  time  of  the  injury  he  was  enjoy- 
ing good  health,  and,  for  aught  that  appears,  was  of  good  habita. 
Upon  the  evidence  the  jury  have  some  basis  upon  which  they  can 
ascertain  the  value  of  his  services  at  the  time." 

Defendant's  Counsel  —  "We  also  except  to  the  supplemental 
charge." 

Where  loss  of  time  is  claimed  as  an  item  of  damages  for  personal 
injuries  occasioned  by  negligence,  if  the  plaintiff  fails  to  prove  the 
value  of  the  time  lost,  or  facts  on  which  an  estimate  of  such  valu9 
can  be  found,  only  nominal  damages  for  that  item  can  be  given. 
{Leeds  v.  Metropolitan  Oaa-LigJU  Co.j  90  N.  Y.,  26.)  In  the  case 
cited  it  was  proved  that  the  plaintiff  was  engaged  m  business  at  the 
time  of  the  injury,  but  had  not  been  able  to  attend  to  it  since. 
It  was  not  shovni  what  his  business  was  or  the  value  of  his  time, 
or  any  facts  as  to  his  occupation,  from  which  the  value  could  be 
estimated.  The  court  charged  that  plaintiff,  if  entitled  to  a  verdict, 
was  entitled  to  recover  compensation  for  the  time  lost.  Held,  error, 
as  the  jury  was  left  to  guess  or  speculate  upon  the  value  of  the  lost 
time  without  any  basis  in  that  respect  for  the  judgment  to  rest  upon. 
We  think  the  case  cited  is  decisive  of  this  question,  and  that  it  was 
error  to  charge  that  the  plaintiff  was  entitled  to  recover  the  value 
of  the  time  which  he  had  lost  by  reason  of  this  accident.  As  was 
weU  said  by  the  judge  in  his  charge,  what  that  time  was  worth 
was  left  entirely  to  speculation.  There  was  no  evidence  that  he 
was  engaged  in  any  particular  pursuit  or  that  he  was  enabled  to 
earn  any  particular  wages.  Indeed,  what  his  business  was,  or  what 
his  capacity  was,  for  earning  at  the  time  of  the  accident,  seems  to 
have  been  entirely  left  out  of  the  case.  The  effect  of  the  instruc- 
tion was  to  leave  it  to  the  jury  to  speculate  as  to  the  value  of 
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the  time  which  was  lost  by  reason  of  this  accident.  We  think  the 
charge  was  clearly  within  the  principle  of  the  decision  of  the  case 
above  cited,  and  that  it  was  erroneous.  The  doctrine  of  the  Leeds 
GasCj  so  far  as  applicable  to  the  case  at  bar,  is  in  no  way  affected  by 
the  doctrine  of  the  People  ex  reL  Deoerell  v.  M.  M,  P.  Union  (118 
N.  T.,  101),  as  in  the  latter  case  there  was  evidence  upon  which 
to  base  an  estimate  of  the  damages.  As  was  said  by  the  learned 
jadge  who  delivered  the  opinion  in  that  case :  "  The  question  in 
this  respect  differed  from  that  in  the  Leeds  CaaeP 

An  examination  of  the  appeal  book  upon  which  the  case  in  113 
New  York  was  heard  in  the  Court  of  Appeals  shows  that  the 
relator's  evidence  was  to  the  effect  that  while  he  was  a  member  of 
the  respondent  union  his  income  was  from  twenty-five  to  thirty 
dollars  per  week,  and  that  after  he  was  expelled  it  did  not  exceed 
five  dollars  a  week.  Therefore,  in  that  case,  there  was  evidence 
upon  which  a  claim  for  damages  could  be  based  with  some  degree 
of  certainty.  In  the  case  at  bar  there  was  no  such  evidence.  The 
value  of  the  plaintiff's  time  was  left  to  the  mere  guess  or  specula- 
tion  of  the  jury. 

For  the  errors  pointed  out  we  think  the  judgment  and  order 
appealed  from  should  be  reversed. 

Judgment  and  order  reversed  and  a  new  trial  ordered,  with  costs 
to  abide  the  event. 

Habdik,  p.  J.,  and  Mebwin,  J.,  concurred. 

Judgment  and  order  reversed  on  the  exceptions  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 
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WILLIAM  M.  PECK,  Respondbnt,  v.  ALVA  M.  BALDWIN, 

Appeulant*  i 


BuppUnwniary  proeeeding9 — the  order  far  the  eawmination  ef  the  debtor  mutt  be 
made  returnable  btfore  one  of  the  offieere  mentioned  in  eeetion  2484  of  the  Code  of 
Civil  Procedure, 

In  supplementary  proceedings,  instituted  before  a  Justice  of  the  Supreme  Court 
upon  a  judgment  recovered  in  that  court,  where  the  execution  has  been  issued 
out  of  the  Supreme  Court,  the  order  for  the  examination  of  the  Judgment-debtor 
must  be  made  returnable  before  a  Justice  of  the  Supreme  Court  residing  in  the 
Judicial  district  embracing  the  county  to  which  the  execution  has  been  issued,  or 
before  the  county  Judge,  or  a  special  county  Judge,  or  spedal  surrogate  of  thst 
county,  or  of  an  adjoining  county. 

The  provisions  of  section  24d4  of  the  Code  of  Civil  Procedure,  in  this  respect,  are 
applicable  to  a  proceeding  instituted  before  a  Justice  of  the  Supreme  Comt, 
where  the  execution  has  been  issued  out  of  that  court,  and  are  not  confined 
in  their  operation  to  proceedings  instituted  before  such  a  Justice  where  sn 
execution  has  been  issued  out  of  another  court.    (Habdin,  P.  J.,  dissenting.) 

Appeal  by  the  defendant  Alva  M.  Baldwin  from  an  order  made 
at  a  Special  Term  of  the  Sapreme  Court,  held  at  the  village  of 
Watkins,  in  the  county  of  Schuyler,  on  the  17th  day  of  June,  1890, 
and  entered  in  the  Tompkins  county  clerk's  office  on  the  7th  day  of 
July,  1890,  which  order  denied  a  motion  to  set  aside  the  order  in 
supplementary  proceedings,  and  the  order  appointing  a  receiver, 
theretofore  granted  in  the  action. 

The  judgment  against  the  defendant  upon  which  these  proceed- 
ings were  based  was  in  the  Supreme  Court,  and  was  entered  in  the 
office  of  the  clerk  of  Tompkins  county  of  which  county  the  defend- 
ant was  a  resident.  Execution  was  issued  upon  such  judgment  to 
the  sheriff  of  that  county  and  no  other.  Upon  the  return  of  the 
execution  unsatisfied,  the  respondent  applied  to  Hon.  George  ^. 
Kennedy,  a  justice  of  the  Supreme  Court,  residing  in  the  fifth 
judicial  district,  for  an  order  in  supplementary  proceedings  to 
examine  the  defendant  as  such  judgment-debtor.  The  order  was 
granted,  but  contained  no  provision  making  it  returnable  before  a 
justice  of  the  Supreme  Court  residing  in  the  sixth  judicial  district, 
or  the  county  judge  or  special  county  judge  or  special  surrogate  of 
Tompkins  county,  or  of  any  adjoining  county.  The  county  of 
Tompkins  is  embraced  within  the  sixth  judicial  district. 
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A  referee  was  appointed  by  such  order  to  examine  the  appellant. 
Upon  the  hearing  before  the  referee  the  appellant  objected  to  the 
proceedings  on  the  ground  that  they  did  not  require  the  subsequent 
proceedings  to  be  had  before  a  justice  of  the  Supreme  Court  in 
the  district  in  which  the  appellant  resided.  Subsequently  an  appli- 
cation was  made  before  Judge  Kennedy  for  the  appointment  of  a 
receiver,  upon  which  application  the  appellant  appeared  and  objected 
to  the  granting  of  such  order  upon  the  ground  that  the  order  for 
an  examination  of  the  defendant  was  irregular,  in  that  it  was  granted 
by  a  justice  of  the  Supreme  Court  of  the  fifth  judicial  district, 
while  the  defendant  resided  in  the  sixth,  and  the  order  required  the 
subsequent  proceedings  to  be  had  before  a  justice  of  the  fifth  judicial 
district,  when  it  should  have  required  them  to  have  been  had  before 
a  justice  of  the  sixth  judicial  district,  where  the  defendant  resided. 
These  objections  were  overruled,  and  Mr.  Justice  Kennedy  made 
an  order  appointing  a  receiver  of  the  defendant's  property. 

From  that  order  an  appeal  was  taken  to  the  General  Term,  where 
the  appeal  was  dismissed  on  the  ground  that  an  appeal  could  not  be 
taken  to  the  General  Tenn  from  such  an  order,  that  the  appellant's 
remedy  was  by  motion  at  Special  Term  to  vacate  the  same.  Sub- 
sequently the  appellant  made  a  motion  at  the  Schuyler  Special  Term 
to  vacate  the  orders  referred  to,  which  motion  was  denied,  and  from 
the  order  denying  that  motion  this  appeal  was  taken. 

M.  N.  Tompkins^  for  the  appellant. 

Ceylon  H,  Lewis,  for  the  respondent. 

Mabtin,  J. : 

Section  2434  of  the  Code  of  Civil  Procedure,  so  far  as  it  is 
applicable  to  the  question  involved  on  this  appeal,  in  effect  provides 
that  either  of  the  special  proceedings  mentioned  in  section  2432 
may  be  instituted  before  a  judge  of  the  court  out  of  which  the 
execution  issued,  which  includes  a  justice  of  the  Supreme  Court, 
where  the  execution  was  issued  out  of  that  court.  {Baldwin  v. 
Perry,  25  Hun,  72.)  It  then  provides  that  where  the  execution 
is  issued  out  of  a  court  other  than  the  Supreme  Court,  and  the 
judges  thereof  are  absent  or  disqualified,  such  special  proceed- 
ings may  be  instituted  before  a   justice  of  the  Supreme  Court 
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Then  follows  this  provision :  ^^  In  that  case  if  he  does  not  reside 
within  the  judicial  district  embracing  the  county  to  which  the  exe- 
cution was  issued,  the  order  made  *  *  «  by  him  must  be 
returnable  to  a  justice  of  the  Supreme  Court  residing  in  that  district^ 
or  the  county  judge  or  the  special  county  judge  or  special  surrogate 
of  that  or  an  adjoining  county,  as  directed  in  the  order." 

The  question  presented  is,  whether  the  provisions  contained  in 
the  last  sentence  of  that  section  are  applicable  to  a  proceeding 
instituted  before  a  justice  of  the  Supreme  Court  where  the  execution 
has  been  issued  out  of  that  court,  or  whether  it  is  confined  in  its 
operation  to  proceedings  instituted  before  such  a  justice  where  an 
execution  has  been  issued  out  of  another  court  An  exact  and 
literal  reading  of  the  section  might,  perhaps,  seem  to  indicate  that 
this  provision  was  limited  in  its  application  to  the  latter  case,  but 
was  such  the  intent  of  the  legislature } 

It  is  one  of  the  rules  of  construction  applicable  to  statutes  that 
the  intent  of  the  legislature  is  to  be  sought  for,  and  when  discovered 
is  to  prevail  over  the  literal  meaning  of  the  words  of  any  part  of  a 
law.  This  intent  is  to  be  found  not  only  by  considering  tlie  words 
of  any  part,  but  by  ascertaining  the  general  purposes  of  the  whole. 
The  exact  and  literal  wording  of  an  act  may  sometimes  be  rejected 
if,  upon  a  survey  of  the  whole  act  and  the  purpose  to  be  accom- 
plished, or  the  wrong  to  be  remedied,  it  is  plain  that  such  exact  and 
literal  rendering  of  the  words  would  not  carry  out  the  legislative 
intent.  {People  ex  rel.  Jackson  v.  Potter^  47  N.  Y.,  375 ;  Bdl  v. 
Mayor^  etc.,  105  id.,  144 ;  Ddafield  v.  Brady y  108  id.,  529 ;  People 
ex  rel.  Killeen  v.  Angle^  109  id,,  568.) 

In  seeking  the  intent  of  the  legislature  in  passing  this  statute  we 
are  led  to  inquire  what  object  or  purpose  was  to  be  accomplished  or 
what  wrong  was  to  be  remedied  by  its  enactment.  A  history  of  the 
legislation  upon  this  subject  discloses  that  anterior  to  the  amendment 
of  section  292  of  the  Code  of  Procedure,  which  was  passed  in  1867, 
there  was  no  express  provision  requiring  an  order  in  supplementary 
proceedings,  made  by  a  justice  of  the  Supreme  Court,  to  direct  the 
subsequent  proceedings  to  be  had  before  a  justice  of  the  district 
where  the  judgment-debtor  resided  or  had  a  place  of  business.  At 
that  time,  however,  as  now,  the  examination  of  the  debtor  was 
required  to  be  had  in  the  county  where  he  resided.     That  was  so 
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before  the  Code  of  Procedure  {Bank  of  Monroe  v.  Keelery  9  Paige, 
249),  and  also  under  the  Code  of  Procedure,  except  during  the  years 
1849  and  1850.  But  in  1867  the  Code  was  amended  by  requiring 
the  proceedings  subsequent  to  the  order  for  the  examination  of  a 
judgment-debtor  to  be  had  in  the  judicial  district  where  he  resided. 

The  manifest  purpose  of  this  amendment  was  to  prevent  the 
judgment-creditor  from  compelling  the  debtor  to  attend  the  subse- 
quent proceedings  in  a  portion  of  the  State  remote  from  his  residence 
or  not  appear.  This  was  both  reasonable  and  just.  It  certainly  is 
unjust,  and  in  many  eases  would  be  oppressive  to  compel  a  judgment- 
debtor  to  attend  such  proceedings  at  a  place  distant  from  his  resi- 
dence or  place  of  business  while,  enjoined  from  using  any  money  or 
property,  he  may  have  to  pay  his  expenses  or  to  pay  an  attorney  for 
his  services  in  appearing  for  him.  The  object  and  purpose  of 
this  amendment  was  to  provide  a  remedy  against  such  a  course  of 
procedure. 

The  law,  as  thus  amended,  remained  in  force  until  after  the  Code 
of  Civil  Procedure  went  into  operation.  Section  2434  of  the 
Code  of  Civil  Procedure  was  intended  as  a  re-enactment  of  that 
portion  of  section  292  of  the  Code  of  Procedure  which  designated 
the  judge  before  whom  these  proceedings  might.be  instituted  and 
continued,  and  which  provided  that  where  an  order  was  made  by  a 
justice  of  the  Supreme  Court,  all  subsequent  proceedings  should 
be  had  before  some  justice  in  the  judicial  district  where  the  judg- 
ment-debtor resided.  (See  Senate  Committee's  note  to  §  2434,  and 
Mr.  Throop's  note  to  same  section.)  In  the  latter  it  is  stated 
that  this  section  is  taken  irom  section  292  and  amended  as 
required  by  sections  2432  and  2433  of  the  Code  of  Civil  Procedure, 
and  also  as  required  by  section  7  of  chapter  545,  Laws  of  1874, 
relating  to  the  Marine  Court  of  the  city  of  New  York.  It  is  then 
added :  "  The  words  '  where  the  judgment-debtor  resides '  have  been 
omitted  in  the  third  sentence  and  the  clause  has  been  mserted  in 
the  fourth  sentence,  applying  the  corresponding  provision  to  a  case 
where  the  justice  of  the  Supreme  Court  resides  in  a  district  other 
than  that  to  which  the  execution  was  issued ;  because,  in  certain 
cases,  the  execution  may  issue  to  the  county  where  the  judgment- 
debtor  has  an  office,  and  if  he  is  a  non-resident,  the  words  expunged 
are  meaningless."    It  Is  quite  apparent  that  the  commissioners  who 
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drafted  the  Code  of  Civil  Procedure  did  not  intend  to  change  the 
provision  of  section  292  of  the  Code  of  Procedure  in  relation  to 
proceedings  instituted  before  a  justice  of  the  Supreme  Court,  except 
to  expunge  the  words  **  where  the  judgment-debtor  resides,"  and 
insert  in  lieu  thereof  the  words  "  embracing  the  county  to  which 
the  execution  was  issued."  This  was  the  onlj  change  mentioned, 
and  I  think  the  only  change  intended. 

I  cannot  think  tliat  it  was  the  intent,  either  of  the  commissioners 
or  of  the  legislature,  to  repeal  this  salutary  provision  entirely  or  in 
part.  All  admit  that  it  was  not  intended  tliat  it  should  be  wholly 
repealed.  Why,  then,  should  it  have  been  re-enacted  in  part  only  ? 
Can  any  good  reason  be  assigned  or  suggested  why  the  legislature 
should  have  purposely  repealed  this  provision  so  far  as  applicable 
to  an  action  in  the  Supreme  Court,  and  re-enacted  it  as  to  an  action 
in  any  other  court  ?  I  can  imagine  none.  Surely  not  because  it 
would  be  less  inconvenient  or  burdensome  to  the  debtor  in  one  case 
than  the  other,  as  it  is  manifest  that  such  would  not  be  the  case.  If 
no  sufficient  reason  can  be  found  for  such  a  distinction,  then  it  is  at 
least  fair  to  presume  that  the  legislature  did  not  intend  to  create  it, 
unless  the  language  employed  is  so  clear  and  unambiguous  as  to  show 
conclusively  that  such  was  the  intent. 

I  do  not  think  the  language  employed  requires  any  such  construe- 
tion.  It  seems  to  me  that  the  words  "  in  that  case "  may  well  be 
construed  as  referring  to  a  proceeding  instituted  before  a  justice 
of  the  Supreme  Court,  unlimited  to  a  case  where  an  execution  was 
issued  out  of  a  court  other  than  that.  If  it  was  limited  to  a  case 
in  a  court  other  than  the  Supreme  Court,  then  the  provision  that  it 
might  be  returnable  before  the  county  judge,  or  special  county 
judge  or  special  surrogate  of  that  county  would  seem  to  be  incon- 
sistent with  the  condition  which  must  exist  to  authorize  the  justice 
to  make  the  order.  It  is  only  when  each  of  the  judges  before  whom 
the  proceeding  might  be  instituted  is  absent  or  disqualified  that  a 
justice  of  the  Supreme  Court  can  make  the  order,  and  if  that  is  the 
only  case  where  he  must  make  the  subsequent  proceedings  return- 
able before  another  judge,  it  would  be  idle,  if  not  absurd,  to  provide 
that  he  might  make  the  proceeding  returnable  before  a  class  of 
officers  who  were  unable  to  act. 

It  seems  to  me  that  the  obvious  purpose  of  both  the  commissionerB 
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and  the  legislature  was  to  re-enact  the  provisions  of  section  292  of 
the  Code  of  Procedure  in  relation  to  an  order  made  by  a  jnstice  of 
the  Supreme  Court,  and  to  provide  that  in  all  cases  where  the  order 
is  made  by  such  a  justice,  the  subsequent  proceedings  must  be  had 
in  the  judicial  district  embracing  the  county  to  which  the  execution 
was  issued,  or  in  that  county  or  an  adjoining  one,  if  before  tlie  other 
officers  mentioned.  I  am  also  of  the  opinion  that  that  section  may 
be  construed  so  as  to  carry  out  that  purpose  and  intention  without 
doing  violence  to  the  language  employed. 

Thus  far  I  have  discussed  this  question  without  reference  to  the 
authorities  bearing  upon  it.  In  Browning  v.  Hayes  (41  Hun,  382), 
this  question  was  before  the  General  Term  of  the  second  depart- 
ment, and  that  court  held  that  where  an  order  was  made  by  a  justice 
of  the  Supreme  Court  to  examine  a  judgment-debtor  residing  in 
another  judicial  district,  the  order  must  be  made  returnable  before 
a  justice  of  that  district,  although  the  execution  was  issued  out  of 
the  Supreme  Court.  In  deciding  that  case,  it  was  held  that  the 
words  "  in  that  case,"  in  section  2434,  did  not  alone  refer  to  orders 
made  for  inferior  judges,  but  were  intended  to  embrace  all  orders 
made  before  a  justice  of  the  Supreme  Coart.  This  case  was  cited 
with  approval  in  MerriU  v.  AUin  (46  Hun,  626),  and  the  same 
doctrine  is  laid  down  in  3  Bumsey's  Practice,  435,  and  Fiero  on 
Special  Proceedings,  514.  Here,  then,  we  have  a  decision  of  the 
General  Term  of  one  of  the  departments  of  the  State  upon  the 
question  involved  in  this  case.  That  case  has  been  so  far  approved 
by  the  General  Term  of  another  department  as  to  be  cited  by  it. 
This  construction  of  that  section  has  also  been  accepted  by  the 
authors  of  the  recent  text  books  on  the  subject,  and  the  rule  as  stated 
has  been  laid  down  as  the  true  rule  governing  the  practice  in  such 
a  case.  It  seems  to  me  that  the  uniformity  in  the  decisions  of  the 
several  departments  which  should  prevail,  and  the  impropriety  of 
unsettling  the  practice  upon  this  question,  requires  us  to  follow  the 
principle  of  the  decision  in  the  Browning  Case. 

It  is  true  that  Judge  Vann,  at  Special  Term,  held  otherwise 

{Blanchard  v.  ReiUey^  1 1  Civ.  Pro.  Rep.,  279),  but  that  was  evidently 

before  the  case  of  Browning  v.  Hayes  was  reported.     Moreover,  it 

Beems  to  me  that  the  construction  placed  upon  this  statute  by  the 
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Special  Term  in  that  case,  as  well  as  in  the  case  at  bar,  was  too 
exact  and  literal  and  did  not  express  the  full  intent  and  pnrpooe  of 
this  statute. 

I  am  of  the  opinion  that  the  Special  Term  erred  in  denying  the 
defendant's  motion  to  set  aside  the  orders  granted  by  Jndge 
Kennedy,  and  that  for  such  error  the  order  should  be  reversed, 
with  ten  dollars  costs,  and  that  the  appellant's  motion  should  be 
granted,  without  costs. 

Mebwin,  J.,  concurred. 

Habdin,  p.  J.  (dissenting) : 

Pardee  v.  TiUan  (20  Hun,  76;  S.  C,  affirmed,  88  N.  Y.,  628) 
expressly  held,  that  under  section  292  of  the  Code  of  Procedure,  it 
was  irregular  for  a  justice  of  this  court  to  issue  an  order  for  the 
examination  of  a  judgment-debtor  in  a  county  outside  of  the  district 
wherein  the  judge  resided,  in  which  there  was  no  provision  ^^requir- 
ing the  evidence  and  proceedings  had  before  the  referee"  to  be 
returned  to  the  justice  making  the  order.  In  delivering  the  opinion 
in  that  case,  quotation  was  made  from  section  292  of  the  Code  of 
Procedure,  as  follows:  '^AU  subsequent  proceedings  shall  be  had 
before  some  justice  in  the  judicial  department  where  the  judgment- 
debtor  resides,  to  be  specified  in  the  order."  Following  that  quota- 
tion, the  opinion  continues :  '^  The  direction  should,  therefore,  have 
been  that  the  referee  report  the  testimony  and  proceedings  to  the 
justice  designated  in  the  order  before  whom  the  subsequent  pro- 
ceedings were  to  be  had,  and  not  to  the  justice  who  made  the  order." 
Pardee  v.  TUton  was  decided  at  a  General  Term  in  the  first  depart- 
ment  in  Januaiy,  1880. 

In  ShvUs  V.  Andrews  (54  How.,  876),  decided  at  a  Special  Term 
held  by  me,  the  provision  of  section  292,  already  quoted,  came 
under  consideration,  and  it  was  there  said  in  the  opinion :  '^  This 
clause  contains  a  limitation  in  respect  to  the  jurisdiction  of  justices 
who  grant  such  orders.  »  *  ♦  But  debtors  are  not  required  to 
appear  in  subEequent  proceedings  before  a  justice  residing  out  of 
the  judicial  district  in  which  the  debtor  resides.  The  right  to  order 
him  to  appear  in  subsequent  proceedings  out  of  the  district  is  taken 
away.  The  provision  also  requires  the  order  to  specify  some  "  justice 
in  the  judicial  district  where  the  judgment-debtor  resides."     Such 
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specification  is  imposed  by  the  statute."  The  provision  in  section 
292  of  the  Code  of  Procedure,  to  which  we  have  already  referred, 
is  omitted  from  section  2434  of  the  Code  of  Civil  Procedure,  and 
the  latter  section  provides  that  ^^  either  special  proceeding  may  be 
instituted  before  a  judge  of  the  court  out  of  which  *  *  *  the 
execution  was  issued."  This  language  is  broad  and  confers  in  terms 
upon  the  judges  of  the  court  out  of  which  the  execution  issued, 
power  and  jurisdiction  over  special  proceedings  instituted  before 
them  in  cases  where  the  execution  was  issued  out  of  the  court  in 
which  they  are  judges.  Following  this  general  language  is  a  pro- 
vision for  a  class  of  cases  '^  where  the  execution  was  issued  out  of  a 
court  other  than  the  Supreme  Court ; "  and  after  enumerating  the 
class  and  providing  for  certain  facts  being  shown  by  an  affidavit,  it 
is  provided  that  if  the  facts  enumerated  in  the  section  are  thus 
shown,  "  the  special  proceeding  [may  be  instituted  before  a  justice 
of  the  Supreme  Court."  Then  follow  the  words :  "  In  that  case, 
if  he  does  not  reside  within  the  judicial  district,  embracing  the 
county  to  which  the  execution  was  issued,  the  order  made  or  war- 
rants issued  by  him  must  be  returnable  to  a  justice  of  the  Supreme 
Court  residing  in  that  district,  or  the  county  judge  or  the  special 
county  judge  or  special  surrogate  of  that  or  an  adjoining  county,  as 
directed  in  the  order  or  warrant."  We  think  the  words  "  in  that  case  " 
refer  only  to  the  words  found  in  the  second  provision  of  the  statute, 
conferring  power  upon  justices  of  the  Supreme  Court  in  the  excep- 
tional cases  enumerated,  to  wit :  Where  the  execution  was  issued  out 
of  a  court  other  than  the  Supreme  Court.  And  it  is  made  to  appear 
by  affidavit "  that  each  of  the  judges  before  whom  the  special  proceed- 
ing might  be  instituted,  as  prescribed  in  this  section,  is  absent  from 
the  county,  or,  for  any  reason,  unable  or  disqualified  to  act."  Such 
is  the  interpretation  placed  upon  the  section  by  Vann,  J.,  in 
Blanchard  v.  ReiUy  (11  Civ.  Pro.  R.,  278),  and  the  views  expressed 
in  that  opinion  meet  with  our  approval. 

In  delivering  the  opinion  in  Browning  v.  Hayes  (11  Civ.  Pro. 
Kep.,  223  ;  S.  C,  41  Hun,  382),  Barnabd,  P.  J.,  observed :  "  Sec- 
tion  2434  of  the  Code  of  Civil  Procedure  is  not  very  plain.  It  can 
be  gathered  therefrom,  by  a  very  strict  reading,  that  it  is  only  in 
cases  where  a  Supreme  Court  justice  makes  the  order  in  place 
of  other  inferior  judges,  that  a  provision  must  be  inserted  making 
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the  order  returnable  before  a  Supreme  Court  justice  or  other  local 
magistrate  of  the  judicial  district  where  the  order  is  to  be  executed." 
We  prefer  this  portion  of  the  opinion  as  a  correct  interpretation  of 
the  section  to  the  ^neral  expressions  used  by  him  in  the  latter  part 
of  his  opinion,  in  which  he  reaches  a  contrary  interpretation  of 
the  section  under  consideration.  In  a  note  to  that  case  it  appears 
that  Mr.  Justice  Babtlett  entertained  and  expressed  substantially 
the  same  views  as  are  found  in  the  opinion  of  Yann,  J.,  in  Blanchr 
ard  v.  Reilly  {supra)^  and  that  result  seems  to  be  approved  by 
Kennedy,  J.,  and  Smith,  J.,  the  first  of  whom  made  the  order  in 
question,  and  the  second  approved  of  the  same,  as  appears  by  hia 
memorandum  delivered  at  the  Schuyler  Special  Term  found  in  the 
appeal-book  before  us. 

Merrill  v.  Allin  (46  Hun,  623)  does  not  aid  the  contention  of  the 
appellant ;  in  that  case  the  judgment  was  recovered  in  the  Court  uf 
Common  Pleas  in  the  city  and  county  of  New  York,  and  an  execu- 
tion was  issued  thereon  to  the  sheriff  of  that  county,  that  being  the 
county  where  the  judgment-debtor  resided ;  and  subsequently  a 
transcript  of  the  judgment  was  filed  in  Ontario  county,  and  an  exe- 
cution was  issued  to  that  county ;  and  it  was  alleged  that  certain 
parties  held  property  of  the  judgment-debtor,  and  upon  an  affidavit 
to  that  effect  application  was  made  to  the  county  judge  of  Ontario 
county ;  and  it  was  finally  held  in  that  case  that  the  county  judge 
had  not  jurisdiction  to  entertain  the  proceedings. 

We  are  of  the  opinion  that  the  order  appealed  from  should  be 
affirmed. 

Order  reversed,  with  ten  dollars  costs  and  disbursementSy  and 
motion  granted,  without  costs. 
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WILLIAM  J.  SLOAN,  Appbllant,  v.  JOHN  I.  BIKDSALL, 
ESTELLA  B.  STOUGHTENBUEGH,  ELLA  A,  OVER- 
STREET  AND  WILLIAM  McDonald,  as  Tbustbbs  of  thb 
Ebtatb  of  JOHN  I.  BIRDSALL,  Respondsiits. 

Tnutfor  the  benefit  of  the  gramitoT  and,  others —  invalid  ae  againet  the  ereditore  of  the 

grantor  to  the  extent  of  his  interest  oniff. 

One  Birdsall  executed  a  deed  of  trust  to  trustees  by  which  he  conveyed  his  property, 
both  real  and  personal,  in  trust,  first,  to  sell  so  much  as  should  be  necessary  to 
pay  all  the  Just  debts  of  the  grantor,  second,  to  manage  or  sell  the  residue  of  the 
lands;  third,  during  the  natural  lives  of  the  grantor  and  his  wife,  or  the  survivor  of 
them,  to  dispose  of  the  interest  upon  the  net  proceeds  of  the  real  and  personal 
property  by  first  paying  the  grantor  an  amount  sufficient  to  clothe,  support  and 
maintain  him,  and  such  other  allowance  as  the  trustees  should  in  their  discre. 
tipn  deem  proper,  and  by  dividing  the  remainder  equally  between  the  grantor's 
wife  and  his  daughter. 

When  the  daughter  attained  the  age  of  twenty-one  years  one-third  of  the  trust 
estate  was  to  become  hers  absolutely,  the  other  two-thirds  to  remain  in  the 
hands  of  the  trustee,  the  income  to  be  distributed  as  above  stated  during  the  lives 
of  the  grantor  and  his  wife.  On  the  death  of  either  another  third  of  the  estate 
was  to  become  the  absolute  property  of  the  daughter,  and  upon  the  death  of 
both  the  grantor  and  his  wife  the  daughter  was  to  have  the  whole  estate. 

Two  days  thereafter  BirdsalFs  wife  executed  to  the  same  trustees  a  like  deed  of 
trust  of  all  her  property,  both  real  and  personal. 

HM,  that  as  the  primary  object  of  each  deed,  or  one  of  the  primary  objects  thereof, 
was  to  transfer  the  property  of  the  grantor  to  trustees,  in  trust  for  the  support 
and  maintenance  of  such  grantor,  it  was  void,  under  2  Revised  Statutes  (186,  §  1), 
as  against  the  creditors,  so  far  as  that  particular  trust  was  concerned,  but  was 
valid,  as  against  the  creditors  of  the  grantor,  so  far  as  the  trusts  for  the  benefit 
of  others  were  concerned. 

That  the  trusts  which  were  valid  did  not  fail,  because  the  instrument  creating 
them  also  contained  a  trust  that  became  invalid  when  the  separate  rights  of 
creditors  were  invaded. 

Bemble,  that  a  transfer  does  not  come  within  the  provisions  of  this  statute,  and  is 
not  made  invalid  thereby,  where  the  use  of  the  interest  reserved  to  the  grantor 
is  merely  incidental  and  partial,  and  is  to  vest  or  result  after  the  execution  of 
some  active  and  lawful  purpose  for  which  the  trust  was  primarily  made. 

Appeal  by  the  plaintiff  William  J.  Sloan  from  a  judcrment  of 
the  Supreme  Comi;,  entered  in  the  office  of  the  clerk  of  the  county 
of  Otsego  on  November  23,  1886,  with  notice  of  an  intention  to 
bring  up  for  review  upon  such  appeal  the  said  judgment,  the  deci- 
sion of  the  court,  its  findings  of  law  and  fact,  its  refusals  to  find  as 
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reqnested,  and  the  whole  thereof,  and  all  the  proceedings  upon 
which  they,  or  any  of  them,  were  founded. 

t/.  £.  SolmeSy  for  the  appellant. 

jp!  H.  Giliertj  for  the  respondents. 

Martin,  J. : 

This  was  a  creditor's  action  to  set  aside  a  trust  deed  made  by  the 
defendant  Birdsall  to  the  defendant  McDonald  and  another  as 
trustees.  It  was  made  on  the  14th  day  of  Kovember,  1867,  and 
conveyed  all  of  the  grantor's  property,  both  real  and  personal,  in 
trust :  1.  To  sell  so  much  as  should  be  necessary  to  pay  all  the  jnst 
debts  of  the  grantor.  2.  To  manage  or  seU  the  residue  of  the  lands. 
3.  During  the  natural  lives  of  the  grantor  and  his  wife,  or  the  sur- 
vivor of  them,  to  dispose  of  the  interest  upon  the  net  proceeds  of  the 

• 

real  and  personal  property  by  first  paying  the  grantor  an  amount 
sufficient  to  clothe,  support  and  maintain  him,  and  such  other  allow- 
ance as  the  trustees  should,  in  their  discretion,  deem  proper,  and  bj 
dividing  the  remainder  equally  between  the  grantor's  wife  and  hib 
daughter.  When  the  daughter  attained  the  age  of  twenty-one 
years  one-third  of  the  trust  estate  was  to  become  hers  absolutely, 
the  other  two-thirds  to  remain  in  the  hands  of  the  trustees,  the 
income  to  be  distributed  as  before  stated  during  the  lives  of  the 
grantor  and  his  wife.  On  the  death  of  either,  another  third 
of  the  estate  was  to  become  the  absolute  property  of  the  daughter, 
and  upon  the  death  of  both  the  grantor  and  his  wife,  the  daughter 
was  to  have  the  whole  estate. 

On  November  16,  1867,  the  defendant  Estella  B.  Stoutenburgh, 
who  was  then  the  wife  of  the  defendant  Birdsall,  gave  a  deed  to  the 
same  trustees  of  all  her  property,  both  real  and  personal,  in  trost 
for  the  same  purposes  as  were  specified  in  the  deed  made  by  the 
defendant  Birdsall. 

The  defendant  McDonald  and  his  co-trustee  accepted  the  trust 
under  both  deeds  and  proceeded  and  continued  to  execute  the  same 
until  1868,  when  they  were  relieved  therefrom  and  new  tmstees 
were  appointed  by  the  Supreme  Court.  Subsequently  the  tmstees 
thus  appointed  were  in  turn  relieved,  and  the  defendant  McDonald 
was  again  appointed  by  that  court  as  sole  trustee  to  carry  out  the  trnst 
created  by  said  deeds,  so  far  as  the  same  then  remained  unezecnted. 
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Before  the  last  appointment  of  the  defendant  McDonald,  in  an 
action  in  the  Supreme  Court,  a  decree  was  duly  made  and  entered 
adjudging  that  one-third  of  the  trust  funds  in  the  hands  of  the 
trustees  belonged  absolutely  to  the  daughter  of  the  grantors,  and  that 
the  trust  was  ended  as  to  that  one-third.  It  was  also  further 
adjudged  therein  that  the  trust  was  ended  as  to  the  defendant 
Estella  B.  Stoutenburgh,  then  Estella  B.  Clark,  and  certain  specified 
property  in  the  hands  of  the  then  trustees  was  directed  to  be  deliv- 
ered to  the  daughter  of  the  grantors,  and  certain  other  of  the  prop- 
erty in  their  hands  was  directed  to  be  delivered  to  the  defendant 
Estella  B.  Stoutenburgh.  The  trust  as  to  the  defendant  Birdsall 
was,  however  continued,  and  the  defendant  McDonald  was  appointed 
as  trustee  to  execute  such  trust ;  and  said  decree  also  provided  that 
the  said  trustee  should  ^^  pay  to  the  said  John  I.  Birdsall,  for  Us  board 
and  clothing,  such  sum  as  in  his  discretion  may  be  necessary  for  that 
purpose,  and  at  such  time  or  times  as  he  may  deem  proper,  not 
exceeding  in  any  one  year  the  net  income  of  said  estate." 

The  trust  fund  now  in  the  hands  of  the  defendant  McDonald,  as 
Buch  trustee,  consists  of  personal  property  of  the  value  of  between 
eight  and  nine  thousand  dollars,  which  was  originally  the  personal 
property  of  the  defendant  Birdsall.  The  real  purpose  of  this  action 
was  to  procure  the  apph'cation  of  that  fund,  or  the  income  thereof, 
to  the  payment  of  the  plaintiff's  judgment.  The  appellant  claims 
that  the  deed  given  by  the  defendant  Birdsall,  at  lea^t  as  to  the 
personal  property  thereby  conveyed,  was  void  as  to  subsequent  as 
well  as  existing  creditors,  because  it  conveyed  to  the  defendant 
McDonald  and  his  co-trustee  the  grantor's  personal  property  in  trust 
for  his  own  use.  It  is  declared  by  statute  that  '^  all  deeds  of  gift, 
all  conveyances  and  all  transfers  or  assignments,  verbal  or  written,  of 
goods,  chattels  or  things  in  action,  made  in  trust  for  the  use  of  the 
person  making  the  same,  shall  be  void  as  against  the  creditors 
existing  or  subsequent,  of  such  person."    (2  R.  S.,  135,  §  1.) 

The  Special  Term  held  that  this  statute  did  not  render  the 
transfer  in  question  void,  even  as  to  the  personal  property  conveyed, 
for  two  reasons :  First.  Because  the  trust  fund  was  not  created  by 
the  defendant  Birdsall  alone.  Second.  Becauseitwasnotfortheuseof 
the  grantor  alone.  This  conclusion  was  based  upon  the  cases  of  Curtis 
▼.  ZeaviU  (15  N.  T.,  9),  and  Shoemaker  v.  Hastings  (61  How.,  79). 
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In  the  former  case  a  trust  deed  was  given  to  secure  certain  bonds 
that  were  issued  by  the  North  American  Trust  and  Banking  Com- 
panj.  The  deed  provided  that  the  trustees  named  therein  should, 
after  selling  or  collecting  the  property  transferred,  pay  the  bonds 
issued  by  that  company,  and  after  the  payment  of  such  bonds  and  all 
costs  and  charges,  the  trustees  should  hold  the  bonds  and  mortgages 
assigned  in  trust  for  said  trust  and  banking  company  and  dispose  of 
them  as  it  should  direct  In  that  case  the  court  held  that  the  trusts 
created  by  that  deed  were  not  void  under  the  statute  on  the  ground 
that  it  was  a  conveyance  in  trust  for  the  use  of  the  grantor,  it  being 
the  opinion  of  the  court  that  the  statute  applied  only  to  conveyances, 
etc.,  primarily  for  the  use  of  the  grantor,  and  not  to  instruments  for 
other  and  active  purposes,  where  the  reservations  to  the  grantor  were 
incidental  and  partial  (page  295).  This  was  ail  that  was  decided  in 
that  case.  While  there  are  certain  expressions  in  the  opinions 
delivered  therein  which,  when  not  read  in  connection  with  the 
remainder  of  the  opinion,  might  seem  to  uphold  a  somewhat 
different  doctrine,  yet,  when  the  whole  of  the  opinions  on  that 
branch  of  the  case  are  read  together  they  show  quite  clearly  that  the 
decision  of  the  court  was  a  fair  epitome  of  the  opinions  delivered. 

In  the  Shoemaker  Case,  a  father  sold  two  of  his  sons  his  farm  and 
personal  property,  for  which  they  agreed  to  pay  a  specilBied  sum  by 
paying  the  liens  thereon  and  certain  debts  of  the  fatlier,  and  also 
agreed  to  give  him  a  mortgage  for  $1,000  and  pay  his  two  minor 
children  $150  each  when  they  became  of  age.  In  that  case  the 
court  held  that  the  transfer  was  intended  as  an  actual  alienation  of 
the  property,  and  did  not  fall  within  the  condemnation  of  the  statute. 

The  doctrine  which  may  be  fairly  deduced  from  these  cases  is, 
that  a  transfer  does  not  come  within  the  provisions  of  this  statute 
where  the  use  or  interest  reserved  to  the  grantor  is  merely  incidental 
and  partial,  and  is  to  vest  or  result  after  the  execution  of  some 
active  and  lawful  purpose  for  which  it  was  primarily  made,  as  is 
illustrated  in  the  case  of  a  chattel  mortgage,  assignment  or  pledge, 
as  security  for  the  payment  of  a  debt  and  the  like.  Neither  of  those 
cases  was  like  the  case  at  bar,  and  in  both  the  principle  that  a 
creditor  could  enforce  his  debts  against  any  use  or  interest  reserved 
by  the  grantor  was  expressly  recognized. 

In  the  case  of  McLean  v.  Button  (19  Barb.,  450)  it  was  held  that 
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a  transfer  of  personal  property,  the  consideration  of  which  was  the 
future  support  of  the  grantor,  his  wife  and  children,  was  within 
the  statute  and  void  as  to  the  subsequent  creditors.  In  Young  v 
Heermans  (66  N.  Y.,  381),  w  here  a  transfer  was  in  trust  for  the 
use  of  the  grantor  during  his  life,  and  for  the  payment  of  his  debts 
after  his  death,  it  was  held  to  be  void  under  the  statute.  In  Wilson 
V.  Robertson  (21  K.  Y.,  594),  wliere  an  assignment  appropriated 
the  property  of  an  insolvent  firm  to  the  payment  of  the  individual 
debts  of  one  of  the  parties,  it  was  suggested  by  the  court  that  it  was 
void  as  a  trust  for  the  benefit  of  the  assignors,  or  one  of  them, 
(See,  also,  Kingslcmd  v.  TomphinSy  6  Week.  Dig.,  378.) 

An  examination  of  this  statute,  and  of  the  authorities  bearing 
upon  it,  leads  us  to  the  conclusion  that  where  the  primary  object, 
or  one  of  the  primary  objects,  of  a  conveyance  is  to  transfer  the 
property  of  the  grantor  to  trustees,  in  trust  for  his  own  support  and 
maintenance,  it  is  within  the  statute  and  void  as  to  creditors,  so  far 
as  that  particular  trust  is  concerned,  although  it  contains  other 
trusts  which  are  valid.  We  are  of  the  opinion  that  the  trust  deed 
given  by  the  defendant  Birdsall  was  valid  as  between  the  parties, 
and  as  to  all  of  the  world  except  his  creditors ;  and  that  it  was  also 
valid  as  to  his  creditors  so  far  as  the  trusts  for  the  benefit  of  his 
wife  and  daughter  were  concerned.  The  trusts  that  were  valid  did 
not  fail,  because  the  instrument  creating  them  also  contained 
one  that  became  invaUd  when  the  superior  rights  of  creditors  were 
involved.  {Curtis  v.  Leamtt^  15  N.  Y.,  124;  Scott  v.  OtUhrie^  25 
How.,  514;  Rome  Exchange  Bcmk  v.  EcmieSj  4  Abb.  Ot.  App. 
Dec.,  95.)  But  we  are  also  of  the  opinion  that,  so  far  as  it  provided 
for  the  support  of  the  grantor,  the  trust  deed  was  within  the  statute, 
and  void  as  to  his  subsequent  creditors  as  well  as  existing  ones. 

The  fact  that,  at  or  about  the  time  of  the  execution  of  this  trust 
deed  by  the  defendant  Birdsall,  his  wife  made  a  similar  trust  deed 
for  the  same  purposes  and  trusts,  or  that  the  trust  deed  by  the 
grantor  contained  other  trusts  which  were  valid,  does  not  relieve 
the  conveyance  by  the  defendant  Birdsall  from  the  operation  of  this 
statute.  The  doctrine  that  this  statute  can  be  rendered  nugatory  or 
ineffectual,  either  by  procuring  another  to  join  with  the  grantor  in 
creating  a  trust  which  is  within  its  condemnation,  or  by  joining 
Hun  —Vol.  LVm        41 
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ralid  trasts  with  those  that  are  declared  to  be  void  as  to  creditors, 
cannot,  we  think,  be  sustained. 

As  the  appeal  book  shows  that  the  property  now  in  the  hands  of 
the  trustee  is  personal  property  which  originally  belonged  to  the 
defendant  Birdsall,  and  that,  by  the  terms  of  the  conveyance,  he  is 
entitled  to  his  support  from  the  income  thereof,  it  follows  that  the 
income  can  be  reached  by  his  ci  editors.  Section  1878  of  the  Code 
of  Civil  Procedure  provides  that  the  final  judgment  in  a  judgment- 
creditor's  action  '^must  direct  and  provide  for  the  satisfaction  of  the 
sum  due  to  the  plaintiff  out  of  any  money,  thing  in  action  or  other 
personal  property  belonging  to  or  due  to  the  jndgment^ebtor,  or 
held  in  trust  for  him,  which  is  discovered  in  the  action." 

The  complaint  was  sufficient  to  juBtify  the  court  in  awarding  the 
relief  to  which  the  plaintiff  was  entitled.  ^^  Under  our  present 
system  of  practice  a  plaintiff  is  not  to  be  turned  out  of  court,  when 
an  answer  has  been  interposed,  because  he  has  prayed  for  too  much 
err  too  little  or  for  wrong  relief."  {Murtha  v.  Curfey^  90  N.  T.,  377.) 
IVe  think  the  court  erred  in  dismissing  tlie  plaintiff's  complaint  and 
that  the  judgment  should  be  reversed. 

Judgment  reversed  and  a  new  trial  ordered,  with  costs  to  abide 
the  event. 

Habdin,  p.  J.,  and  Msbwik,  J.,  concurred. 

Judgment  reversed  on  the  exceptions  and  a  new  trial  ordered, 
with  costs  to  abide  the  event 


SIMEON    HILL,    Appellaitt,   v.    WILLIAM    MoDONALD, 

AS    TbUSTBB    OF    THB    EsTATB    OF    JOHN    I.    BIRDSALL; 

ESTELLA   R   CLARK  and   ELLA  A.   OVERSTREET, 

Respondents. 

WhiH — tMuU  €f  limitaUofu  aipfUeahU  to  a  claim  tohieh  the  inutee  is  direbUd  to 

pay,  where  paymerU  thereof  i$  rqfueed  by  him. 

One  Biidsall  having  executed  a  deed  of  trust  convejing  certain  property  to  trustees, 
one  of  the  purposes  of  which  trust  was  to  pay  all  the  Just  debts  of  Birdssll.  a 
creditor  of  Birdsall  presented  to  the  trustees  for  payment  a  claim,  payment  of 
which  was  refused  by  them  in  December,  1868.    The  claim  was  again  presented 
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and  pajment  refused  in  1875,  and  again  in  1880.    Thereafter,  and  in  May,  1888, 

an  action  thereon  was  brought  against  the  trustees. 
Bdd,  that  the  claim  was  barred  by  the  statute  of  limitations;  that  eyen  if  a  direct, 

positive  and  technical  trust,  such  as  belongs  exclusively  to  the  jurisdiction  of 

a  court  of  equity,  existed  in  favor  of  the  -claimant,  .the  statute  of  limitations 

ooQimenccd  to  run  against  the  plaintiff's  debt  from  the  time  when  payment  was 

refused  by  the  trustees. 
The  rule  which  exempts  such  a  trust  from  the  bar  of  the  statute  of  limitations  is 

subject  to  two  qualifications: 
Mr^,  That  no  circumstances  exist  to  raise  a  presumption  from  the  lapse  of  time 

of  an  extinguishment  of  the  trust. 
Second.  That  no  open  denial  or  repudiation  of  the  trust  is  brought  home  to  the 

knowledge  of  the  cestui  que  trust,  which  requires  him  to  act  als  in  the  case  of  an 

asserted  adverse  title. 

Appeal  by  the  plaintiflE  from  a  judgment  of  the  Supreme  Court, 
entered  in  the  office  of  the  clerk  of  the  county  of  Otsego  on  the 
3l8t  day  of  October,  1889,  after  a  trial  at  a  Special  Term  of  the 
Supreme  Court  held  in  Otsego  county,  at  which  a  decision  was 
rendered  that  the  plaintifPs  complaint  be  dismissed  upon  the  merits, 
without  costs. 

John  B.  Hclmes  and  W.  J.  Palmer^  for  the^  appeUant 

F.  R.  CtUberty  for  the  respondents. 

Martin,  J.: 

This  action  cannot  be  regarded  as  a  judgment-creditor's  action,  as 
the  plaintiff  was  not  a  judgment-creditor.  The  purpose  of  the 
action  was  to  recover  the  plaintiff's  claim  against  the  trust  estate  in 
the  hands  of  the  defendant  McDonald.  The  trust  was  originally 
created  by  deeds  from  John  I.  Birdsall  and  his  wife  to  the  defendant 
McDonald  and  another  as  trustees.  One  of  the  purposes  of  the 
trust  was  to  pay  all  the  just  debts  of  the  defendant  Birdsall.  The 
defendant  McDonald  and  his  co-trustee  duly  qualified  and  acted 
until  relieved  by  the  Supreme  Court.  In  April,  1868,  they  were 
relieved  from  the  trust  and  F.  R.  Gilbert  and  John  Bell  were 
appointed  as  trustees  in  their  place.  Oilbert  and  Bell  acted  until 
November  2,  1874,  when  Bell  was  relieved  and  Gilbert  was 
appointed  sole  trustee.  In  November,  1881,  Gilbert  was  relieved 
from  the  trust  and  the  defendant  McDonald  was  again  appointed  as 
trustee  in  his  place. 
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When  the  trust  deeds  were  given  John  L  Birdsall  was  justly 
indebted  to  the  plaintifi's  assignor  in  the  snm  of  twenty-five  dollars, 
for  which  Birdsall  gave  his  promissory  note,  which  became  dne  in 
April,  1868.  This  note  was  transferred  by  the  payee  to  E.  L.  Gns- 
tin  before  its  maturity.  On  September  25,  1873,  Birdsall  gave  a 
new  note  for  this  debt,  and  another  renewal  note  was  given  by  him 
in  November,  1879. 

After  the  first  note  became  due,  and  as  early  as  the  month  of 
December,  1868,  the  then  holder  presented  it  to  the  trustees  for  pay- 
ment and  payment  was  refused.  It  was  again  presented  in  1875 
and  payment  demanded,  which  was  again  refused.  In  October, 
1880,  the  then  trustee  requested  the  holder  of  the  note  to  send  it  to 
his  counsel  for  allowance.  This  was  done,  but  the  note  was  disal- 
lowed by  the  trustee,  and  has  never  been  paid.  The  note,  with  all 
his  equities  and  claim  against  the  trust  estate,  were  assigned  by  the 
holder  to  the  plamtiff  on  January  3,  1883.  At  the  time  of  the  trial 
the  debt  and  interest  amounted  to  sixty-six  dollars  and  forty-nine 
cents.  This  action  was  commenced  in  May,  1883.  The  trial  court 
held  that  the  plaintiff's  claim  against  the  trustees  of  this  estate  was 
barred  by  the  statute  of  limitations.  The  correctness  of  that 
determination  presents  the  only  question  involved  in  this  case. 

When  this  action  was  commenced  more  than  fifteen  years  had 
elapsed  since  the  plaintiff's  debt  became  due,  and  nearly  that  time 
had  elapsed  since  it  was  presented  and  rejected  by  the  trustees  of 
this  estate.  It  was,  therefore,  barred  by  the  statute  of  limitations, 
if  the  statute  is  operative  as  to  such  a  claim.  The  plaintiff  contends 
that  an  express  trust  was  created  between  the  trustees  and  Ae 
creditors  of  the  defendant  Birdsall,  and  that  the  statute  of  hmita- 
tions  has  no  application  to  such  a  case. 

If  we  assume  that  a  direct,  positive  and  technical  trust,  such  as 
belongs  exclusively  to  the  jurisdiction  of  a  court  of  equity,  existed 
in  favor  of  the  plaintiff's  assignor,  the  question  is,  whether  the  role 
invoked  applies  to  this  case.  The  rule  which  exempts  such  a  trust 
from  the  bar  of  the  statute  is  subject  to  two  qualifications  that  seem 
to  be  as  well  established  as  the  rule  itself.  These  quahfications  are, 
first,  that  no  circumstances  exist  to  raise  a  presumption  from  lapse 
of  time  of  an  extinguishment  of  the  trust ;  and  second,  that  no  open 
denial  or  repudiation  of  the  trust  is  brought  home  to  the  knowledge 
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of  the  cestui  qvs  trusty  which  requires  him  to  act  as  upon  au  asserted 
adverse  title. 

As  we  have  ab^eady  seen,  the  plaintiff's  claim  was  positively 
rejected  and  payment  denied  by  the  trustees.  This  action  upon  the 
part  of  the  trustees  must,  we  think,  be  regarded  as  an  open  and 
positive  denial  or  repudiation  of  the  trust  as  to  the  plaintiff's  assignor 
and  of  the  debt  which  the  plaintiff  now  seeks  to  enforce.  It  was 
brought  home  to  the  knowledge  of  the  assignor  in  a  manner  which 
called  upon  him,  to  assert  his  rights.  We  think  this  case  comes 
within  the  second  qualification  of  the  rule  stated ;  that  the  statute 
commenced  to  run  against  the  plaintiff's  debt  from  the  time  when 
payment  was  refused  by  the  trustees ;  and  that  the  court  properly 
held  that  this  claim  was  barred  by  the  statute  of  limitations. 

We  find  no.  merit  in  the  claim  that  this  action  was  on  a  sealed 
instrument.  {Loder  v.  Hatfield^  Tl  N.  Y.,  92.)  Nor  can  we  find 
anything  in  the  case  to  justify  the  conclusion  that  the  refusal  to  pay 
the  debt  had  been  waived,  or  that  the  defendant  was  estopped  from 
insisting  upon  the  statute  as  a  bar  by  reason  of  the  request  of  the 
trustee  to  the  holder  of  tliis  note  to  send  it  to  the  counsel  to  be 
presented  on  an  accounting  had  by  such  trustee. 

We  are  of  the  opinion  that  the  case  was  properly  disposed  of  by 
the  Special  Term,  and  that  this  appeal  should  not  prevail,  and  the 
judgment  should  be  affirmed,  with  costs. 

Habdik,  p.  J.,  and  Mebwin,  J.,  concurred. 

Judgment  affirmed,  with  costs. 


FRANK  B.   CHAPMAN,  Respondent,  v.   GEORGE  F. 

COMSTOCK,  Appellant. 

i 

Director  of  a  eorporation  —  liability  of,  in  caae  of  a  failure  to  fie  an  annual  report  — 
$UjUut6  of  limiUUiom — presumption  that  prohibited  powers  have  not  been  exer- 
deed — a  deposit  made  in  violation  of  law  becomes  due  immediately. 

In  an  action  brought  to  charge  a  director  of  a  corporation  with  a  debt  thereof,  bj 
reason  of  the  failure  of  the  directors  to  file  au  annual  report  of  the  condition  of 
the  corporation  as  required  by  law,  it  appeared  that  the  plaintiff  held  a  promis- 
sory note  made  by  the  Onondaga  Coarse  Salt  Association,  which,  being  about  to 
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wind  up  its  business,  deposited  with  the  American  Dairy  Salt  Company  (Limited) 
the  sum  of  $10,880.90,  and  the  plaintiff  received  from  the  latter  company  a  pasB- 
book  in  his  name  in  account  with  said  American  Dairy  Salt  CompsDy, 
containing  the  following  credit:  February  11, 1882,  cash,  $10,880.90,  and  with- 
drew from  such  account,  April  90,  1885,  $4,800;  June  1,  1888,  $1,000,  and 
July  11, 1888,  $1,000. 

BM,  that  as  there  was  no  express,  explicit  agreement  obligating  the  phiintiff  to 
allow  his  money  to  remain  on  deposit  with  the  American  Dairy  Salt  Company, 
that  the  amount  of  money  mentioned  in  the  accibunt  became  due  from  the  cor- 
poration the  moment  it  was  deposited,  and  the  defendant,  as  one  of  its  directors, 
became  liable  to  pay  the  same  at  that  time,  and  that  consequently  the  three 
years  prescribed  by  the  statute  as  the  limitation  of  time  applicable  to  the 
enforcement  of  such  statutory  penalty  having  elapsed,  that  the  plaintliTs  right 
to  recover  against  the  director  was  barred.  I 

That  subsequent  defaults  in  filing  the  annual  report  after  the  liability  was 
complete  did  not  aid  the  plaintiff. 

That  as  the  American  Dairy  Salt  Company  (Limited)  was,  by  the  thirteenth  section 
of  chapter  611  of  1875,  expressly  authorized  to  borrow  money,  and  as  it  was  not  I 
authorized  to  carry  on  a  banking  business,  it  was  to  be  presumed  that  the  cor- 
poration in  receiving  this  money  kept  within  its  authorized  powers  and  did  not 
transgress  the  law  by  assuming  to  exercise  banking  powers,  and  that  the  trans- 
action was,  therefore,  to  be  considered  a  loan  rather  than  a  deposit. 

That  even  if  it  should  be  assumed  that  a  deposit  had  been  made,  and  not  a  loan, 
such  deposit  being  in  violation  of  the  law,  the  corporation  became  indebted  for 
money  had  and  received,  and  liable  to  an  action  therefor  at  the  time  that  the 
deposit  was  made. 

Appeal  bj  the  defendant  George  F.  Comstock  from  a  judgment) 
in  favor  of  the  plaintiff,  for  $9,062.67,  entered  in  the  office  of  th« 
clerk  of  the  county  of  Onondaga  on  the  2l8t  day  of  January,  1890; 
and  also  from  an  order,  entered  in  said  clerk's  office  on  the  2l6t  day 
of  January,  1890,  refusing  a  new  trial  and  denying  the  defendant's 
motion  therefor  made  on  the  minutes  of  the  court  on  a  trial  at  the 
Onondaga  circuit. 

The  action  was  brought  by  the  plaintiff,  as  a  creditor  of  the 
American  Dairy  Salt  Company  (Limited),  to  recover  his  debt  from 
the  defendant,  a  director  of  the  said  company. 

Prior  to  Febniary  11,  1882,  the  plaintiff  held  a  promissory  note 
made  by  the  Onondaga  Coarse  Salt  Association,  of  which  Thomas 
Molloy  was  treasurer.  The  American  Dairy  Salt  Company 
(Limited)  was  organized  in  1877,  under  chapter  611  of  the  Laws  of 
1 875,  and  continued  the  business  of  manufacturing  and  selling  salt 
until  a  receiver  thereof  was  appointed, in  October,  1888.    MoDoy 
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was  also  treasurer  of  the  American  Dairy  Salt  Company  (Limited). 
While  the  Onondaga  Coarse  Salt  Association  was  winding  np  its 
business  it  desired  to  pay  and  discharge  its  obligation  to  the  plaintiff 
upon  the  note  held  by  him,  and  did  so  by  paying  and  delivering 
to  the  American  Dairy  Salt  Company  (Limited),  on  February  11, 
1882,  in  cash  $10,880.90.  The  plaintiff  received  from  the  latter 
company  a  pass-book  in  which  was  entered,  viz.,  *'  Dr.  Frank  B. 
Chapman  in  special  account  with  the  American  Dairy  Salt  Const- 
pany  (Limited),  Cr.  February  11,  1882,  cash,  $10,880.90."  He 
received  on  account  of  such  cash  subsequently  from  the  last  named 
company  the  following  sums,  viz.,  "April  30,  1885,  cash  $4,300; 
June  1,  1888,  $1,000;  July  11,  1888,  $1,000."  No  further  sums 
were  paid  to  the  plaintiff.     Plaintiff  in  his  complaint  alleges : 

"  3.  That  the  defendant,  George  F.  Comstock,  was  a  duly  quali- 
fied, elected  and  actiug  director  of  the  said  the  American  Dairy 
Salt  Company  (Limited),  during  each  of  the  years  1881, 1882,  1888, 
1884,  1885,  1886,  1887  and  1888,  and  during  all  the  times  the 
defaults  in  making  and  filing  the  annual  reports  and  certificates  and 
appended  reports,  required  by  law,  were  made,  occurred  and  con- 
tinued as  hereinafter  stated. 

"  4.  That  the  said,  the  American  Dairy  Salt  Company  (Limited), 
did  not,  within  twenty  days  after  the  1st  day  of  January,  in  either 
of  the  years  1881,  1882,  1883,  1884,  1885,  1886,  1887  or  1888, 
or  at  any  time  in  said  years  1881  to  1888,  inclusive,  make  a  report  in 
writing,  as  of  January  first,  signed  by  the  president  and  a  majority 
of  the  directors  of  the  said  corporation,  and  verified  by  its  president 
and  secretary,  stating  the  amount  of  its  capital,  the  proportion 
thereof  actually  paid  in,  the  amotmt,  and,  m  general  terms,  the 
nature  of  its  existing  assets  and  debts,  the  names  of  its  then  stocji- 
holders,  and  the  dividends,  if  any,  declared  since  the  last  report  of 
said  corporation,  and  file  the  same  in  the  office  of  the  secretary 
of  State,  as  required  by  law ;  that  the  said  corporation  did  not  make 
or  file,  in  either  of  the  years  1881,  1882,  1883,  1884,  1885,  1886, 
1887  or  1888,  or  at  any  time  thereafter,  the  annual  report  required 
and  provided  for  by  section  18,  chapter  611,  Laws  of  1875,  or  by 
said  section  as  amended." 

In  the  defendant's  answer  he  does  not  deny  the  allegations 
just  quoted   from  the  plaintiff's  complaint;   they  are,  therefore. 
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to  be  deemed,  as  they  were  deemed,  true  upon  the  trial.  The 
answer  of  the  defendant  alleges  that  "said  corporation  was  not 
organized  for  or  authorized  to  do  the  business  of  banking,  or  to 
receive  deposits  of  money,  but,  on  the  contrary,  was  forbidden  by 
law  from  so  doing  or  receiving  the  same,  and  the  said  alleged 
deposit  was  void  as  a  deposit."  And,  as  a  further  defense,  he 
alleges  'Hhat  the  plaintiff  ought  not  to  have  or  maintain  this 
action,  because  the  same  was  not  commenced  within  three  years 
next  after  the  accruing  of  said  cause  of  action."  The  principal 
question  of  fact  submitted  to  the  jury  upon  which  a  verdict  was 
made  to  turn  by  the  learned  trial  judge,  was  whether  or  no  the 
American  Dairy  Salt  Company,  when  it  acquired  the  money  from 
the  Ononda^  Coarse  Salt  Association,  so  paid  and  delivered  upon 
the  assent  of  the  plaintiff,  received  and  held  the  same  as  ^^  a  loan  or 
a  deposit."  Exceptions  were  taken  to  several  rulings  had  upon  the 
trial  and  to  the  charge  as  delivered,  and  to  several  refusals  to  chai^ 
as  requested. 

Andrew  H,  Oreen^  for  the  appellant. 

Knwpp^  Nottingham,  c6  And/rew8y  for  the  respondent. 

Habdin,  p.  J. : 

Under  chapter  611  of  the  Laws  of  1875,  the  American  Dairy 
Salt  Company  (Limited)  was  organized.  In  the  eighteenth  section 
it  is  provided  that  "  every  such  corporation  shaU  annually,  within 
twenty  days  after  the  first  day  of  January,  make  a  report,  which 
shall  state  the  amount  of  capital,  and  the  proportion  actually  paid 
in,  the  amount,  and,  in  general  terms,  the  nature  of  its  existing 
assets  and  debts,  and  the  names  of  its  then  stockholders,  and  the 
dividends,  if  any,  declared  since  the  last  report.  *  *  *  And  if 
any  such  corporation  shall  fail  so  to  do,  all  the  directors  thereof 
shall  be  jointly  and  severally  liable  for  all  the  debts  of  the  corpora- 
tion then  existing,  and  for  all  that  shall  be  contracted  before  such 
report  shall  be  made."  There  was  a  failure  to  make  a  report  accord- 
ing to  the  provisions  of  the  section  in  January,  1882.  The  defendant 
was  then  a  trustee  of  the  corporation.  The  corporation  became 
indebted  to  the  plaintiff  on  the  11th  of  February,  1882.  As  soon 
as  the  corporation  created  the  debt,  the  defendant,  as  one  of  its 
directors,  became  liable  for  the  same. 
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In  BougiUan  v.  Otis  (21  N.  Y.,  261),  where  a  similar  provision 
found  in  chapter  4:0  of  the  Laws  of  1 848,  authorizing  the  formation  of 
manufacturing  corporations,  was  under  examination,  in  the  course  of 
the  opinion  delivered  in  that  case  it  was  said :  "  The  liability,  when 
it  has  once  attached,  and  upon  whomsoever  it  has  attached,  remains 
fixed  and  unalterable."    PlaintifE  is  seeking  to  enforce  a^  liability  that 
arises  by  reason  of  the  provisions  of  the  statute  already  quoted.    As 
was  said  in  Merohcmt^  Bomk  v  Bliss  (35  K  T.,  416):   "The 
action  depends  wholly  upon  the  statute.    There  never  was  any  such 
remedy  or  cause  of  action,  in  whole  or  in  part,  at  common  law." 
In  dealing  with  the  liability  of  directors  similarly  situated  in  Jones 
v.  Barlow  (62  N.  Y.,  202),  the  court  said :  "  They  are  only  liable 
to  an  action  for  debts  actually  due,  and  for  which  a  present  right 
of  action  exists  against  the  corporation."    And  it  was  further  held 
in  that  case  that  "  the  short  statute  of  limitations  only  begins  to  run 
from  the  time  a  cause  of  action  accrues,  not  from  the  time  of 
default  in  making  the  report."     That  decision  was  made  while  sec- 
tion  92  of    the  Code  of    Procedure  was  in    force.      The  rule 
remains    the    same   under    section    383    of    the  Code   of    Civil 
Procedure.      It    becomes  important,   therefore,  to    inquire    how 
and    when    the    "debt"   that    the   American   Dairy   Salt  Com- 
pany (Limited)  contracted,  by  and    with    the    plaintiff,    became 
due  and  payable.     In  considering  this  questipn,  it  may  be  observed 
that  no  written  instrument  was  delivered  to  the  plaintiff  evi- 
dencing an  indebtedness  in  clear  and  exact  terms.     This  case  is, 
therefore,  unlike  Smiley  v.  Fry  (100  N.  Y.,  262),  which  was  an 
action  upon  an  instrument  in  the  following  words :  "  Due  S.  K. 
Ashton,   M.   D.,   trustee,   $4,000    returnable  on  demand.     It  is 
understood  that  this  sum  is  specially  deposited  with  us,  and  is 
distinct  from  the  other  transactions  with  said  Ashton."     In  con- 
sidering that  instrument  the  court  held  that  it  was  in  the  nature  of 
a  certificate  of  deposit,  and,  therefore,  no  cause   of  action  arose 
thereon  until  a  demand  was  made  for  the  sum  deposited.    We  fail 
to  find  in  the  words  "  special  account,"  appearing  in  the  pass-book 
which  was  delivered  to  the  plaintiff,  when  read  in  the  light  of  the 
oral  testimony  given  upon  the  trial,  any  explicit  agreement  for 
forbearance.      The  circumstance  that  the  word  "cash"  appears 
Htm  —Vol.  LVIII        42 
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opposite  the  amount  of  money  for  which  the  corporation  became 
indebted  is  entitled  to  some  consideration  in  detennining  the 
question  of  whether  or  not  there  was  any  agreement  for  time,  but 
it  has  no  controlling  force.  After  a  careful  perusal  of  the  evidence 
given  upon  the  trial  wo  are  not  able  to  say  that  it  contains  any 
express,  explicit  agreement  obligating  the  plaintiff  to  allow  bis 
moneys  to  remain  for  any  definite  period  of  time.  It  is  all  consistent 
with  the  idea  that  if  he  did  leave  his  money  he  would  receive  certain 
specified  interest  thereon ;  if  he  did  not  leave  it  he  could,  at  his  own 
pleasure,  obtain  a  recall  of  the  same.  Nor  do  we  regard  the  cir- 
cumstances that  the  plaintiff  received  on  different  occasions  partial 
payments  upon  the  sum  of  money  for  which  the  corporation  was 
indebted  to  him,  as  indicative  of  any  agreement  that  for  any  length  of 
time  his  money  should  be  in  the  possession  of  the  corporation.  We 
find  nothing  in  the  evidence  wliich  would  necessarily  defeat  an 
action  had  such  a  one  been  brought  the  next  day  after  the  money 
was  received  by  the  corporation  from  the  previous  debtor.  But  it 
is  argued  by  the  learned  counsel  for  the  respondent  that  the  debtor 
corporation  received  the  moneys  on  deposit,  and  not  as  a  loan.  It 
may  be  observed  that  the  testimony  of  Molloy  bears  quite  as  strongly 
in  the  direction  of  establishing  a  loan  as  it  does  in  the  direction*  of 
establishing  a  deposit.  However,  it  is  quite  fair,  in  considering  his 
evidence,  to  bear  in  mind  that  he  said,  while  upon  the  stand,  that 
he  was  not  f  amilar  with  the  distinction  between  a  loan  and  a  deposit 
In  considering  the  question  whether  it  was  a  loan  or  deposit,  it 
should  be  borne  in  mind  that  the  receiving  of  deposits  is  an  incident 
of  banking  and  of  banking  corporations.  The  American  Dairy  Salt 
Company  (Limited),  was  not  authorized  to  carry  on  a  banking  busi- 
ness, indeed,  it  fell  within  the  general  provisions  of  the  statute  which 
prohibited  that  kind  of  business  to  such  corporations. '  (See  sections 
3  and  4  of  the  Revised  Statutes  [7th  ed.],  vol.  3,  p.  2124 ;  N^.  T.  StaU 
Loan  and  Trust  Go.  v.  Helmer^  77  N,  Y.,  64;  PraU  v.  Shorty 
79  id.,  445 ;  and  my  opinion  in  PraU  v.  Shorty  63  How.,  606 ;  and 
the  opinion  of  Andrews,  J.,  in  the  same  case  sustaining  the  decision 
made  at  Special  Term,  79  N.  F.,  440 ;  Id.,  449.) 

So  it  may  be  observed,  in  considering  the  question,  that  the 
American  Dairy  Salt  Company  (Limited)  was,  by  the  thirteenth 
section  of  chapter  611  of  the  Laws  of  1875,  expressly  authorized  to 
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borrow  money.  That  section  contains  the  following  words :  "  It 
shall  be  lawful  for  all  such  corporations  to  borrow  money  for  the 
legitimate  purposes  of  such  corporation."  (Session  Laws  of  1875^ 
p.  758.)  It  is  more  reasonable  to  suppose  that  the  corporation  kept 
within  its  authorized  powers,  than  to  believe  that  it  transgressed  the 
provisions  of  the  prohibitive  laws  to  which  we  have  alluded.  These 
views  lead  to  the  conclusion  that  the  moment  the  corporation 
created  the  debt,  the  defendant,  as  one  of  it^  directors,  became 
liable  to  pay  the  same ;  he  had  incurred  the  statutory  penalty,  and 
he  remained  liable  during  the  next  three  years  ensuing;  at  the  end 
of  the  three  years  the  short  statute  of  limitations  became  a  bar  to 
the  plaintiff's  right  of  recovery.  (Code  of  Civil  Procedure,  §  388 ; 
Duckworth  v.  Roaohj  81  N.  Y.,  49.) 

Plaintiff  is  not  advantaged  by  the  fact  that  there  were  several 
other  defaults  following  those  of  1881  and  1882  in  making  the 
annual  reports.  The  subsequent  defaults,  after  the  liability  was  com- 
pleted, did  not  aid  the  plaintiff.  This  question  is  put  at  rest  by 
Losee  v.  BuUa/rd  (79  N.  Y.,  406).  In  that  case,  Rapallo,  J.,  said : 
'^  The  appellants  claim  that  the  failure  to  £lo  the  certificate  in  each 
year  after  1868  created  a  new  liability  on  the  part  of  the  defendant, 
and  that,  consequently,  the  default  in  1873  and  the  subsequent  years 
can  be  resorted  to  for  the  purpose  of  maintaining  this  action  and 
avoiding  the  effect  of  the  statute  of  limitations.  We  think  this 
position  untenable,  for  two  reasons.  In  the  first  place  the  statute 
requires  that  the  action  be  brought  within  three  years  from  the 
time  the  cause  of  action  accrued.  The  action  was  for  a  statutory 
penalty.  This  penalty,  if  it  ever  wiis  incurred,  was  completely 
incurred  in  1868,  and  the  testator  of  the  plaintiffs  could  then  have 
brought  his  action  therefor. .  We  do  not  think  that  the  continuance 
of  the  default  in  successive  years  had  the  effect  of  renewing  the 
liability  of  the  respondent  as  would  a  new  promise  or  a  payment  on 
account  in  the  case  of  a  liability  founded  on  contract." 

In  The  Rector^  etc,y  v.  Vanderhilt  (98  N.  Y.,  175)  a  similar  ques- 
tion arose,  and  Judge  Danfobth,  speaking  for  the  court,  said : 
"  Neither  the  continuance  of  the  default  nor  subsequent  omissions 
on  the  part  of  the  company  to  make  a  report  could,  as  to  the  debt  in 
question,  either  renew  the  old  liability  or  create  a  new  right  of 
action.     The  statute  operates  upon  the  remedy,  and  the  omission 
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of  the  creditor  to  pursue  it  cannot  stop  its  running.  The  liability  of 
the  trustee  was  imposed  by  statute,  and  the  benefit  and  "suit 
therefor  are  limited  to  the  creditor  as  the  one  aggrieved.  In  such  a 
case,  when  the  statute  of  limitations  begins  to  run,  nothing  subse- 
quent will  stop  it.  But  the  question  now  before  us  is  directly  within 
the  principle  of  the  decision  of  this  court  in  Zo8ee  v.  BvUard 
{8upra)y  and  permits  no  further  discussion  It  can  make  no  diflEer- 
ence  that  the  company  in  this  case  continued  to  transact  business. 
The  plaintiffs  were  not  required  to  sue  the  trustee,  but  could  not, 
by  omitting  to  do  so,  prevent  the  application  of  the  statute." 

If  it  be  assumed  that  the  transaction  amounted  to  a  deposit 
on  the  part  of  the  plaintiff  with  the  American  Dairy  Salt  Company 
(Limited),  and  that  such  deposit  was  a  violation  of  the  restraining 
acts,  and  that  the  corporation  became  indebted  for  money  had  and 
received,  and  liable  to  an  action  therefor  in  accordance  with  the 
doctrine  of  Pratt  v.  Short  {supra),  it  may  be  observed  that  the  co^ 
poration,  under  such  circumstances,  had  no  valid  agreement  for  time 
entitling  it  to  set  up  a  defense.  It  may  be  further  observed  that 
the  defendant,  if  he  became,  by  reason  of  the  transaction,  liable 
under  the  statute  as  for  a  debt  of  the  corporation,  or  for  the  money 
had  and  received  by  the  corporation,  that  liability  occurred  more 
than  three  years  preceding  the  commencement  of  this  action,  and 
was,  therefore,  barred.  The  foregoing  views  lead  to  the  condusior : 
(1.)  That  the  verdict  ought  to  have  been  directed  in  favor  of  tlie 
defendant,  or  a  nonsuit  granted.  (2.)  That  the  verdict  is  against 
the  evidence.  (3.)  That  the  several  exceptions  taken  to  the  refusals 
to  charge,  present  error. 

The  judgment  and  order  should  be  reversed  upon  the  exceptions 
and  a  new  trial  ordered,  with  costs  to  abide  the  event 

Mastin  and  Mekwin,  JJ.,  concurred. 

Judgment  and  order  reversed  upon  the  exceptions  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 
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GEORGE    W.     PALMER,    Respondent,    v.    EUGENE    H. 
CONANT  AND  GEORGE  F.  CONANT,  Appellants. 

Jfegligenee — ^ect  of  payment  of  numey  to  ths  father  ef  an  ir^red  minor  and  the 

exeeutum  of  a  reUaee  by  the  minor. 

In  an  action  to  recover  damages  resulting  from  a  personal  injury  received  by  the 
plaintiff  through  the  alleged  negligence  of  the  defendants,  it  appeared  that  when 
the  injuries  were  received  by  the  plaintiff  he  was  under  twenty-one  years  of 
age,  and  that  the  defendants  paid  to  his  father  the  sum  of  $100,  and  a  paper 
was  thereupon  executed  by  the  plaintiff  purporting  to  be  a  release  of  all  claims- 
against  the  defendants  by  reason  of  the  injuries  to  the  plaintiff. 

Meld,  that  the  payment  of  the  money  to  the  father  was  not  a  bar  to  the  right  of 
the  plaintiff  to  recover  damages  in  this  action. 

That,  in  such  an  action,  evidence  of  the  amount  of  wages  which  the  plaintiff  ia 
earning  is  admissible  upon  the  question  of  damages. 

Appeal  by  the  defendants  from  a  judgment  of  the  Supreme 
Court,  entered  in  the  office  of  the  clerk  of  the  county  of  Oneida  on 
the  28th  day  of  April,  1890 ;  and  also  from  an  order  denying  a 
motion  for  a  new  trial  made  on  the  minutes  of  the  courts  entered 
March  13,  1890. 

The  action  was  tried  at  the  Oneida  Circuit  before  the  court  and 
a  jury,  and  a  verdict  was  rendered  by  the  latter,  in  favor  of  the 
plaintiff,  for  the  sum  of  $550. 

The  action  was  brought  to  recover  damages  for  personal'  injuries 
received  by  the  plaintiff  through  the  alleged  negligence  of  the  defend- 
ants on  the  19th  of  December,  1888,  while  the  plaintiff  was  in  the 
employ  of  the  defendants  in  the  operation  of  their  saw-mill  on  the 
south  side  of  Mad  river,  at  Camden.  James  Gerow  was  defendants' 
foreman  in  their  chair  shop  and  factory  operated  in  connection  with 
the  mill,  and  on  that  day  he  instructed  the  plaintiff  to  go  to  the 
dam  and  "  help  put  on  slash  boards."  It  appears  by  the  plaintiff's 
evidence  that  while  he  was  engaged  in  putting  on  the  flush  boards 
"  the  north  end  of  the  log  slid  off  of  the  abutment  and  throwed 
him  (Chapman)  down  stream,  and  the  board  I  had,  with  the  pressure 
of  the  water,  carried  his  end  down,  and  the  end  I  had  carried  me 
up.  Just  as  I  got  on  the  pivotal  part  of  the  dam  the  south  end  of 
the  log  came  off  and  struck  my  leg  and  dragged  me  down  the  apron 
of  the  dam  ten  or  twelve  feet.    The  log  lying  on  the  north  end  of 


334  PALMER  v.  CONANT. 

FouBTH  Dbpabtmbnt,  Notbkbeb  Tebm,  1890. 

the  dam  first  loosened  and  went  down  stream,  then  it  loosened  from 
the  soath  abutment,  so  they  left  both  abutments.  These  flush  boards 
were  of  hard  wood,  an  inch  and  a  half  thick,  twelve  feet  long,  and 
averaged  from  eighteen  to  twenty-four  inches  in  width.  They 
raised  the  water.  When  the  log  struck  me  it  dragged  me  oS.  the 
apron  of  the  dam  and  ten  or  twelve  feet  down  stream.  The  water 
took  me  down  under  and  the  logs  went  to  the  north  side  of  the 
creek  and  the  water  washed  me  on  the  south  side,  and  I  got  out  the 
best  way  I  could ;  I  don't  know  how.  Below  the  dam  I  should  think 
the  stream  was  seventy  or  eighty  feet  wide  in  high  water.  The  logs 
were  washed  on  the  north  side.  When  I  got  out  the  bones  in  my  left 
leg  were  sticking  out  through  two  pairs  of  pants  into  the  water.  It 
was  from  about  an  inch  below  the  knee  to  the  ankle." 

It  appeared  that  the  round  timbers,  without  being  fastened  on  the 
bottom,  were  allowed  to  rest  on  the  smooth  abutments  with  no 
planking  or  fastening  to  hdd  them  in  place,  other  tlian  a  piece  of 
two-inch  plank  nailed  below  them,  and  when  the  pressure  of  the 
water  came  they  gave  way. 

George  F.  Mores  and  (7.  D.  PrescoU^  for  the  appellants. 

P,  H.  Fitzgerald^  for  the  respondent 

Habdin.  p.  J. : 

We  think  the  evidence  presented  a  question  of  fact  for  the  jury. 
It  was  for  the  jury  to' determine  whether  the  defendants  were  guilty 
of  negligence.  It  was  for  the  jury  to  determine  whether  the  dam 
waa  so  constructed  as  to  secure  safety,  and  whether  the  principle 
upon  which  it  was  constructed  was  reasonably  safe,  and  whether 
reasonable  guards  to  secure  safety  were  provided  by  the  defendants. 
{N&waU  V.  BaHlett,  114  K  Y.,  404 ;  Pcmtzar  v.  TiUy  Foster  Iron 
Mining  Co.,  99  id.,  372.) 

It  appears  by  the  evidence  that  the  plaintifE  was  not  present 
when  the  scantling  were  put  down,  and  knew  nothing  of  the  manner 
in  which  they  were  fastened.  The  jury  may  properly  have  found 
upon  the  evidence  that  the  plaintiff  had  no  knowledge  or  apprecia- 
tion of  the  defects  which  led  to  the  accident,  and  that  he  was  not 
chargeable  with  having  voluntarily  taken  the  risks  incident  to  the 
situation  in  which  he  waa  placed.    Whatever  question  there  was 
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upon  that  subject,  we  are  of  the  opinion  thdt  it  was  one  for  the  jury 
to  determine.     {Bemmg  v.  Stei/nway  cfe  Sons^  101  N.  Y.,  547.) 

(2.)  Plaintiff  was  asked  during  his  examination  as  a  witness: 
"  Q.  How  much  wages  did  you  earn  a  week  from  Conant  ? "  To 
this  question  the  defendants  objected,  that  it  was  incompetent  and 
imnukterial,  and  in  dealing  with  the  objections  the  court  observed : 
^^  It  is  received  only  as  an  element  of  damages  sustained  by  the 
plaintiff."  *  *  *  The  defendants  took  an  exception  and  the 
witness  answered :  *'  Five  dollars  a  week."  It  is  to  be  observed  that 
there  was  no  objection  to  the  form  of  the  question ;  apparently  it 
called  for  the  wages  he  had  been  receiving  prior  to  the  injury. 
We  thmk  such  evidence  was  competent.  In  Bemegd  v.  New 
York  Central  and  Hvdeon,  River  Railroad  Company  (40  N.  Y.,  9) 
it  was  held,  viz. :  ^^  In  an  action  to  recover  for  personal  injuries,  evi- 
dence of  the  amount  the  plaintiff  is  earning  at  his  trade,  at  the  time 
of  and  immediately  preceding  the  accident,  is  admissible  upon  the 
question  of  damages." 

(3.)  In  the  course  of  the  cross-examination  of  the  physician  and 
surgeon  who  attended  the  plaintiff,  he  was  asked  for  his  opinion  in 
respect  to  the  condition  the  plaintiff's  leg  would  have  been  in  at  the 
day  of  trial  if  he  had  **  positively  and  speedily  "  obeyed  instructions 
given  by  the  physician.  The  question  was  objected  to  as  incompe- 
tent and  immaterial,  and  the  court  sustained  the  objection  and  the 
defendant  took  an  exception.  Upon  looking  into  the  evidence  fol- 
lowing, given  by  the  witness,  we  find  that  he,  in  effect,  answered 
the  questio%  The  witness  says,  viz. :  '^  I  did  not  have  any  trouble 
in  setting  the  bones,  they  came  together  very  nicely,  and  stayed  so 
until  he  got  off  the  cot  bed,  and  if  they  had  been  kept  where  I  first 
set  them,  there  would  have  been  no  difficulty  in  the  union  of  these 
pieces  of  bones." 

The  witness  added  at  a  later  stage  of  his  testimony  that  ^^  the 
plaintiff  was  a  restless  patient ;  the  bone  was  broken  in  a  good 
many  pieces ;  it  was  crushed,  and  that  would  make  any  man  restless ; 
I  told  him  that  rest  was  imperative,  and  in  the  fore  part  of  the 
treatment  administered  opiates  to  him  to  quiet  his  pain." 

Considering  the  evidence  that  the  witness  gave,  we  are  not 
inclined  to  say  that  any  prejudicial  error  was  committed  preventing 
an  answer  to  the  question  as  it  was  first  framed  upon  the  subject 
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embraced  therein.  Some  other  rolings  were  made  upon  questions 
of  evidence,  which  do  not  require  from  us  any  special  consideration, 
as  we  are  of  the  opinion  that  no  prejudicial  error  was  committed. 

(4.)  When  the  injuries  were  received  by  the  plaintiff  he  was  under 
twenty-one  years  of  age ;  and  on  January  7,  1889,  the  defendants 
paid  to  his  father  the  sum  of  $100,  and  a  paper  was  executed  by 
the  plaintiff  on  that  occasion  purporting  to  be  a  release  of  all  claims 
against  the  defendants  by  reason  of  the  injuries  to  the  plaintiff's  leg. 
When  that  paper  was  executed  the  plaintiff  was  still  a  minor,  being 
only  twenty  years,  eight  months  and  seventeen  days  of  age.  It  is  to 
be  borne  in  mind  that  the  father  ot  the  plaintiff  was  entitled  to  his 
services  until  he  became  of  age,  and,  therefore,  he  was  entitled  to 
receive  of  the  defendants  such  sum  as  he  had  lost  by  reason  of  the 
injuries  sustained  disabling  the  plaintiff  from  earning  wages. 
Where  a  minor  is  injured  the  parents  have  a  right  of  action,  and 
the  child  also  has  a  right  of  action.  {Cuming  v.  Brooklyn  OUy 
JS.  R.  Co.,  109  N.  Y.,  99 ;  Tra/oer  v.  Eighth  Ave.  B.  li.  Co., 
4  Abb.  Ct.  App.  Dec,  422.) 

It  appears  by  the  evidence  that  the  check  for  the  $100  was  given 
to  the  father  of  the  plaintiff  at  his  house,  and  that  the  plaintiff  was 
not  there ;  and  that  when  the  plaintiff  signed  the  paper  he  received 
nothing.  We  think  the  payment  of  the  money,  under  the  circum- 
stances, to  the  father  of  the  plaintiff  does  not  stand  in  the  way  of 
the  plaintiff's  right  of  recovery. 

When  Green  v.  Cfreen  was  tried  before  me  at  Special  Term  in 
Onondaga  county,  I  found  that  the  defendant,  while  a||  infant,  had 
conveyed  *a  certain  piece  of  real  estate  to  his  father  for  the  sum  of 
$400 ;  having  spent  and  wasted  the  money,  he  had  no  means  or 
property  whatever,  and  subsequent  to  his  becoming  twenty-one 
years  of  age  he  returned  to  the  premises  and  took  possession  of  them 
without  any  restoration  to  his  father  of  the  money  that  he  had 
received ;  and  in  an  action  of  trespass  brought  by  the  father  I  held 
that  the  plaintiff  could  not  maintain  the  action.  In  delivering  the 
opinion  in  that  case  upon  an  appeal  taken  to  this  court  (7  Hun,  494), 
Gilbert,  J.,  says:  "The  court  below,  we  think,  properly  gave 
judgment  for  the  defendant.  An  infant  cannot  properly  bind  him- 
self to  his  prejudice,  but  whenever  the  act  done  may  be  for  his 
benefit,  it  vnll  not  be  void,  but  he  has  an  election  when  he  comes  of 
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age  to  affirm  or  avoid  it.  (2  Kent's  Com.,  233,  etseq.^  and  cases  cited.) 
Mere  acquiescence,  without  acts,  does  not  amount  to  an  affirmance/' 
That  case  was  removed  to  the  Court  of  Appeals  and  the  judgments 
of  the  Special  and  General  Terms  affirmed.  {Oreen  v.  Qreen^ 
69  K  Y.,  653.) 

We  think  we  ought  to  allow  the  verdict  to  stand,  and  the  judg- 
ment and  order  should  be  affirmed,  with  costs. 

Mabtin,  and  Mebwin,  JJ.,  concurred. 

Judgment  and  order  affirmed,  with  costs. 


THE  PEOPLE  OF  THE  STATE  OF  JS^EW  TORK,  Rb8pohi>- 

BNT,  V.  JOHN  KIEF,  Appbllaixt. 

WTuU  acU  and  statements  of  one  Conspirator  are  competent  against  the  oiher — 
evidence — record  of  acquittal  of  one  of  two  parties  indicted  for  mwrder — admiiS' 
sSbiXity  of  it  on  the  separate  trial  of  ths  other  conspirator. 

Although,  during  the  continuance  of  a  conspiracy,  the  acts  and  declarations  ot 
either  conspirator  in  furtherance  of  the  conspiracy  are  competent  evidence 
against  the  other,  the  declarations  of  either  before  the  formation  of  the  con- 
spiracy or  after  the  consummation  of  the  offense  are  not  admissible. 

On  the  trial  of  an  issue  in  a  criminal  action,  as  to  whether  the  accused  aided  and 
abetted  another  in  the  commission  of  the  crime,  a  Judgment  of  acquittal  ren- 
dered upon  the  trial  of  that  other  person  for  such  crime  is  properly  rejected. 
(Pabkeb,  J.,  dissenting.) 

Appeal  by  the  defendant  John  Kief  from  a  judgment  of  convic- 
tion of  murder  in  the  first  degree,  rendered  on  the  6th  day  of 
October,  1886,  after  a  trial  before  the  Court  of  Oyer  and  Terminer 
of  the  county  of  Madison. 

Adelbert  D.  Howard  died  on  the  17th  of  December,  1884,  and  the 
indictment  upon  which  the  defendant  was  tried  charges  that 
his  death  was  caused  by  the  felonious  act  of  Carrie  C.  Howard 
and  the  defendant  by  administering  to  the  deceased  arsenic.  Carrie 
C.  Howard  had  a  separate  trial  before  a  jury  at  an  Oyer  and  Terminer 
held  in  January,  1886,  and  was  acquitted  by  the  verdict  of  the  jury. 
The  deceased  was  buried  on  the  eighteenth  of  December,  1884.  His 
Hun— Vol.  LVHI        43 
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bodj  was  exhumed  on  the  7th  of  January^  1885,  and  taken  to  an  under- 
taker's room  in  the  village  of  Peterboro  and  eij>a8t  mortem  was  held 
upon  the  bodj ;  and  again  it  was  returned  to  the  grave  and  remained 
there  until  January  twenty- third,  when  it  was  again  taken  up  and 
taken  to  the  undertaker's  room  and  remained  there  four  days.  An 
inquest  was  held  on  the  28th  of  January,  1885,  at  Peterboro,  and  at 
the  close  of  the  inquest  the  coroner  issued  a  warrant  upon  which 
Carrie  C.  Howard  and  the  defendant  were  arrested  and  committed 
to  jail  in  Morrisville.  The  defendant  was  sentenced  to  be  executed 
on  the  26th  of  November,  1886. 


Joseph  /.  Sayles,  for  the  appellant. 


S.  M.  Ayleeworth^  district  attorney,  and  E.  If.  Wileony  for  the 
People,  respondent. 

Habdin,  p.  J. : 

Section  29  of  the  Penal  Code  provides  as  follows :  ^*A  person 
concerned  in  the  commission  of  a  crime,  whether  he  directly  com- 
mits the  act  constituting  the  offense,  or  aids  and  abets  in  its  commis' 
sion,  and  whether  present  or  absent,  and  a  person  who  directly  of 
indirectly  counsels,  commands,  induces  or  procures  another  to  com- 
jnit  a  crime  is  a  principal."  The  theory  of  the  prosecution  is  that 
the  defendant  aided  and  abetted  Carrie  C.  Howard  in  the  commis- 
sion of  the  crime  of  murder.  She  was  married  to  the  deceased  m 
1878,  and  had  various  differences  and  quarrels  with  him  until  in  1882, 
when  she  separated  from  him.  She  was  induced  to  return  to  her  hus- 
band by  means  of  a  transfer  made  of  his  property  to  her.  In  the  month 
of  October,  1884,  defendant  became  an  employee,  and,  as  such,  a  mem- 
ber of  the  Howard  family.  And  it  is  claimed  that  while  he  was 
thus  employed  he  joined  the  wife  of  the  deceased  in  a  conspiracy  to 
cause  the  death  of  her  husband,  Adelbert  D.  Howard.  The  evi- 
dence indicates  that,  from  some  time  in  the  month  of  October,  1884, 
down  to  the  time  of  the  death  of  the  deceased,  the  defendant  and 
Mrs.  Howard  were  much  in  each  other's  company.  Together  they 
visited  Oneida,  Cazenovia,  Canastota,  Morrisville  and  Clockville, 
and,  on  some  occasions,  drank  intoxicating  liquors  in  the  hotels  and 
saloons,  she  going  with  him  in  a  carriage  or  a  lumber  wagon  or  on 
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loads  of  grain.  It  also  appeared  that  he  assisted  her  at  times 
about  the  household  work.  It  is  claimed  that  on  the  3d  day  of 
December,  1884,  the  defendant  and  Mrs.  Howard  went  to  Oneida 
together,  a  distance  of  about  fourteen  miles  from  the  Howard  farm, 
and  that  while  there  Mrs.  Howard  made  a  purchase  of  arsenic  in 
the  name  of  the  defendant,  and  that  a  day  or  two  after  this  purchase 
the  deceased  was  taken  ill,  having  all  the  symptoms  of  arsenical 
poison.  From  that  affliction  he  apparently  partially  recovered,  and 
by  the  evidence  it  appears  that  on  the  11th  of  December,  1884, 
Kief  was  again  in  Oneida,  and  while  there  purchased  an  ounce  of 
arsenic  at  the  dmg  store  of  Dyer.  A  day  or  two  thereafter  Howard 
was  again  taken  violently  ill,  having  similar  symptoms  and  somewhat 
aggravated.  The  symptoms  continued  to  increase  and  he  grew 
worse,  until  the  night  of  the  17th  of  December,  when  he  died. 
The  evidence  fully  reveals  his  symptoms,  which  indicated  arsenical 
poisoning ;  and  ^po%t  mortem  was  held  and  an  analysis  made  of  a 
portion  of  the  body  by  a  chemist,  and  the  results  reached  tend 
to  indicate  that  Howard  came  to  his  death  by  reason  of  having  taken 
arsenic  in  his  stomach.  From  the  testimony  of  Dr.  WilUam 
Smith,  the  chemist,  who  made  an  analysis  of  portions  of  the  body,  it 
appears  that  he  found  in  the  liver  the  equivalent  of  a  grain  and 
a  half  of  white  arsenic,  and  in  the  stomach  and  its  contents  one- 
eighth  of  a  grain,  and  in  a  piece  of  muscle  one-twentieth  of  a  grain, 
and  in  some  other  portions  examined  by  him  four-tenths  of  a 
grain.  It  appeared  by  the  evidence  that  the  defendant  and 
Carrie  0.  Howard  were  the  persons  who  took  care  of  the  deceased 
during  the  sickness  alluded  to.  Some  evidence  was  given  of  the 
declarations  of  the  def^dant,  tending  to  support  the  theory  of 
the  prosecution,  and  upon  all  of  the  evidence  it  is  insisted,  in  behalf 
of  the  people,  that  a  conspiracy  had  been  formed  to  cause  the  death 
of  the  deceased,  and  that  in  pursuance  of  that  conspiracy  he  was 
poisoned,  and  that  the  defendant  aided  and  abetted  in  the  commis- 
sion of  the  crime.  In  Kdley  v.  The  People  (55  N.  Y„  566)  it  was 
said :  "A  conspiracy  may  be  proved,  as  other  facts  are  proved,  by 
circumstantial  evidence,  and  parties  performing  disconnected  overt 
acts,  all  contributing  to  the  same  result,  and  the  consummation  of  the 
same  ofiense,  may,  by  the  circumstances  and  their  general  connection 
or  otherwise,  be  satisfactorily  shown  to  be  conspirators  and  confeder- 
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ates  in  the  commission  of  the  offense."  In  the  same  case  it  was  also  held 
that,  "  where  there  is  snfScient  evidence  to  justify  the  conclusion  that 
different,  persons,  charged  with  a  crime,  were  all  acting  with  a 
common  purpose  and  design,  although  it  does  not  appear  that 
there  had  been  a  previous  combination  or  confederacy  to  commit 
the  particular  offense,  yet  the  acts  and  declarations  of  each,  from 
the  commencement  to  the  consummation  of  the  offense,  are  evidence 
against  the  others."  Following  the  principles  just  quoted,  it  may 
be  assumed  that  the  evidence  was  sufScient  to  warrant  the  jury  in 
finding  a  conspiracy  between  the  defendant  and  Carrie  C.  Howard 
to  accomplish  the  death  of  the  deceased,  and  it  may  be  said  while 
such  a  conspiracy  existed,  the  acts  and  declarations  of  either,  in 
furtherance  of  the  conspiracy,  were  competent  evidence.  However 
the  declarations  of  either  before  the  f onnation  of  the  conspiracy,  or 
after  the  consummation  of  the  offense,  do  not  come  within  the  role. 

In  New  York  Guaranty  and  Indemnity  Company  v.  Olea^on  (78 
N.  Y.,  504)  it  was  held,  viz. :  "  Having  established  a  conspiracy,  proof 
of  the  acts,  admissions  and  declarations  of  any  one  of  the  conspirators 
in  pursuance  and  furtherance  of  the  criminal  enterprise,  and  in 
reference  thereto,  is  competent.  But  the  statement  of  one  of  them 
as  to  a  past  transaction  accompanying  no  act  done  in  furtherance  of, 
or  in  connection  with  such  enterprise,  is  not  competent  against  the 
others."  Mr.  Greenleaf  lays  down  the  rule  (3  Greenl.  on  Ev.,  §  94) 
as  follows :  "  The  evidence  of  what  is  said  or  done  by  the  other 
conspirators  must  be  limited  to  their  acts  and  declarations  made  and 
done  while  the  conspiracy  was  pending  and  in  furtherance  of  their 
design ;  what  was  said  or  done  by  them  before  or  afterwards  not 
being  within  the  principle  of  admissibility."  This  rule  was  stated 
and  reaflSrmed  in  People  v.  Gorham  (16-  Hun,  93). 

In  People  v.  McQwide  (110  N.  Y.,  307)  Judge  Andrews,  in 
speaking  upon  the  subject,  said :  "  The  admission  of  this  evidence 
was  in  contravention  of  the  settled  rule  that  only  the  acts  and  declara- 
tions of  a  co-conspirator,  done  in  furtherance  and  execution  of  the 
common  design,  are  admissible  against  one  of  the  conspirators  on 
trial  for  the  common  offense,  and  that  when  the  cx)nspiracy  is  at  an 
end,  and  the  purposes  of  the  conspiracy  have  been  fully  accom- 
plished, or  the  conspiracy  has  been  abandoned,  no  subsequent  actor 
declaration  of  one  of  the  conspirators  is  admissible  against  another." 
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(1  Greenl.  on  Ev.,  §  111 ;  8  id.,  §  94;   People  y.  Bavis,  56  N.  T., 
103 ;  N.  Y,  Chia/ranty^  etc.,  Co.  v.  Oleaaan^  78  id.,  503.) 

Nellie  Laird  testified  that  she  was  in  the  house  of  the  Howard's 
on  the  17th  of  April,  1884,  and  that  she  went  with  Mrc^.  Howard  to 
Peterboro.  She  was  then  asked  to  state  whether  she  had  a  conversa- 
tion on  that  day  with  Mrs.  Howard.  The  question  was  objected  to 
as  incompetent  and  impro{!>er  and  not  evidence  against  the  defend-' 
ant.  The  objections  were  overruled  and  the  defendant  took  an 
exception.  The  witness  answered  she  had  a  conversation  on  that 
day,  and  when  she  was  asked  to  state  what  Mrs.  Howard  said,  similar 
objections  were  taken  and  overruled  by  the  court  and  an  exception 
was  taken.  The  witness  thereupon  answered,  viz. :  "  She  was  talking 
about  Howard  and  said  he  misused  her.  He  went  to  Syracuse  in 
bad  places  and  came  home  sick  and  she  had  to  wait  on  him,  and  she 
said  how  mean  he  was.  She  said  she  had  a  mind  to  give  him  poison 
sometimes;  slie  said  she  would  if  her  courage  hadn't  failed  her. 
I  told  her  she  wouldn't  do  any  such  thing,  and  she  said  she  would." 
Thereupon  the  defendant's  counsel  moved  to  strike  out  this  evidence 
as  incompetent  and  immaterial,  and  that  no  foundation  had  been 
laid  for  it  as  against  the  defendant.  The  motion  was  denied  and  an 
exception  was  taken.  The  defendant  was  not  present  when  this 
conversation  took  place.  There  is  nothing  in  the  case  to  indicate 
that  a  conspiracy  had  then  been  formed  between  Mrs.  Howard  and 
the  defendant  to  cause  the  death  of  Howard  ;  on  the  contrary,  it  is 
very  apparent  from  the  evidence  that  if  there  was  any  conspiracy 
formed  between  the  defendant  and  Mrs.  Howard  it  was  formed 
long  after  this  conversation.  Hence  we  are  of  the  opinion  that  the 
evidence  was  in  violation  of  the  rule  which  we  have  already  stated, 
and  that  it  was  erroneously  received. 

When  Simeon  Beese  was  upon  the  stand,  as  a  witness  for  the 
people,  he  was  asked  whether  he  heard  Mrs.  Howard  call  her  husband 
names  and  when.  This  question  was  objected  to  and  allowed,  and 
an  exception  taken  by  the  defendant.  He  said  that  in  1881  "  she 
called  him  before  he  ate  breakfast  a  son  of  a  bitch,  a  poor-house 
pauper."  We  think  her  declarations  on  that  occasion  were  not 
admissible.  While  David  Jones  was  being  examined  in  behalf  of 
the  people  he  was  allowed  to  give  statements  and  declarations  made 
by  Mrs.  Howard  in  the  summer  of  1884,  against  the  defendant's 
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objectiou  and  exception.  By  this  witness'  evidence  it  appears  that 
lie  worked  for  the  Howards  from  December,  1883,.  until  the  7th  of 
October,  1884,  and  that  the  defendant  took  his  place,  and  that  the 
defendant  was  there  a  week  or  ten  days  in  the  month  of  June. 
There  is  nothing  in  the  testimony  of  this  witness,  or  other  evidence 
in  the  case  to  indicate  that  a  conspiracy  had  been  formed  prior  to  or 
at  the  time  of  these  declarations.  We  think  their  admission  was, 
therefore,  error. 

(2.)  The  people  put  in  evidence  a  deed  executed  in  December, 
1882,  from  Adelbert  D.  Howard  to  Carrie  C  Howard ;  and  also  a 
deed  made  by  Mrs.  Howard  to  Henry  J.  Mayor,  dated  January  21, 
1885 ;  and  also  a  deed  made  by  Mayor  and  Carrie  C.  Howard  to  the 
prisoner's  counsel,  dated  January  27,  1885.  Objections  were  taken 
to  these  records,  and  they  were  overruled  and  exceptions  were  taken 
to  the  ruling.  Apparently  the  latter  deed  was  ^ ven  for  the  purpose 
of  securing  counsel  for  services  in  defending  Mrs.  Howard.  Although 
the  defendant  may  have  been  at  the  city  of  Borne  when  the  latter  deed 
was  executed,  the  evidence  nowhere  discloses  that  he  took  any  part 
in  the  transaction  resulting  in  the  deed.  If  there  had  been  a  con- 
spiracy existing  between  the  defendant  and  Mrs  Howard,  its  purpose 
had  been  accomplished  by  the  death  of  Howard  on  the  seventeentli 
of  December,  and  her  act  in  transferring  her  property  to  her  counsel 
on  the  27th  of  January,  1885,  apparently  had  no  connection  with 
the  conspiracy,  if  one  existed,  prior  to  the  death  of  Howard.  We 
think  the  circumstance  that  the  defendant  went  with  Iier  to  the  city 
of  Some,  acting  as  a  hired  man  or  servant,  on  the  occasion  when 
she  visited  the  office  of  her  counsel  and  prepared  the  deed,  did  not 
render  her  act  competent  evidence  against  the  defendant. 

(3.)  The  defendant  called  as  a  witness  one  Elizabeth  McGinnis, 
whose  testimony  was  quite  important  for  the  defendant.  Dnring 
the  cross-examination,  for  the  purpose  of  impairing  her  credibility 
as  a  witness,  she  was  asked  to  state  that  the  farm  that  she  and  her 
husband  lived  upon  joined  the  Howard  farm,  and  that  her  husband 
held  title  to  it,  and  that  her  husband  had  executed  a  mortgage  upon 
his  real  and  personal  property.  We  think  the  inquiry  into  the  acts 
of  her  husband  in  mortgaging  his  property  were  immaterial  and 
ought  not  to  have  been  received  for  the  purpose  of  impairing' 
her  credibility  as  a  witness. 
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(4.)  We  think  the  acts  and  circnmstances  attending  the  prepara- 
tion of  the  body  for  burial,  and  what  disposition  was  made  of  his 
clothing  and  ring,  so  far  as  they  were  known  to  the  defendant^  were 
correctly  received  in  evidence. 

(5.)  The  rule  laid  down  by  the  Court  of  Appeals  in  People  v. 
Mondon  (103  N.  Y.,  22J)  seems  to  justify  the  admission  of  the  tes- 
timony and  declarations  made  by  the  defendant  before  the  coroner. 
We  think  the  rule  stated  in  the  Mondon  Case  was  not  departed 
from  in  People  v.  Sharp  (107  N.  Y.,  427).  (See,  also,  Code  of 
Crim.  Pro.,  §  395 ;  Hendrickeon  v.  People^  10  N.  Y.,  18.) 

(6.)  We  are  not  persuaded  that  any  error  was  committed  in  reject- 
ing the  record  showing  the  acquittal  of  Carrie  C.  Howard  of  the 
crime  charged  in  the  indictment  against  her.  {OeUton  v.  Hoytj 
3  Wheat.,  316.) 

In  State  v.  Mooney  (64  N  C,  54)  it  was  held :  "  Where  two  are 
indicted  for  a  battery,  the  one  for  the  act  and  the  other  for  using 
encouraging  language  at  the  time,  the  wife  of  the  one  who  encouraged 
the  beating  is  a  competent  witness  for  the  other  party.  The  legal 
e£Fect  of  an  acquittal  of  the  other  is  not  an  acquittal  of  her  husband." 
This  case  cites  State  v.  Rose  (Phil.,  406) ;  State  v.  Ludwick  (Id.,  401). 

Other  questions  were  pressed  upon  our  attention  by  the  learned 
counsel  for  the  respective  parties  in  the  argument  of  the  case,  but 
we  do  not  deem  it  important  to  consider  them  in  eostensOy  as  the 
views  we  have  already  expressed  lead  to  the  conclusion  that  a  new 
trial  must  be  awarded. 

The  conviction  and  judgment  are  reversed  and  a  new  trial  directed 
in  the  Court  of  Oyer  and  Terminer  of  Madison  county,  to  which  court 
the  proceedings  are  remitted. 

• 

Meswin,  J.,  concurred. 

Pabkes,  J. : 

Defendant  was  jointly  indicted  with  one  Carrie  C.  Howard  for 
the  crime  of  murder  in  the  first  degree.  The  charge  is :  That  they 
jointly  administered  poison  to  her  husband,  Adelbert  D.  Howard, 
with  the  design  to  effect  his  death,  and  that  he  died  from  the  effects 
thereof  December  17,  1884.  The  defendants  demanded  separate 
trials,  and  Carrie  C.  Howard  having  been  first  brought  to  trial,  a 
verdict  of  not  guilty  was  rendered  in  her  behalf,  and  a  judgment  of 
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acquittal  entered  thereon.  Subsequently  the  defendant  Kief  being 
brought  to  trial,  a  verdict  of  guilty  was  rendered  against  him,  and 
judgment  entered  thereon,  from  which  he  has  appealed  to  this  court. 

After  the  people  rested  their  case,  the  defendant  offered  in  evi- 
dence the  record  of  the  acquittal  of  Carrie  C.  Howard,  which  was 
excluded  by  the  court  under  the  people^s  objection  that  it  was  incom- 
petent, irrelevant  and  immaterial,  to  which  rulmg  an  exception  was 
duly  taken  by  the  defendant. 

For  this  alleged  error,  among  others,  the  defendant  asked  that  a 
new  trial  be  granted.  One  of  the  issues  on  trial  was,  whether  the 
defendant  did  himself  administer  the  poison  by  which  the  murder 
was  effected.  On  such  issue  it  is  evident  that  the  question,  whether 
Carrie  C.  Howard  was  or  was  not  guilty  was  entirely  irrelevant. 
But  another  question  in  the  case  was,  whether  Kief  aided  and 
abetted  her  in  administering  the  poison  to  her  husband.  If  she  was 
the  only  one  who  administered  the  poison,  and  Kief  was,  in  fact, 
absent  at  the  time  and  ignorant  that  it  was  then  being  done,  yet,  if 
he  aided  and  abetted  her  in  such  a  scheme,  he  was,  under  our  present 
law,  guilty  as  a  principal  equally  with  her,  and  the  chani;e  that  ihetf 
administered  the  poison  would  be  sustained  as  to  him. 

The  trial  judge  charged  the  jury  to  that  effect,  and  much  evidence 
was  given  on  the  part  of  the  people  tending  to  show  that  she  com- 
mitted the  crime,  and  he  aided  and  abetted  her  in  doing  it  On 
that  issue  it  was  clearly  proper  for  defendant  to  give  in  evidence 
any  fact  tending  to  show  that  Carrie  C.  Howard  did  not  commit  such 
crime.  Such  a  fact  would  clearly  be  relevant  and  material.  The 
people  proved  many  facts  tending  to  show  her  guilty.  The  defend- 
ant might  prove  any  fact  tending  to  show  her  innocent.  But  the 
question  is,  whether  the  record  of  her  acquittal  was  competent  evi- 
dence upon  the  question  of  her  guilt  in  favor  of  the  defendant 
and  against  the  people. 

Prior  to  the  enactment  of  section  29  of  the  Penal  Code  a  person 
who  merelv  counseled  and  abetted  another  in  a  scheme  to  commit 
a  crime  was  not  deemed  a  principal,  and  could  not  be  convicted 
under  an  indictment  charging  him  as  such.  {People  v.  KatZj  23 
How.,  93.)  He  was  not  considered  guilty  of  the  crime,  but  merely 
guilty  as  an  accessory  before  the  fact,  and  in  order  to  liold  him 
guilty  as  an  accessory  it  was  necessary  to  prove  that  the  crime  wliieli 
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it  was  claimed  he  had  aided  and  abetted  had,  in  fact,  been  committed 
by  the  other  party.  For  such  purpose,  and  as  relevant  to  that  ques- 
tion, the  record  of  conviction  of  the  other  party  was  held  to  be 
jprima  facie  evidence  against  the  accessory.  It  was  not  held  to 
be  conclusive  evidence  because  the  alleged  accessory  was  not  a  party 
to  it,  but  it  was  conclusive  evidence  that  a  conviction  had  been  had, 
and  it  was  prima  fade  evidence  that  such  conviction  was  correct, 
and  hence  that  the  party  had  committed  the  crime.  Neither  party 
was,  therefore,  concluded  by  the  record.  The  people  might  give 
additional  proof  tu  establish  the  guilt  of  the  principal,  and  the  acces- 
sory might,  notwithstanding  the  conviction,  give  evidence  to  show 
that  such  crime  had  not  been  committed.  (3  Greenl.  on  Ev.,  §  46 ; 
Lemi  V.  People,  80  N.  Y.,  327 ;  Jones  v.  People,  20  Hun,  645.) 
So  a  judgment  of  acquittal  was  prima  facie  evidence  in  behalf  of 
the  accessory  upon  the  well-known  principle  that  a  judgment  may 
not  be  used  as  evidence  against  one  in  whose  favor  it  might  not 
have  been  used  had  the  decision  been  the  other  way.  (People  v. 
JBv^Jdand,  13  Wend.,  592 ;  Case  v.  Heeve,  14  Johns.,  82 ;  Gelston 
y.  Hoyt,  3  Wheaton,  316,  317.) 

Although  the  record  of  the  principal's  conviction  has  not  been 
received  as  evidence  against  the  accessory  without  considerable 
opposition  in  some  courts,  it  seems  to  be  thoroughly  settled  in  this 
State  that  it  is  prima  /acid  evidence  against  him ;  and  inasmuch  as 
such  record  may  be  used  in  favor  of  the  people  against  one  who  is 
not  a  party  to  it,  there  does  not  seem  to  be  any  reason  why  it  should 
not  be  used  against  the  people  who  are  a  party  to  it.  Assuming, 
then,  that  such  is  the  rule,  it  would  seem  that  the  record  of  the 
acquittal  of  Carrie  C.  Howard  in  this  case  was  prima  facie  evidence 
in  favor  of  this  defendant  upon  the  issue  last  above  stated.  Such 
issue  is  precisely  the  same  as  if  he  had  been  on  trial  as  accessory 
before  the  fact,  viz.,  that  he  counseled  and  abetted  Carrie  C.  Howard 
in  administering  poison  to  her  husband.  If  she  had  been  previously 
convicted,  I  do  not  see  why,  within  the  rule  above  stated,  the  record 
of  her  conviction  would  not  have  been  prima  fade  evidence  against 
him  that  she  had  committed  the  crime,  and  it  would  have  been 
admissible,  to  prove  that  fact  on  the  question  of  whether  or  not  he 
aided  and  abetted  her  in  so  doing. 
Hux— Vol.  LVIH        44 
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Now,  under  our  Code,  such  an  issue  may  arise  under  an  indict- 
ment charging  him  or  both  as  principals.  Formerly  it  could  not, 
but,  nevertheless,  in  both  cases  it  is  the  same  issue  to  be  tried  and 
determined  upon  similar  facts  and  controlled  by  the  same  rules  of 
evidence.  The  use  of  the  record  was  not  merely  to  prove  the  con- 
viction. It  was  the  guUt  of  the  principal  that  must  be  established, 
and  not  merely  the  fact  of  his  conviction.  (See  80  N.  Y.,  827.) 
Frequently  the  parties  were  tried  together,  one  as  principal  and  one 
as  accessory,  and  in  such  cases  there  was  no  prior  conviction  of 
principal;  but  the  jury  were  instructed  to  first  decide  on  the 
evidence  as  to  the  principal's  guilt,  and  unless  he  was  found  guilty 
the  other  was  discharged.  (See  20  Hun,  546.)  So,  also,  the  role 
was  not  applicable  to  the  trial  of  accessories  merely.  It  was  a  role 
of  evidence  applying  to  every  case  where  the  record  became 
material  to  such  an  issue. 

In  the  BucJdand  Case  a  party  indicted  for  compounding  a  larceny 
sought  to  plead  the  acquittal  of  the  person  charged  with  larceny  as 
a  conclusive  bar  to  liis  conviction.  The  court  held  that  it  was 
prima  facie  evidence  only,  and  not  conclusive.  In  Maybee  v. 
Avery  (18  Johns.,  352),  the  defendant,  in  an  action  of  slander  justi- 
fied the  charge  that  plaintiff  stole  hens  by  the  record  of  plaintifPs 
conviction  for  such  a  crime.  The  court  held  that  it  was  prima 
facie  evidence  in  defendant's  favor,  but  not  conclufiive,  and  in  such 
case  Judge  Spenoeb  says,  that  a  verdict  upon  an  indictment  is  an 
exception  to  the  general  rule  that  a  judgment  is  evidence  only 
between  the  parties  or  their  privies,  upon  the  same  principle  that 
when  the  matter  in  dispute  is  a  question  of  public  right  or  interest,  all 
persons  standing  in  the  same  relation  as  the  parties  are  affected  by  it. 

It  seems  to  be  the  settled  law  of  this  State,  that  on  an  issue 
whether  the  accused  aided  and  abetted  another  in  the  commission  of 
a  crime,  the  judgment  rendered  upon  the  trial  of  that  other  for  the 
crime  is  prima  fade  evidence  as  to  whether  that  other  person  did 
or  did  not  commit  the  crime.  Such  an  issue  having  squarely  arisen 
and  gone  to  the  jury  in  this  case,  I  conclude  that  the  record  of 
Carrie  C.  Howard's  acquittal  was  competent  evidence  relevant  to  that 
issue,  and  that  it  was  error  to  exclude  it. 

I  concede  that  the  acquittal  of  Carrie  C  Howard  was  utterly 
immaterial  on  the  question  of  whether  defendant  Kief,  either  alone 
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or  jointlj  with  her,  murdered  the  deceased  by  adminiBteriiig  poison 
to  him.  So,  also,  I  concede  that  such  acquittal  is  no  bar  to  the  con- 
viction of  Kief  on  this  indictment.  But  when  it  is  sought  to  hold 
Kief  on  the  ground  that  even  though  he  were  absent  and  took  no 
part  in  administering  the  poison,  he  is  guilty  if  he  aided  and  abetted 
her  in  such  act,  an  issue  is  put  into  the  case  that  makes  the  question 
of  her  guilt  a  material  and  important  one,  and  upon  such  issue  the 
record  of  her  acquittal  is  prima  fade  evidence  in  his  favor.  At 
folios  1740-1743  of  the  printed  case,  it  appears  that  the  jury  were 
squarely  instructed  that  they  might  find  Kief  guilty  upon  that  theory, 
if  the  evidence  warranted  it ;  and,  therefore,  both  by  the  charge 
and  by  the  evidence  introduced  on  the  part  of  the  people,  such  issue 
was  put  into  this  case,  and  being  in,  it  was  error  to  exclude  any  com- 
petent evidence  relevant  to  such  issue. 

Conviction,  order  and  judgment  reversed  and  a  new  trial  ordered 
in  the  Oyer  and  Terminer  of  Madison  county,  to  which  court  the 
proceedings  are  remitted. 


RICHARD  M.  ODERKIRK,  Appbllant,  v.  JAMES  0. 
FARGO,  AS  Pbesident  op  AMERICAN  EXPRESS  COM- 
PANY, Respondent. 

EiBpreu  company — responsibility  of,  for  a  trunk  Uft  at  its  office  defter  a  receipt 

thevffoT  is  signed  and  the  charges  are  paid. 

In  fui  action  brought  against  an  express  company  to  recoyer  damages  for  the  loss 
of  the  plaintifTs  tronk,  it  appeared  that  the  trunk  reached  the  office  of  the  com- 
pany, at  Watertown,  on  Saturday,  and  that  the  following  Monday,  in  the 
forenoon,  the  plaintiff  called  at  the  office,  stated  that  he  wanted  to  take  out  some 
things  that  belonged  to  one  Smith  and  then  leave  the  trunk  there  until  the  fol- 
lowing day  or  the  next,  to  which  the  agent  of  the  company  replied  that  if  the 
plaintiff  paid  the  charges  and  signed  the  receipt  book  he  could  do  so,  and  that 
it  would  be  all  right;  whereupon  the  plaintiff  paid  the  charges  and  signed  the 
receipt  book,  took  out  the  things,  and  then  locked  the  trunk  and  left  it  at 
the  office  of  the  company.  On  the  following  Wednesday  he  went  to  the  office 
and  was  informed  by  the  agent  that  the  trunk  had  been  delivered  to  other 
parties  the  day  before  upon  the  assumption  that  the  plaintiff  had  sent  for  it. 

The  court,  upon  the  ground  that  there  had  been  a  complete  delivery  of  the  trunk  to 
the  plaintiff,  and  that  the  company  ceased  to  be  liable  in  any  capacity  therefor. 
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and  that  the  agreement  with  the  agent  that  the  trunk  might  remain  did  not  bind 
the  defendant,  granted  a  nonsuit  on  the  trial. 
ffeldf  that  as  the  jury  might  have  found  that  the  agent  of  the  company  in  making 
the  arrangement  for  leaving  the  trunk  was  acting  within  the  apparent  scope  of 
his  authority,  and  that  such  arrangement  was  made  before  the  payment  of  the 
charges  and  signing  of  the  receipt,  and  as  there  had  been  no  termination  of 
the  transaction  with  the  company  so  far  as  the  custody  of  what  was  left  in  the 
trunk  was  concerned,  as  that  remained  with  it,  as  it  had  before.  In  the  office  of 
the  company  and  under  the  control  of  its  agent,  that  a  proper  case  was  presented 
for  submission  to  the  jury  and  that  the  nonsuit  was  erroneously  granted. 

Appeal  by  the  plaintiff  Richard  M  Oderkirk  from  a  judgment  of 
Jefferson  County  Court,  entered  February  12,  1890,  in  favor  of  the 
defendant  against  the  plaintiff,  dismissing  the  complaint,  with  costfi. 

The  action  was  com,nienced  in  Justice's  Court  and  was  brought  to 
recover  the  value  of  a  trunk  and  its  contents  which  had  been  sent 
by  direction  of  plaintiff  by  express  from  Stony  Creek,  Warren 
county,  N.  Y.,  to  Watertown,  N.  Y.,  and  carried  over  the  defend- 
ant's line  from  Rome  to  Watertown,  but  not,  as  claimed  by  plaintiff, 
delivered  to  him.  The  plaintiff  recovered  before  the  justice ;  the 
defendant  appealed  to  the  County  Court,  and  upon  the  trial  there 
the  plaintiff  was  nonsuited. 

K  C.  Emerson^  for  the  appellant. 

Thomas  F,  Keama^  for  the  respondent. 

Mebwin,  J. : 

Upon  the  trial  of  this  case  it  appeared  that  the  trunk  of  plaintiff 
reached  the  office  of  the  defendant  company,  at  Watertown,  on 
Saturday,  October  26,  1889.  The  following  Monday,  in  the  fore- 
noon, the  plaintiff,  wlio  lived  a  short  distance  out  of  town,  called  at 
the  office  and  found  there  his  trunk.  He  testifies  that  on  that  occa- 
sion he  said  to  the  agent  of  the  company,  there  in  charge  of  the 
office,  that  he  wanted  to  take  some  things  out  that  belonged  to  one 
Smith  and  then  leave  the  trunk  there  till  the  following  day,  or  the 
next,  to  enable  him  to  have  it  taken  to  his  place  by  some  teams 
drawing  brick,  and  the  agent  replied  that,  if  the  plaintiff  paid  the 
charges  and  signed  the  receipt  book,  he  could  take  the  things 
out  and  leave  the  trunk  and  it  would  be  all  right ;  that  he  then  paid 
the  charges  and  signed  the  receipt,  opened  the  trunk  and  took  out 
some  things,  then  locked  it  and  left  it  there.     Upon  the  following 
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Wednesday  he  went  again  to  the  office  and  was  informed  by  the 
agent  that  the  trunk  had  been  delivered  .to  other  parties  the  day 
before,  upon  the  supposition  that  the  plaintiff  sent  for  it.  The 
plaintiff  further  testified  that  he  never  authorized  any  one  to  go 
and  get  the  trunk,  and  had  never  received  it  As  to  the  delivery, 
the  agent  testified  that  two  men  with  a  team  called  at  the  office, 
asked  for  the  Oderkirk  trunk,  said  that  the  charges  were  paid  and 
that  it  was  receipted  for,  and  that  he  then  pointed  out  to  them  the 
trunk  and  they  took  it,  and  that  he  did  not  ask  them  for  any  order, 
or  whether  they- had  any  authority  from  Oderkirk  to  send  for  it,  and 
he  didn't  know  who  the  men  were. 

The  claim  of  the  defendant  is  that,  upon  the  plaintiffs  evidence, 
there  was  a  complete  delivery  to  the  plaintiff  and  the  company 
ceased  to  be  liable  in  any  capacity,  and  that  any  agreement  with  the 
agent  that  the  trunk  might  remain  did  not  bind  the  defendant. 

The  court  adopted  this  view  and  granted  a  nonsuit.  The  plaintiff 
asked  to  go  to  the  jury  upon  the  question  whether  there  was  such  a 
delivery  by  defendant  and  acceptance  by  plaintiff  as  terminated 
the  obUgation  of  the  defendant  as  a  common  carrier;  also, on  the 
question  whether  the  delivery  of  the  property  by  defendant's  agent 
to  a  third  party  was  such  negligence  as  rendered  the  defendant 
liable  as  warehouseman ;  also,  as  to  whether  the  defendant  did  not 
assume  the  obligation  of  gratuitous  bailee,  and  was  not  guilty  of 
such  gross  negligence  in  the  misdelivery  of  the  property  as  made  it 
liable.  The  court  denied  each  of  these  requests  and  the  plaintiff 
excepted. 

The  property  was  allowed  to  remain  at  the  express  office  for  the 
convenience  solely  of  the  plaintiff.  This,  according  to  the  doctrine 
laid  down*  in  Fennery.  Buffalo  and  State  Line  Railroad  Company 
(44  N.  T.,  605),  would  relieve  the  defendant  from  liability  as  a 
common  carrier.  In  that  case  the  goods,  after  the  freight  was  paid 
and  the  receipt  signed,  were,  for  the  convenience  of  both  parties, 
allowed  to  remain  over  ni^ht  in  the  freight-house  of  the  defendant, 
and  during  the  night  the  freight-house  and  goods  were  burned  up 
without  any  fault  or  negligence  of  defendant.  It  was  held  that 
defendant  could  not  be  held  as  an  insurer. 

It  does  not,  however,  follow  that  because  liability  as  %  comTnon 
carrier  had  ceased  there  was  no  liability  at  all.    In  Tarhell  v.  Royal 
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Uxohange  Shipping  Ccmvpany  (110  N.  T.,  170)  it  is  said:  "That 
in  many  cases  a  carrier's  whole  duty  in  respect  to  goods  carried  bj 
him  is  not  discharged  by  a  constructive  delivery,  terminating  his  strict 
responsibility  as  a  carrier.  Although  a  consignee  may  neglect  to  accept 
or  receive  the  goods,  the  carrier  is  not  thereby  justified  in  abandon- 
ing them,  or  in  negligently  exposing  them  to  injury.  *  ♦  * 
So  long  as  he  has  the  custody  of  the  goods,  although  there  has  been 
a  constructive  delivery  which  exempts  him  from  liability  as  carrier, 
there  supervenes  upon  the  original  contract  of  carriage,  by  implica- 
tion of  law,  a  duty  as  bailee  or  warehouseman  to  tidce  ordinary  care 
of  the  property."  Upon  that  basis  the  defendant  in  that  case  was 
held  to  be  liable  for  a  portion  of  the  goods  lost  or  taken  by  wrong 
parties  during  the  process  of  delivery. 

In  Matteson  v.  New  York  Central  amd  Hudson  River  Railroad 
Compamy  (76  N.  Y.,  381),  which  was  an  action  to  recover  for  loes 
of  baggage,  the  plaintiff  upon  her  arrival  at  her  destination  gave 
her  checks,  three  in  number,  to  the  baggage  master  for  the  purpose 
of  obtaining  one  of  her  packages,  and  informed  him  that  she  desired 
to  leave  the  other  two  there  for  a  week  or  two.  This  the  baggage 
master  told  her  she  could  do  by  giving  him  the  checks,  and  he 
assured  her  the  trunks  would  be  just  as  safe  without  the  checks  as 
with  them.  The  checks  and  two  trunks  were  thereupon  left  with 
him,  and  when  plaintiff  called  for  one  of  the  trunks  afterwards  it 
could  not  be  found,  it  having  been  delivered  by  the  baggage  master 
to  a  stranger.  The  baggage  master  was  prohibited  by  the  defend- 
ant from  thus  keeping  baggage,  and  he  testified  that  he  so  informed 
plaintiff,  but  this  she  denied.  It  was  held  to  be  a  question  for  the 
jury  whether  there  was  a  delivery  of  the  trunk  by  defendant  to 
plaintiff  and  a  termination  of  its  responsibility . 

In  the  present  case,  according  to  the  evidence  of  the  plaintiff,  the 
agent  of  the  defendant,  before  the  charges  were  paid  and  the  prop- 
erty receipted,  agreed  that  plaintiff  might  take  away  a  portion  and 
leave  the  balance,  with  the  assurance  that  it  would  be  all  right  If 
this  was  so,  it  should  not  be  said,  as  matter  of  law,  that  there  was  a 
delivery  to  and  acceptance  by  the  plaintiff  of  the  whole.  There  was 
no  termination  of  the  transaction  with  the  carrier.  The  custody  of 
what  was  left  remained  as  it  had  been  before.  It  was  in  the  office 
of  the  company  and  under  the  control  of  its  agent. 
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But  it  is  said  that  the  agent  of  the  company  had  no  power  to  bind 
the  company  to  the  agreement  or  consent  that  the  property  be  left. 
This  seems  to  have  been  the  main  ground  for  tlie  nonsuit.  The 
agent  testifies  that  he  had  no  such  authority,  but  he  does  not  say 
that  he  so  informed  the  plaintiff.  If,  as  testified  to  by  the  plaintiff, 
and  as  might  have  been  found  by  the  jury,  the  arrangement  for 
leaving  the  trunk  was  made  before  the  payment  of  the  charges  and 
the  signing  of  the  receipt,  and  with  a  view  to  give  the  plaintiff  a 
reasonable  opportunity  to  send  for  his  goods,  it  would  be  a  matter 
within  the  apparent  scope  of  the  authority  of  the  agent,  managing 
there  the  business  of  the  company,  and  would  bind  the  company  in 
the  absence  of  any  notice  to  the  plaintiff  of  any  restriction  on  the 
agent's  authority.  {Curtis  v.  Avon,  G.  amd  M.  M.  H.  JS.  Co.j  49 
Barb  ,  148 ;  Isaacson  v.  H.  Y.  C.  and  H.  R.  R.  R.  Co.,  94  N.  Y., 
278  ;  Story  on  Agency,  §  126.)  At  least  it  should  not  be  said,  as 
matter  of  law,  that  the  company  would  not  be  liable. 

It  follows  that  the  nonsuit  was  improperly  granted,  and  that  the 
request  of  the  plaintiff  to  go  to  the  jury  on  the  question  of  the  negli- 
gence of  the  defendant  as  warehouseman  should  have  been  granted. 

Judgment  is  reversed  upon  the  exceptions  and  new  trial  ordered, 
costs  to  abide  the  event. 

Mabtin,  J.,  concurred  ;  Habdin,  P.  J.,  not  sitting. 

Judgment  reversed  on  the  exceptions  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 


In  the  Matter  of  the  Applioatiok  of  thb  SPLIT  ROOK 
OABLE  COMPANY  to  Acquire  Cebtain  Real  Estate 
Owned  bt  CHARLES  HUGHES  and  Othebs. 

Ihninent  domain — ulhat  mutt  he  thown  by  a  tram-way  cwipany  seeking  to  acquire 

land — what  is  not  a  pMie  use. 

In  proceedings  to  condemn  land  under  the  right  of  eminent  domain  for  the  purposes 
of  the  rood-way  of  an  elevated  tram-way  company,  incorporated  under  chapter  463 
of  the  Laws  of  1888,  it  is  incumbent  on  the  petitioner  to  show,  first,  a  legislative 
warrant  for  such  proceedings  on  its  part;  and,  second,  if  the  right  is  challenged, 
that  the  business  which  it  is  organized  to  carry  on  is  public,  and  that  the  taking  of 
private  property  for  the  purposes  of  the  corporation  is  a  taking  for  public  use. 
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The  true  criterion  bj  which  to  Judge  of  the  character  of  the  use  is  to  detennine 
whether  the  public  may  enjoy  it  by  right  or  only  by  permifision. 

Where  an  elevated  tram-way  consists  of  two  elevated  cables  about  ten  feet 
apart,  on  which  boxes  are  run  by  means  of  a  trolley  or  pulley,  one  line  taking 
the  boxes  that  have  been  filled,  and  the  other  line  taking  back  the  boxes  that 
are  empty,  and  there  is  no  access  at  one  end  of  the  tramvway,  except  over  a 
private  road,  so  that  the  public  cannot  make  use  of  it  at  that  end,  except  at  the 
will  of  the  owner  of  such  private  road,  and  where  the  service  of  the  tram-way 
is  intended  to  subserve  the  interests  of  one  particular  company,  and  the  general 
public  have  no  opportunity  to  use  it,  except  as  there  may  be  a  surplus  capacity 
after  supplying  the  uncertain  and  increasing  wants  of  such  company,  the  tram- 
way company  is  not  in  the  position  of  a  common  carrier,  and  land  sought  to  be 
taken  for  its  purposes  cannot  be  deemed  to  be  taken  for  public  use. 

Appeal  by  Charles  Hnghes,  James  Hughes  and  Eagene  Hughes, 
certain  land  holders,  from  an  order  of  the  Snpreme  Conrt,  made  at  a 
Special  Term  thereof,  and  entered  in  the  Onondaga  county  clerk's 
office,  November,  1889,  which  held  that  no  sufficient  cause  was 
shown  against  the  granting  of  the  prayer  of  the  petitioner  in  the 
above-entitled  matter  as  to  the  parcel  of  real  estate  described  in  said 
order,  and  appointed  commissioners  to  appraise  and  ascertain  the 
compensation  to  be  made  to  such  landowners,  and  directed  the  place 
and  time  of  the  first  meeting  of  such  commissioners. 

The  proceedings  were  instituted  by  the  Split  Rock  Cable  Road 
Company  for  the  purpose  of  acquiring  title  to  certain  real  estate  for 
its  purposes. 

The  petition  of  the  applicant,  verified  October  15,  1889,  alleged 
that  it  was  incorporated  on  the  19th  of  June,  1888,  under  an  act  of 
the  legislature  entitled  "An  act  to  authorize  the  formation  of  ele- 
vated tram-way  corporations  and  to  regulate  the  same,"  passed 
June  2,  1888 ;  that  it  was  its  intention  to  construct  and  finish  a  rail- 
road, as  stated  in  its  articles  of  association,  commencing  at  or  near 
Split  Rock  in  the  town  of  Onondaga,  and  running  thence  by  the  most 
direct  and  feasible  route,  via  the  towns  of  Onondaga,  Camillus  and 
Geddes,  in  the  county  of  Onondaga,  and  terminating  at  or  near  Onon- 
daga lake  in  the  town  of  Geddes ;  that  $10,000  for  every  mile  of  the 
road  proposed  to  be  constructed  had  been  in  good  faith  subscribed  to 
the  capital  stock,  and  ten  per  cent  thereof  paid  in ;  that  the  com- 
pany had  surveyed  the  land  or  route  of  its  proposed  road,  and  had 
made  a  map  or  survey  thereof,  by  which  its  route  or  line  was  desig- 
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natedy  and  it  had  located  its  road  according  to  sacE  soryey  and  filed 
certificates  thereof ,  signed  by  a  majority  of  its  directors,  in  the  office 
of  the  county  clerk  of  Onondaga  county,  that  being  the  only  county 
through  or  in  which  the  road  was  to  be  constructed ;  that  its  tram- 
way or  road  had  been  completed  and  was  in  operation  from  a  point 
about  the  northern  line  of  premises  in  the  town  of  Onondaga  for- 
merly owned  by  James  Hughes,  deceased ,  northerly  through  Onon- 
daga, Camillus  and  Geddes  to  a  point  at  the  Erie  canal  at  or  near 
the  works  of  the  Solvay  Process  Company ;  that  the  real  estate  the 
petitioner  sought  to  acquire  is  five  and  thirty-six  one-hundredths  acres 
in  the  town  of  Onondaga,  its  description  being  given,  and  the  names 
and  places  of  residence  of  those  who  own  or  claim  to  own  the  lands 
were  stated  to  be  Charles  Hughes,  James  Hughes  and  Eugene  Hughes, 
of  Syracuse,  and  the  Solvay  Process  Company  of  Geddes ;  that  the 
described  real  estate  was  required  and  necessary  for  the  purposes  of 
the  incorporation  of  the  petitioner  for  the  purpose  of  constructing 
and  operating  its  road,  and  of  erecting  and  maintaining  necessary  and 
convenient  buildings,  stations,  fixtures  and  machinery  for  the  accom- 
modation and  transaction  of  its  business;  that  the  petitioner  had  not 
been  able  to  acquire  title  for  the  reason  that  the  owners  refused  to 
sell  for  a  reasonable  compensation. 

The  present  appellants  answered,  admitting  that  they  owned  the 
real  estate  described  in  the  petition,  and  that  the  petitioner  had  con- 
structed a  double  cable  from  Split  Bock  to  the  Solvay  Process 
Company  for  the  purpose  of  carrying  stone  to  that  company,  and 
denying,  in  substance,  all  the  other  allegations.  They  also  alleged 
that  the  petitioner  was  a  private  corporation  for  private  uses ;  that  the 
lands  sought  to  be  taken  were  not  necessary  for  its  buildings,  but  valua- 
ble quarry  lands,  and  were  only  sought  for  the  use  of  the  Solvay 
Process  Company,  and  that  the  Solvay  Company  owned,  controlled 
and  operated  the  petitioner  as  an  adjunct  to  their  business  in  the 
manufacture  of  soda  ash,  and  that  the  cable-road  company  wad 
intended  for  no  other  use. 

Hogan  dk  Stem^  for  the  appellants. 

Tracy^  MoLenncm  dk  Aylmg,  for  the  petitioner,  respondent 
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Mebwin,  J. : 

In  cases  of  this  kind,  it  is  incumbent  on  the  petitioner  to  show 
first  a  legislative  warrant,  and  second,  if  the  right  is  challenged, 
that  the  business,  which  it  is  organized  to  carry  on,  is  public,  and  that 
the  taking  of  private  property  for  the  purposes  of  the  corporation 
&  a  taking  for  public  use.  {Matter  of  Niagara  FaUs  and  Whirlpool 
B.  R.  Co.,  108  N.  Y.,  373.) 

The  articles  of  association  of  the  petitioner,  which  are  acknowl- 
edged June  13, 1888,  and  filed  June  19,  1888,  state  that  the  sub- 
scribers ^^  have  associated  together  as  an  elevated  tram-way  corporar 
tion  to  continue  in  existence  for  the  period  of  fifty  years,  for  the 
purpose  of  constructing,  maintaining  and  operating  an  Elevated 
Tram-way  between  Split  Rockand  Onondaga  lake,  a  distance  of  about 
four  miles,  both  of  which  places  are  in  Onondaga  county."  The 
amount  of  the  capital  stock  is  stated  to  be  $52,000  and  the  number 
of  directors  three.  The  number  of  shares  that  each  subscriber 
agrees  to  take  is  set  opposite  his  name  and  the  aggregate  amount  so 
agreed  to  be  taken  is  the  full  amount  of  the  capital  stock.  Nothing 
is  said  in  the  articles  as  to  what  statute  the  incorporation  is  designed 
to  be  under,  but  it  is  claimed,  and  it  may  be  inferred,  that  the  incor- 
poration is  under  chapter  462  of  the  Laws  of  1888,  entitled  '^  An  act  to 
authorize  the  formation  of  elevated  tram-way  corporations  and  to  regu- 
late the  same,"  passed  June  2,  1888  and  taking  effect  immediately. 

By  section  1  of  that  act,  it  is  provided  that  any  number  of  persons^ 
not  less  than  thirteen,  '^  may  form  a  company  for  the  purpose  of 
constructing,  maintaining  and  operating  an  elevated  tram-way,  con- 
structed of  poles,  piers,  wire,  rods,  ropes,  bars  or  chains,  for  the 
transportation  of  freight  in  suspended  buckets,  cars  or  other 
receptacles  for  hire;  and  for  that  purpose  may  make  and  sign 
articles  of  association,  in  which  shall  be  stated  the  name  of  the  com- 
pany ;  the  number  of  years  the  same  is  to  continue ;  the  places  from 
and  to  which  the  said  tram-way  is  to  be  constructed,  maintained  and 
operated ;  the  length  of  said  tram-way  as  near  as  may  be ;  the  name 
of  each  county  in  this  State  through  or  in  which  it  is  made  or 
intended  to  be  made ;  the  amount  of  the  capital  stock  of  the  com- 
pany and  the  number  of  shares  of  which  said  capital  stock  shall 
consist,  and  the  names  and  places  of  residence  of  the  directors  of  tlie 
company,  which  shall  not  be  less  than  three,  who  shall  manage  its 
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affairs  for  the  first  year,  and  until  others  are  chosen  in  their  places." 
By  section  6  it  is  provided  that  every  corporation  formed  under  the 
act  '^  sliall  have  power  and  authority  (1)  to  cause  such  examination 
and  surveys  for  its  proposed  tram-way  to  be  made  as  may  be  neces- 
sary to  the  selection  of  the  most  advantageous  route,  and  for  such 
purposes,  by  its  officers  and  servants,  to  enter  upon  the  lands  or 
waters  of  any  person,  but  subject  to  responsibility  for  all  damages 
which  shall  be  done  thereto ;  (2)  to  lay  out  its  tram-way  and  to  con- 
struct the  same  as  hereby  provided."  By  section  7  it  is  provided 
that  in  case  any  company  formed  under  this  act  is  imable  to  agree 
for  the  purchase,  use  or  lease  of  any  real  estate  required  for  the 
pnrpoees  of  ita  incorporation,  it  shaU  have  the  right  to  acquire  title 
in  fee  to  the  same  in  the  manner  and  by  the  proceedings  provided 
by  law  for  acquiring  title  to  lands  for  railroad  use  by  railroad  cor- 
porations, under  the  provisions  of  chapter  140  of  the  Laws  of  1850 
and  the  several  acts  amending  the  same  or  supplemental  thereto,  so  far 
as  the  same  are  applicable.  By  section  9  any  corporation  formed  under 
the  act  has  power  and  authority  to  erect  and  maintain  all  necessary  and 
convenient  buildings,  stations,  fixtures  and  machinery  for  the  accom- 
modation and  transaction  of  its  business.  The  act  does  not  in  terms 
provide  that  the  property  taken  shall  be  deemed  to  be  for  public  use, 
or  that  the  tram-ways  are  to  be  constructed  for  public  use. 

The  capital  stock  of  the  petitioner  was  all  paid  in,  and  in  June, 
1889,  it  completed  its  tram-way  from  Split  Rock  northerly  to  near 
the  Erie  canal,  a  distance  of  about  three  and  a  half  miles,  and  since 
then  it  has  been  in  operation.  The  tram-way  consists  of  two  ele- 
vated cables,  held  up  on  supports  and  parallel  to  each  other,  about 
ten  feet  apart,  on  which  run  buckets  by  means  of  a  trolley  or  pulley, 
one  line  taking  the  buckets  that  have  been  filled  and  the  other  line 
taking  back  the  buckets  which  are  empty.  The  location  of  the 
southern  terminus  of  this  tram-way  is  upon  the  land  of  the  peti- 
tioner, just  north  of  the  lands  now  desired  to  be  taken,  and  is  in 
a  gorge  about  ninety  feet  lower  than  the  Hughes  land.  This 
terminus  seems  to  be  the  southern  terminus  of  the  line  of  the  tram- 
way as  indicated  upon  the  map  or  profile  originally  filed  by  the 
company.  The  company  has  filed  no  map  indieating  that  its  route 
extended  over  the  lands  in  question,  and  the  original  map  filed  by 
the  company  did  not  indicate  that  the  lands  in  question  were  to  be 
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taken  for  the  purpoees  of  the  company.  In  the  yicinitj  of  this 
southern  terminnB,  as  so  located,  the  Solvaj  Process  Company  owhb 
upwards  of  100  acres  of  land,  upon  which  are  quarries,  and  which 
entirely  surrounds  the  terminus  as  well  as  the  Hughes  lands,  and 
shuts  them  out  entirely  from  any  highway.  There  is  to  the  Hughes 
land  a  road,  but  it  is  owned  by  individuals,  and  is  not  a  pubUc  road. 
Who  are  the  owners  of  this  private  road  does  not  appear.  The 
highway  is  about  1,200  feet  distant. 

The  northern  terminus  of  the  tram-way,  as  now  built,  is  on  the 
land  of  the  Solvay  Company,  at  the  lime  kiln  of  their  works,  about 
500  feet  from  the  Erie  canaL  The  route  of  the  tram-way,  as  pro- 
jected, extends  northerly  some  distance,  over  the  Erie  canal  and  the 
Central  railroad  to  Onondaga  lake. 

The  carrying  capacity  of  the  road,  as  now  constructed,  is  testified 
to  be  750  tons  a  day.  They  have  thus  far  carried  for  the  Solvaj 
Company,  850  to  400  tons  of  stone  a  day,  and  seem  to  have  been 
kept  running  night  and  day.  They  have  not  carried  anything  for 
any  other  party.  The  Solvay  Company  is  a  large  concern  and  its 
business  is  increasing.  The  incorporators  of  the  petitioner  were 
practically  all  stockholders  in  the  Solvay  Company.  The  surplus 
of  the  capacity  of  the  road,  after  supplying  the  Solvay  Com- 
pany is,  according  to  the  evidence  of  the  president  of  the  peti- 
tioner, to  be  devoted  to  public  use  in  carrying,  in  buckets,  freight 
offered  to  it  by  any  person,  suitable  to  the  buckets  and  to  the  road. 
What  that  surplus  may  be,  as  the  Solvay  Company  continues  to 
develop,  is  uncertain.  The  evidence  clearly  shows  that  the  bufiinefls 
of  the  petitioner  will  be  subservient  to  the  Solvay  Company.  The 
road  has  thus  far  been  entirely  for  its  benefit. 

The  intention  of  the  petitioner,  as  its  president  testifies,  is  to  use 
the  land  in  question  to  increase  its  terminal  facilities  by  building 
tram-ways  on  the  surface  to  facilitate  the  carrying  of  stone  to 
the  cable  station,  by  erecting  buildings  for  the  storage  of  freight 
and  for  repair  shops,  and  to  furnish  means  of  access.  The  petitioner 
has  other  land  that  might  be  used  for  terminal  facilities,  but  it  is 
not  so  convenient.  Aside  from  stone,  the  chief  subject  for  freight 
is  said  to  be  coal,  and,  in  regard  to  that,  the  president  testifies,  "we 
intend  to  make  a  contract  with  some  private  individual  to  furnish 
him  with  coal,  so  that  he  can  transport  it  or  sell  it  to  people  in  that 


MATTER  OF  SPLIT  ROCK  CABLE  CO.  357 

FoimTH  Depabthbnt,  Notbkbbb  Tebk,  1890. 

vicinily ;  to  establish  a  coal  yard  the  same  as  anywhere,  not  that  the 
8olvaj  Process  Company  or  the  Cable  Company  will  establish  a 
coal  yard ;  some  individnal  will  have  to  ran  it ;  with  whom  we  will 
make  a  contract  to  carry  coal ;  and  we  propose  to  limit  that  contract  to 
one  individaal  for  the  present."    This  would  hardly  be  a  public  use. 

The  appellants  own  the  property  in  question,  and  it  consists  of  a  val- 
uable quarry.  Their  contention  is  that  the  only  object  of  this  proceed- 
ing is  to  compel  them  to  sell  it  for  the  benefit  of  the  Solvay  Company. 

If  the  question  of  public  use  is  to  be  determined  from  the  nature 
of  the  business  of  the  Cable  Company,  as  described  in  it«  articles 
of  association,  then  there  would  be  a  failure  to  show  a  design  to 
construct  a  way  for  public  use.  N^o  such  design  is  stated  in  the 
articles.  An  elevated  tram-way  is  not  necessarily  public.  It  may 
or  may  not  be.  The  public  use  or  purpose  should  affirmatively 
appear.  {AUomey-Oenerdl  v.  City  of  Eau  Claire^  37  Wis.,  401.) 
If  left  optional  with  the  future  management  of  the  company,  it 
would  at  least  be  doubtful  whether  a  good  basis  would  be  furnished 
for  the  exercise  of  the  right  of  eminent  domain.  Nor  does  the 
statute  of  1888  fix  a  public  character  upon  such  corporations  except 
possibly  by  way  of  inference.  The  organizations  under  that  act 
are  not  limited  to  roads  for  public  use,  nor  is  the  property  acquired 
declared  to  be  for  public  use.  In  this  respect  it  differs  from  the 
present  railroad  act  (chap.  140  of  1850,  §§  1,  18)  and  from  the  act 
for  the  organization  of  pipe  lines.     (Chap.  203  of  1878,  §§  1,  20.) 

The  president  of  the  company,  however,  testifies  that  it  is  the 
intention  of  the  corporation  to  carry  all  freight  that  may  be  offered 
of  the  kind  it  can  carry,  up  to  the  extent  of  its  capacity.  In  other 
words,  it  is  intended  that  the  corporation  shall  be  a  public  one  in 
the  nature  of  a  highway.  What  action  the  board  of  directors,  as 
such,  may  have  taken  on  the  subject  does  not  appear.  So  that, 
apparently,  there  is  nothing  to  prevent  the  board  of  directors  or 
some  future  president  from  having  a  different  view.  The  plant 
of  the  company  has  cost  about  fifty  thousand  dollars,  so  that  the 
capital  is  substantially  exhausted.  Nothing  is  shown  as  to  the  means 
of  the  company  for  enlarging  its  boundaries  or  increasing  its  facilities. 

The  true  criterion  by  which  to  judge  of  the  character  of  the  use 
is,  whether  the  public  may  enjoy  it  by  right  or  only  by  permission. 
(Mills  on  Eminent  Domain,  §  14 ;  Kettle  Eiver  R,  Co.  v.  Eastern 
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Hy*  Co*  of  Min/a.^  41  Minn.,  461.)  The  undertaking  of  a  common 
carrier  is  to  carry  for  all  people  indifferently.    (2  Kent's  Com.,  598.) 

If,  in  the  present  case,  there  is  no  acjcess  to  the  southerly  terminal 
except  over  a  private  road,  then  the  public  cannot,  at  that  end,  use 
the  cable  except  at  the  will  of  the  owner  of  such  private  road,  or 
of  the  Solvay  Company,  the  owner  of  the  surrounding  territory. 
So,  if  the  Cable  Company  is  run  subservient  to  the  interest  of  the 
Solvay  Company,  and  the  general  public  have  no  opportunity  to 
use  it  except  as  there  may  be  a  surplus  capacity  after  supplying  the 
uncertain  and  increasing  wants  of  the  Solvay  Company,  then  the  Cable 
Company  is  not  in  the  position  of  a  common  carrier.  The  service 
of  the  Solvay  Company  is  the  main  object ;  the  service  of  the  pnblic 
is  subordinate  and  contingent.  For  such  a  service  the  right  of 
eminent  domain  should  not  be  exercised.  {McMer  of  ApfUcaiion 
of  Ev/reka  Basin  W.  and  M.  Co,^  96  N".  Y.,42  ;  Matter  of  Niagara 
Whirlpool  Ry.  Co.^  108  id.,  375.)  As  said  by  Rugeb,  Ch.  J.,  in 
Matter  of  Staten  Island  Bapid  Transit  Company  (103  K.  Y.,  257), 
^'  the  exercise  of  this  power  is  in  derogation  of  individual  rights,  and 
is  always  burdensome  and  often  injurious  to  the  owner  beyond  the 
power  of  pecuniary  compensation  to  wholly  redress,  and  should  be 
allowed  only  when  the  necessity  for  the  land  clearly  appears,  and  it  pro- 
posed use  clearly  embraced  within  the  legitimate  objects  of  the  power." 

Having  in  view  the  manner  and  form  of  the  organization  of  the 
petitioner,  and  its  subsequent  acts,  the  location  of  its  southerly 
terminus  and  the  absence  of  public  approach,  its  private  use  thus 
far  and  the  lack  of  opportunity  for  the  public  to  use,  except  after  the 
wants  of  another  company  are  supplied,  and  its  apparent  subserviency 
to  the  interests  of  that  company,  and  the  contingent  and  uncertain 
character  of  any  future  development  for  the  benefit  of  the  public, 
we  are  of  the  opinion  that  the  evidence  does  not  establish  the  con- 
clusion that  the  taking  here  sought  to  be  made  is  for  public  use. 

It  follows  that  the  order  should  be  reversed  and  proceedings  dis- 
missed, with  costs.  (Code  of  Civ.  Pro.,  §  3240 ;  96  N.  Y.,  42,  49, 
supra;  Matter  of  N,  Y.,  L.  and  W.  R.  R.  Co.j  26  Hun,  592.) 

Hardin,  P.  J.,  and  Mabtin,  J.,  concurred. 

Order  reversed  and  proceedings  dismissed,  with  costs.  (Code  of 
Civ.  Pro.,  §  3240  ;  96  N.  Y.,  42 ;  26  Hun,  592.) 
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CHARLES    BENNER,    Rbspondbnt,   v.   THE    ATLANTIC 

DREDGING  COMPANY,  Appbllaot. 

Damage  from  btoBting—negligenee  need  not  be^  efunon. 

In  an  action  brought  to  recover  for  the  damages  which  resulted  to  the  plaintiff's 
dwelling  by  reason  of  the  blasting  of  rocks  at  Hell  Gate  in  the  East  river,  at  or 
near  Long  Island  City,by  the  defendant  while  acting  under  a  contract  with  the 
United  States,  the  court  charged  the  jury  that  the  defendant  was  responsible  for 
such  injury,  if  it  caused  it,  and  refused  to  charge  that  to  make  the  defendant 
liable  it  must  appear  that  the  work  was  done  in  a  negligent  manner. 

HM,  that  the  charge  was  correct. 

Appeal  by  the  defendant,  the  Atlantic  Dredging  Company,  from 
a  judgment  of  the  Supreme  Court,  entered  in  the  office  of  the  clerk 
of  the  county  of  Queens  on  the  14th  day  of  January,  1890,  and  also 
from  an  order  denying  defendant's  motion  for  a  new  trial  upon  the 
minutes  of  the  court  entered  in  said  clerk's  office  on  the  13th  day  of 
January,  1890,  after  a  trial  at  the  Queens  County  Circuit  before  the 
court  and  a  jury,  at  which  a  verdict  was  rendered  in  favor  of  the 
plaintiff  for  $525. 

The  action  was  brought  to  recover  the  damages  resulting  from  an 
injury  done  to  the  plaintiff's  building,  by  reason  of  the  blasting  of 
rock  in  proximity  thereto,  by  the  defendant,  wliich  acted  under  a 
contract  with  certain  United  States  government  officials  in  removing 
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the  rock  from  under  the  water  at  Hell  Gate,  in  the  East  river,  oppo- 
site Astoria,  L.  I. 

Benjomm  TT.  Downmg,  tor  the  appellant. 

Menry  C.  WHoox^  for  the  respondent. 

Pratt,  J. : 

The  verdict  established  that  the  blasting  done  by  defendant  at 
Hell  Gate  shook  the  walls  of  plaintiff's  honse,  inflicting  injury. 

The  court  charged  that,  for  such  injury,  defendant  was  responsi- 
ble, and  refused  to  charge  that,  to  make  defendant  liable,  it  must 
appear  that  the  work  was  done  in  a  negligent  manner. 

We  think  the  instruction  was  correct.  If  a  desirable  work  can- 
not be  done  without  shaking  down  a  neighbor's  house,  it  would 
seem  that  the  work  should  not  be  performed  unless  the  doer  was 
prepared  to  make  compensation  for  the  injury  inflicted. 

That  rule  seems  best  to  promote  the  general  welfare.  The  public 
are  not  benefited  by  a  change  that  inflicts  an  injury  greater  than  the 
resulting  benefit. 

The  judgment  should  be  aflSrmed,  with  costs. 

Babnabd,  p.  J.,  concurred ;  Dtkman,  J.,  not  sitting. 
Judgment  and  order  denjdng  new  trial  aflJrmed,  with  costs. 


EDWARD  McSORLEY,  Respondent,  v.  BRIAN  G.  HUGHES 
AND  JOSEPHINE  S.  HUGHES,  his  Wife,  AppEixAirra, 
Impleaded  with  GODFRIED  GALLINECK. 

ITie  adnmaon  of  improper  evidence  in  an  equity  ease — not  a  ground  Jar  Ihe  rwnnA 

of  thejudffment. 

Under  the  former  practice  in  equity  cases  the  examiner  took  all  the  evidence  which 
was  offered,  and  the  chancellor  decided  upon  the  case  so  brought  before  him, 
and  was  supposed  to  disregard  the  improper  and  incompetent  testimony,aDd  the 
more  recent  practice  of  taking  testimony  in  equity  cases  before  the  court  has  not 
so  far  changed  the  rule  as  to  make  the  simple  fact  of  the  improper  reception  of 
evidence  in  such  a  case  a  ground  for  the  reversal  of  the  judgment  on  an  appeal 
therefrom. 
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Appeal  by  the  defendants  Brian  G.  Hughes  and  Josephine  S. 
Hughes,  his  wife,  upon  questions  of  law  and  upon  the  facts,  from  a 
judgment  of  the  Richmond  County  Court,  entered  in  the  office  of 
the  clerk  of  the  county  of  Richmond  on  the  19th  day  of  June,  1889, 
with  notice  of  an  intention  on  the  part  of  the  appellants  to  bring  up 
for  review,  upon  said  appeal,  the  interlocutory  judgment,  entered 
in  the  above-entitled  action  in  said  clerk's  office  on  the  21st  day  of 
November,  1888. 

The  action  was  brought  for  the  purpose  of  compelling  the  specific 
performance  of  a  contract  made  by  the  defendant  Brian  G.  Hughes 
with  the  plaintiff  Edward  McSorley,  dated  the  22d  day  of  Decem- 
ber, 1886,  and  for  other  reHef,  including  an  injunction  against  the 
defendant  Godfried  Gallineck,  to  proliibit  him  from  paying  rent  to 
Brian  G.  Hughes,  and  for  the  appointment  of  a  receiver  of  the  rents 
and  profits  of  the  property  occupied  by  said  Gallineck,  and  the  other 
property  described  in  said  contract. 

SaySj  Greenbaum  &  Schra/m,^  for  the  appellants. 

Lymom  L.  Settdj  for  the  respondent. 

Prati,  J. : 

The  testimony  fully  sustains  the  findings  of  fact.  The  transaction 
was  clearly  a  loan  of  money.  The  papers  executed  must  be  regarded 
as  security  for  a  loan.  At  the  expiration  of  the  time  of  payment 
defendant,  if  he  desired  to  cut  off  plaintiff's  right  to  redeem,  should 
have  filed  a  bill  for  that  purpose.  Not  having  done  so,  plaintiff's 
tender  was  made  in  due  time  and  should  have  been  accepted  and 
the  property  reconveyed. 

Some  exceptions  were  taken  to  the  admission  of  testimony,  and  it 
is  urged  that  a  new  trial  should  be  granted  upon  that  ground.  But 
that  has  never  been  the  practice  in  equity.  Under  the  ancient 
practice,  testimony  in  equity  was  taken  before  an  examiner,  who  took 
all  that  was  offered,  and  the  chancellor  decided  upon  the  case  so 
brought  before  him.  Under  that  system  there  could  not  well  be 
any  question  as  to  the  proper  reception  of  testimony.  The  judge 
was  supposed  to  know  what  testimony  was  proper  and  what  should 
be  disregarded,  and  the  recent  practice  of  taking  testimony  in  equity 
Hun  —Vol.  LVHI        46 
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cases  before  the  court  has  not  so  changed  the  role  as  to  make  the 
improper  reception  of  evidence  a  ground  of  reversal.  (Farregt  v. 
Forrest,  25  N.  Y.,  610.) 

The  proofs  abundantly  sustain  the  judgment,  which  must  be 
affirmed,  with  costs. 

Babnabd,  p.  J.,  and  Dykman,  J.,  concurred. 

Final  and  interlocutory  judgment  affirmed,  with  costs. 


MASY  E.  AKERLEY,  RBSPONnrar,  v.  LEWIS  B.  WHITE, 

Appellant. 

Landlord  and  tenant — ir^ry  to  the  tenant  from  dtfecHte  etain — Uab&iUgcfihi 

landlord. 

In  an  action  brought  by  a  tenant  to  recover  the  damages  resulting  from  an  injuiy 
received  by  him  through  the  alleged  defective  condition  of  the  stairs  in  the 
demised  premises,  the  jury  were  charged  that  if  the  stairs  at  the  time  of  the  let- 
ting were  weak,  to  an  extent  that  could  be  easily  ascertained  upon  inspectioD,  a 
verdict  might  be  rendered  against  the  landlord. 

Beldf  that  this  cliarge  would  impose  upon  the  owner  of  real  property  the  duty  of 
active  vigilance  to  see  whether  the  premises  he  was  about  to  rent  were  in  good 
condition,  and  was  erroneous, 

That  the  law  imposed  upon  the  tenant  the  risk  of  such  defects  in  the  demised 
premises  as  were  visible  upon  inspection. 

Appeal  by  the  defendant  Lewis  B.  White  from  a  judgment  of 
the  Supreme  Court,  entered  in  the  office  of-  the  clerk  of  the  conntj 
of  Dutchess  on  the  12th  day  of  June,  1890,  in  favor  of  the  plaintiff, 
with  notice  of  an  intention  to  bring  up  for  review  upon  such  appeal 
an  order  denying  a  motion  for  a  new  trial,  made  on  the  minutes  of 
the  court  on  the  12th  day  of  June,  1890,  and  entered  in  said  clerk's 
office. 

The  cause  was  tried  before  the  court  and  a  jury  at  the  Dutchees 
County  Circuit,  and  a  verdict  was  rendered  in  favor  of  the  plaintiff 
for  the  sum  of  $5,000  for  damages  for  injuries  sustained  by  the 
plaintiff  in  falling  down  a  cellar  stairs  in  a  house  owned  b; 
the  defendant,  and  leased  by  him  to  the  plaintiff's  father,  the  said 
stairs  being  claimed  to  have  been  out  of  repair. 
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JE  A.  Brewstevy  for  the  appellant. 
H.  A.  Ifelaany  for  the  respondent. 

Pbatt,  J. : 

The  general  rnle  of  law  is,  in  Hobbins  v.  Jones  (15  C.  B.  [N.  S,], 
221),  said  to  be :  ^^A  landlord  who  lets  a  house  in  a  dangerous  con- 
dition is  not  liable  to  the  tenant's  customers  or  guests  for  accidents 
happening  during  the  term ;  for,  fraud  apart,  there  is  no  law  against 
letting  a  tumble-down  house,  and  the  tenant's  remedy  is  upon  his 
contract,  if  any." 

The  same  rule  was  held  in  Jqfe  y.  Hartecm  (56  N.  Y.,  398),  and 
we  think  must  be  regarded  as  settled  law. 

An  apparent  exception  has  been  engrafted  upon  the  rule  to  the 
effect  that  where  a  landlord  retains  in  his  control  a  portion  of  the 
building,  he  owes  a  duty  in  respect  to  such  portion  to  the  people 
who,  with  his  consent,  come  upon  the  premises.  {JJamp  v.  Wood^ 
76  N.  Y.,  92.)  But  we  are  not  aware,  of  any  rule,  where  a  whole 
building  is  rented  to  a  single  tenant,  which  imposes  upon  a  landlord 
the  duty  of  active  vigilance  to  make  sure  that  it  is  in  all  respects  safe. 

Where  the  defects  are  apparent  upon  inspection,  and  the  landlord 
does  not  resort  to  any  device  or  subterfuge  to  prevent  the  tenant 
from  learning  the  condition  of  the  premises,  the  rule  of  caveat 
erwptoT  would  seem  to  do  justice  between  the  parties. 

A  different  rule  seems  to  have  been  applied  at  circuit.  The  jury 
were  charged  that,  if  the  stairs  at  the  time  of  letting  were  weak  to 
an  extent  that  could  be  easily  ascertained  upon  inspection,  a  verdict 
might  be  rendered  against  the  landlord.  This  would  impose  upon 
the  owner  of  real  property  the  duty  of  active  vigilance  to  see  that 
the  promises  he  is  about  to  rent,  in  this  instance  a  dwelling,  are  in 
good  condition.  We  think  the  law  puts  upon  the  tenant  the  risk 
of  such  defects  as  are  visible  upon  inspection. 

From  these  views,  it  follows  that  the  judgment  should  be  reversed 
and  a  new  trial  ordered,  costs  to  abide  the  event. 

Babkabd,  p.  J.,  concurred ;  Dykman,  J.,  not  sitting. 

Judgment  and  order  denying  new  trial  reversed  and  new  trial 
granted,  costs  to  abide  event. 
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HENRIETTA  A.  LOUGHEED,  Appellant,  v.  THE  DYKE- 
MAN'S  BAPTIST  CHURCH  AND  SOCIETY,  Socalled, 
Rbspondent,  Impleaded  with  JAY  LOUGHEED  and  Othebs. 

When  an  estate,  given  "at  the  death **  cf  (he  teetator^a  mfe  and  eonditumal  upon  itt 

eonUnued  use  by  the  devisee,  vests. 

By  hiB  will  a  testator  provided:  **  At  the  death  of  my  wife  I  give  and  deyise  all 
that  part  of  my  real  estate  situate  in  the  said  town  of  Southeast    *    *   *   to 

.  the  Baptist  Church  and  Society  of  Dykeman's  Station,  to  be  used  by  said  church 
and  society  as  a  parsonage  forever;  and  whenever  said  society  ceases  to  use  the 
same  as  a  parsonage,  the  same  shall  revert  to  my  heirs4it-law." 

EM,  that  the  remainder  did  not  vest  in  the  church  or  society  during  the  life  of 
the  wife. 

That  as  the  devisee  could  not  alien  or  dispose  of  the  property,  and  could  have  no 
advantage  of  the  devise  until  after  the  death  of  the  wife,  and  there  could  be  no 
right  of  property  apart  from  the  right  of  enjoyment,  the  devise  was  necessarily 
contingent  upon  the  existence  of  the  devisee  at  the  termination  of  the  estate  of 
the  wife,  and  was  not  intended  to  operate  until  that  time,  and  that  the  church  or 
society  was  entitled  to  take  under  the  will  in  case  it  should  then  be  incorporated. 

Appbal  by  the  plaintiff  Henrietta  A.  Lougheed  from  a  judgment 
of  the  Supreme  Court,  entered  in  the  office  of  the  clerk  of  the  county 
of  Putnam  on  the  3d  day  of  July,  1890,  dismissing  the  plaintiff's 
complaint  upon  the  merits. 

The  action  was  tried  before  the  court,  which  rendered  a  decifiion 
in  favor  of  the  defendant,  the  Dykeman's  Baptist  Church  and  Socie^r, 
dismissing  the  complaint  upon  the  merits,  with  costs. 

The  action  was  brought  for  the  purpose  of  having  a  devise  con- 
tained in  the  second  paragraph  of  the  will  of  Amos  C.  Dykeman, 
deceased,  declared  null  and  void,  and  for  a  partition  and  division  of 
the  devised  premises.     The  second  item  of  the  will  was  as  follows: 

"  Second.  At  the  death  of  my  wife  I  give  and  devise  all  that  part 
of  my  real  estate  situate  in  the  said  town  of  Southeast  which  Kes 
southerly  of  the  new  road  leading  westerly  from  Dykeman's  Station 
past  the  dwelling-house  of  Coles  B.  Fowler,  to  the  Baptist  Church  and 
Society  of  Dykeman's  Station,  to  be  used  by  said  church  and  society 
as  a  parsonage  forever ;  and  whenever  said  society  ceases  to  use 
the  same  as  a  parsonage,  the  same  shall  revert  to  my  heirs-at-law. 
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The  real  estate  so  intended  as  a  parsonage  includes  my  present 
dwelling-honse  and  eighty  acres  of  land,  more  or  less." 

Frederio  8.  Ba/mwm,y  for  the  appellant. 

Abram  J.  MiUery  for  the  respondent. 

CULLBN,  J. : 

We  assnme  the  law  to  be  that  if  the  remainder  given  to  the 
defendant  by  the  testator's  will  vested  at  the  death  of  the  testator, 
then  the  devise  is  void,  becanse  at  snch  time  the  defendant  was  not 
incorporated,  and  that  the  sabsequent  incorporation  of  the  defendant 
daring  the  life  of  the  life-tenant  would  not  validate  the  devise. 
The  law  was  so  held  in  Owens  v.  Missionary  Society  (14  N.  T.,  380), 
and  Marx  v.  Mc  Glynn  (88  id.,  368),  and  the  rule  is  recognized  in 
Shvpman  v.  SoUins  (98  id.,  311).  The  question  then  arises  whether 
the  devise  vested  at  the  death  of  the  testator  or  at  that  of  his  wife,  the 
life-tenant  The  language  of  the  will  is :  "  At  the  death  of  my  wife 
I  give  and  devise,"  etc.  The  natural  reading  of  this  language 
would  postpone  the  devise  till  the  death  of  the  wife.  But  it  must 
be  conceded  that  the  law  so  favors  the  immediate  vesting  of  estates 
that  ordinarily,  under  a  long  line  of  decisions,  the  word  "  at"  would 
be  construed  to  refer  to  the  time  of  enjoyment  of  the  estate,  not  of 
its  vesting.  We  think  that  this  case  is  taken  out  of  the  ordinary 
role  by  the  limitations  imposed  on  the  devise.  By  the  will  it  is 
provided  that  the  land  devised  shall  be  used  as  a  parsonage  by  the 
society  and  church,  and  that  when  the  society  ceases  to  use  it  as  a 
parsonage  it  shall  revert  to  the  testator's  heirs-at-law.  The  devisee 
could,  therefore,  not  alien  or  dispose  of  it.  The  testator  never  con- 
templated that  the  devisee  should  have  any  advantage  of  the  devise 
till  the  death  of  his  wife.  The  right  of  property  and  right  of  enjoy- 
ment were  to  go  together,  and  under  the  will  there  could  be  no 
right  of  property  apart  from  the  right  of  enjoyment.  If  the  society 
had  been  incorporated  at  the  time  of  the  testator's  death  and  subse- 
quently became  extinct,  the  devise  would  have  failed.  It  was  thus 
necessary  that  the  devisee  should  survive  till  the  death  of  the  life- 
tenant  to  receive  the  devise ;  and  thus  the  devise  was  necessarily 
contingent  upon  the  existence  of  the  devisee  at  the  termination  of 
the  life  estate.     We  think,  therefore,  that  we  are  justified  in  holding 
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that  the  devise  was  not  intended  to  vest  till  the  death  of  the  wife, 
and  if  that  construction  be  correct,  the  incorporation  and  existence 
of  the  defendant  at  that  period  will,  nnder  Shvpman  v.  RoO/vm 
{8upra)y  render  it  a  competent  devisee. 
The  judgment  appealed  from  should  be  affirmed,  with  costs. 

Pratt,  J.,  concurred. 

Judgment  affirmed,  with  costs. 


IDA   K.  HELWIG,  Respondent,    v.  THE   MUTUAL   LIFE 
INSURANCE  COMPANY  OF  NEW  YORK,  Appellant. 

Insurance — statement,  in  tke  a^ppUeation  for  a  life  policy,  of  the  name  of  the  lauft 
physician  attending  tJie  applieant  —  when  a  party  making  use  of  an  o^tdaoU  is 
not  estopped  to  deny  its  truihfulnees. 

In  an  action  brought  to  enforce  payment  of  a  life  insurance  policy,  it  appeared 
upon  the  trial  that  the  application  for  the  insurance  contained  a  statement  by 
the  deceased  that  the  last  physician  by  whom  he  was  attended  was  Dr.  Lange- 
man,  whereas,  in  fact,  Dr.  Fahs  had  attended  him  at  a  later  date. 

The  court,  on  that  ground,  was  asked  to  direct  a  verdict  in  favor  of  the  defend- 
ant. This  it  declined  to  do,  but  instructed  the  Jury  that,  if  the  attendance  of 
Dr.  Fahs  was  for  a  real  or  supposed  disease,  the  verdict  should  be  for  the 
defendant 

HM,  that  the  request  was  properly  denied;  that  the  limitation  was  a  correct  one, 
as  the  purpose  of  the  question  put  to  the  applicant  was  to  asceitain  the  name, 
not  of  the  last  physician  who  attended  him,  but  of  the  last  one  who  attended 
him  for  a  disease. 

While,  ordinarily,  a  party  who  makes  use  of  an  affidavit  thereby  represents  it  to 
be  truthful,  yet  the  verified  statement  of  the  attending  physician  accompanying 
the  proofs  of  death  under  a  policy  of  insurance,  as  it  is  required  as  a  condition 
of  the  policy,  cannot  be  regarded  as  legal  evidence  in  favor  of  either  party  to 
an  action  upon  the  policy. 

Appeal  by  the  defendant  from  a  judgment  of  the  Supreme 
Court,  entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on 
the  9th  day  of  April,  1890,  in  favor  of  the  plaintiff,  after  a  trial 
before  the  court  and  a  jury  at  the  Eangs  County  Circuit,  at  which 
a  verdict  was  rendered  in  favor  of  the  plaintiff  for  the  sum  of 
$5,675,  and  also  from  an  order  denying  defendant's  motion  to  set 
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aside  the  verdict  and  for  a  new* trial,  which  was  entered  in  said 
clerk's  office  on  the  4th  day  of  April,  1890. 

The  action  was  commenced  to  recover  the  sum  of  $6,000  under 
a  policy  of  life  insurance  issued  by  the  defendant  on  the  life  of 
Richard  W.  Helwig. 

Robert  SeweU^  for  the  appellant. 

A.  Simisy  Jr.y  for  the  respondent. 

Pratt,  J. : 

We  do  not  perceive  any  principle  upon  which  the  statement  of 

the  attending  physician,  accompanying  the  proofs  of  death,  can  be 

regarded  as  legal  evidence  in  favor  of  either  party  to  the  action. 

Ordinarily,  it  may  be  said  that  a  party  who  makes  use  of  an  affidavit 

thereby  holds  it  forth  as  truthful,  but  we  think  the  present  case  is  an 

exception  to  the  general  rule,  for  it  was  a  condition  of  the  policy 

that  the  proofs  of  loss  should  be  accompanied  by  the  statement  of 

the  physician  who  attended  the  deceased  in  the  last  illness.     The 

questions  were  upon  a  printed  blank  furnished  by  the  company.     It 

is  not  to  be  supposed  that  the  claimant  could  control  the  responses 

or  was  in  any  degree  responsible  for  their  correctness.     Had  the 

forwarding  of  the  physician's  affidavit  been  a  matter  of  choice  with 

the  claimant,  it  might  well  be  argued  that  the  statement  was  put 

forward  as  truthful  and  was  evidence  against  the  party  using  it.     But 

as  the  claimant  had  no  option  and  was  compelled  by  the  contract 

to  forward  the  statement,  it  cannot  be  used  as  evidence  against  her. 

The  application  contained  a  statement  by  the  deceased  that  the 

last  physician  by  whom  he  was  attended  was  Doctor  Langeman. 

Evidence  was  given  to  the  effect  that  Doctor  Fahs  attended  him  at 

a  later  date,  and  the  court  on  that  ground  was  asked  to  direct  a 

verdict  for  defendant.     That  request  was  refused,  but  the  jury  was 

instructed  that  if  the  attendance  was  for  a  real  or  supposed  disease, 

the  verdict  should  be  for  defendant. 

We  think  the  limitation  was  a  proper  one.  The  subject  brought 
to  the  attention  of  the  applicant  by  the  question  was  as  to  the 
physician  last  attending  him  for  a  disease.  If  a  physician  attended 
on  the  applicant  to  urge  him  to  aecept  a  nomination  for  an  office, 
while  within  the  literal  terms  of  the  question,  it  would  not  be  within 
its  real  scope. 
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The  evidence  gave  some  ground  to  Buppoee  that,  at  the  instanoe 
of  a  third  party,  a  physician  called  npon  the  deceased,  who  declined 
to  take  his  medicines  and  care.  We  think  the  circnit  judge  correctly 
held  that  was  not  such  an  attendance  as  to  violate  the  warranty. 

The  judgment  must  be  affirmed,  with  costs. 

Babnasd,  F.  J.,  and  Dykkan,  J.,  concurred. 

Judgment  and  order  denying  new  trial  affirmed,  with  costs. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK,  Ebsposd- 
KNT,  V.  FEEDERICK  R.  GILLMAN,  Appbllamt. 

BM  bond,  not  naming  the  offenae — not  enfcToeaXU, 

A  bail  bond  which  does  not  indicate  the  offense  with  which  the  prindpal  is 
charged,  and  for  which  the  bail  undertakes  that  he  will  appear  and  answer, 
is  void;  nor  can  such  defect  be  supplied,  bj  proof  aliunde  the  bond,  in  an 
action  not  to  reform,  but  to  enforce,  the  undertaking  of  the  surety  after  its 
alleged  breach. 

Where  the  surety  does  not  undertake  that  the  principal  will  appear  to  answer  any 
particular  charge,  there  can  be  no  breach  of  the  bond. 

Appeal  by  the  defendant  from  a  judgment  of  the  Supreme  Court, 
entered  in  the  office  of  the  clerk  of  the  county  of  DutcheBB  on  the 
2lBt  day  of  May,  1890,  in  favor  of  the  plaintiff,  after  a  trial  before 
the  court  without  a  jury  at  the  Dutchess  County  Special  Term. 

The  action  was  brought  to  recover  upon  a  recognizance  or  under- 
taking of  bail,  signed  by  the  defendant  Frederick  R.  Gillman, 
together  with  Frank  Cava,  which  was  as  follows :  "  An  order  having 
been  made  on  the  26th  day  of  -November,  1889,  by  Hon.  Dakiel 
W.  GuEENSBY,  Dutchess  County  Judge,  that  Frank  Cava  be  held 

to  answer  upon  a  charge  of ,  upon  which  he  had  been  duly 

admitted  to  bail  in  the  sum  of  $1,000,  we,  Frank  Cava,  defendant, 
of  New  Hamburg,  Dutchess  county,  N.  T.,  and  Frederick  Gillman, 
of  the  City  of  Poughkeepsie,  surety,  hereby  undertake  that  lie 
above-named  Frank  Cava  shall  appear  and  answer  the  charge  above 
mentioned,  in  whatever  court  it  may  be  prosecuted,"  etc 
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Herm/jm,  Franks  for  the  appellant 

MarPm  Heemfumoe^  district  attorney,  for  the  respondent. 

Pratt,  J. : 

We  think  the  bail  bond  in  question  in  this  action  is  void  as  it  does 
not  specify  any  charge  which  the  principal  is  to  answer.  The 
authorities  are  uniform  upon  this  subject.  Although  it  is  not  neces- 
sary to  state  the  charge  with  great  particularity,  it  must  indicate  the 
offense  with  which  the  principal  is  charged  and  for  which  the  bail 
undertakes  he  will  appear  and  answer.  {People  v.  Rvmdle^  6  Hill, 
506;  People  v.  Blankmany  17  Wend.,  252;  People  v.  Oraham^ 
1  Parker,  141.) 

Ko  charge  having  been  stated  in  the  bond  we  think  it  was  error 
to  allow  the  defect  to  be  supplied  by  further  proof.  Such  testimony 
may  be  given  to  explain  contracts,  but  not  to  vary  or  add  to  them. 
This  is  not  an  action  to  reform  but  to  enforce  the  undertaking  of 
the  surety  after  its  alleged  breach,  and  the  court  is  simply  called 
upon  to  determine  what,  if  any,  liability  exists.  As  the  surety  did 
not  undertake  that  his  principal  would  appear  to  answer  any  chanre 
there  has  been  no  breach. 

The  judgment  must,  therefore,  be  reversed. 

Dtxkan,  J.,  concurred  j  Basnabd,  P.  J.,  not  sitting. 
Judgment  reversed,  with  costs. 


THOMAS  WHEELEB  u WILLIAM  EMMELUTH,  Rbspondbnt. 

OBED  WHEELEB,  AnMiNisTBiLTOB  of  thb  Ooods,  sio.,  of 
THOMAS  WHEELEB,  Appbllaistt. 

Inadhmt  dAtoi'i  ditchofrge — noi  vaeated  beeauae  the  name  tf  a  eretUtar  wu  mM- 

9tated  in  the  petition  thertfor. 

The  fact  that,  in  a  list  of  creditors  contained  in  the  petition  for  an  iniBolvent's  dia- 
charge,  the  name  of  Thomas  Wheeler  appeared,  whereas  properly  the  name 
of  Obed  Wheeler,  as  administrator  of  Thomas  Wheeler,  should  have  been 
entered,  where  there  is  no  evidence  that  the  petitioner  was  aware  of  the  death 
of  Thomas  Wheeler,  which  had  recently  happened,  does  not  oblige  the  court  to 
set  aside  the  order  of  discharge. 
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It  is  not  every  omission  or  error  in  proceedings  for  the  discharge  of  an  insolTent 
which  will  render  them  void.  If  the  proceedings  are  honestly  prosecuted,  the 
inclination  and  duty  of  the  court  will  be  to  disregard  errors  that  will  not  cause 
Injury. 

Appsal  by  Obed  Wheeler,  administrator  of  the  goods,  chattels 
and  credits  of  Thomas  Wheeler,  deceased,  from  an  order  made  at  a 
Special  Term  of  the  Supreme  Court,  held  in  the  county  of  West- 
diester  on  the  17th  day  of  May,  1890,  canceling  two  certain  judg- 
ments in  favor  of  Thomas  Wheeler  against  William  Emmelnth  and 
discharging  the  same  of  record,  and  directing  the  clerk  of  West- 
chester county  to  mark  on  the  docket  of  said  judgments  in  his  office 
that  the  same  were  canceled  and  discharged  of  record. 

The  motion  was  made  to  discharge  these  judgments  on  the  part 
of  the  defendant,  William  Emmeluth,  pursuant  to  section  2182  of 
the  Code  of  Civil  Procedure,  upon  the  ground  that  the  defendant 
had  been  dischai^ged  from  his  debts  as  an  insolvent  debtor. 

Jlichad  J.  Scanlauy  for  Obed  Wheeler,  administrator,  appellant 

tTaeob  Z&vy^  for  the  respondent. 

Pratt,  J. : 

The  principal  defect  urged  against  the  insolvent's  discharge  is  tihat 
in  the  list  of  creditors  appeared  the  name  of  Thomas  Wheeler, 
whereas,  properly  the  name  of  Obed  Wheeler,  as  administrator  of 
Thomas,  should  have  been  entered. 

There  is  no  reason  shown  to  suppose  that  at  the  time  of  making 
the  application  the  petitioner  was  aware  of  the  death  of  his  creditor, 
which  was  then  recent.  Kot  every  omission  or  error  will  make 
insolvent  proceedings  void.  If  honestly  prosecuted,  the  inclination 
and  duty  of  the  court  will  be  to  disregard  errors  that  have  not  caused 
ihjury. 

The  brief  of  the  appellant  states  that  one  of  the  judgments  canceled 
by  the  Special  Term  order  was  entered  in  a  Justice's  Court,  and  that 
being  docketed  in  the  county  clerk's  office  it  became  a  judgment  of  the 
County  Court,  and  that  the  motion  for  discharge  should  be  addressed 
to  that  tribunal.  But  the  petition  avers  the  judgment  was  entered 
in  the  Supreme  Court  on  February  24, 1 876.  The  opposing  affi- 
davit does  not  deny  that  such  a  judgment  was  entered,  and  the  order 
appealed  from  directs  the  cancellation  of  such  judgment 
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If  it  be  that  a  jadgment  was  entered  on  the  23d  of  February, 
1876,  in  a  Justice's  Court,  it  is  not  aimed  at  or  affected  by  this  pro- 
ceeding. It  may  well  be  that  to  cancel  that  judgment  resort  should 
be  had  to  the  County  Court. 

The  order  appealed  from  should  be  affirmed,  without  costs. 

Babnabd,  p.  J.,  concurred  ;  Dykmak,  J.,  not  sitting. 
Order  affirmed,  without  costs. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  ex  bbl. 
JOHN  M.  SAMMIS  v.  THE  BOARD  OF  SUPERVISORS 
OF  QUEENS  COUNTY. 

8uperfn9or8 — authority  of,  to  appoint  eommiisionen  tolayouta  highway. 

Since  the  passage  of  chapter  778  of  the  Laws  of  1878  a  board  of  siiperyisors  has 
no  authority  to  appoint  commissioners  to  Uj  out  a  highway,  except  upon  the 
certificate  of  the  commissioners  of  highways. 

Cbetiorari  to  review  the  proceedings  of  the  board  of  supervisors 
of  Queens  county  in  the  matter  of  the  appointment  of  three  special 
commissioners  to  lay  out  a  highway  in  the  village  of  Oyster  Bay, 
through  premises  of  the  relator  on  which  are  buildings  and  perma- 
nent structures  occupied  and  used  for  the  purposes  of  trade. 

ThomcLB  Younffj  for  the  relator. 

Charles  R.  Street^  for  the  supervisors. 

Pratt,  J. : 

It  seems  plain  that  prior  to  1873  the  proposed  highway  could  not 
have  been  laid  out  over  the  relator's  property  without  his  consent. 
That  act  only  authorized  such  a  laymg  out  upon  the  certificate  of 
the  commissioners  of  highways.  (Laws  of  1873,  chap.  773 ;  Thomp- 
son on  Highways  [3d  ed.],  220 ;  2  R  S.  [Banks'  7th  ed.],  1238, 1239.) 

In  this  case  no  such  certificate  was  obtained,  but  was  refused  by 
the  commissioners,  and  there  was,  therefore,  no  power  vested  in  the 
board  of  supervisors  to  appoint  commissioners,  and  the  commissioners 
so  appointed  had  no  power  to  lay  out  the  road. 
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This  road  falls  under  the  act  of  1873  and  under  the  previous  act^ 
chapter  314  of  the  law  of  1838,  as  amended  by  chapter  164  of  the 
Laws  of  1848.  The  law  of  1873  was  made  expressly  to  apply  to 
such  an  application  as  this,  and  it  contains  an  express  prohibition 
against  laying  out  such  road,  except  upon  the  condition  before 
referred  to,  viz.,  certificate  of  commissioners  of  highways.  What- 
ever may  have  been  the  powers  of  the  board  of  supervisors  prior  to 
1873,  it  is  plain  that  since  that  act  either  the  owner's  consent  or  the 
certificate  of  the  highway  commissioners  is  essential  to  the  laying 
out  of  such  a  road. 

It  cannot  be  claimed  that  the  act  of  1838  was  intended  to  provide 
a  method  by  which  a  road  could  be  laid  out  through  buildings  with- 
out the  owner's  consent ;  but  it  was  the  object  of  the  act  of  1873  to 
effect  that  purpose,  but  only  upon  the  conditions  therein  expressed. 

It  may  be  further  said  that,  irrespective  of  the  act  of  1873,  we 
do  not  think  a  case  was  made  for  action  upon  the  part  of  the  board 
of  supervisors,  for  the  reason  that  it  did  not  appear  that  the  road 
was  important,  and  that  the  commissioners  of  highways  could  not  or 
would  not  act  within  the  meaning  of  the  act  of  1838. 

If  the  foregoing  views  are  correct,  it  follows  that  the  action  of 
the  board  of  supervisors  was  without  authority  and  must  be  reversed. 

Babnabd,  p.  J.,  and  Dykhan,  J.,  concurred. 

Proceedings  and  order  laying  out  highway  reversed. 


JANE  E.  MERRITT,  Appbllaht,  v.  JOHN  W.  8.  GOULET, 

Respondent,  Impleaded  with  Othebs. 

Ibredoiure  of  a  pureJuuMnoney  mortgage — answer  detting  up  a  breach  of  a  etwnafU 

of  seinn  in  the  deed  given  by  the  mortgagee. 

i 

! 

In  an  action  for  the  foreclosure  of  a  purchase-money  mortgage,  in  which  a  Jndg-         : 
ment  for  deficiency  is  asked  against  the  mortgagor,  an  answer  setdng  up  a 
counter-claim  for  damages  arising  by  reason  of  a  breach  of  a  covenant  of  seidn 
contained  in  the  deed  of  conveyance  executed  by  the  moilgagee  to  the  mortgagor 
may  l)e  properly  interposed. 

McGonihe  v.  Fbles  (107  N.  Y.,  404);  Kirtz  v.  PiBck  (118  id.,  222)  distinguished  , 
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Appeal  by  the  plaintifi  from  an  order  of  the  Supreme  Court, 
made  at  a  Special  Term  thereof  held  iu  the  county  of  Dutchess  on 
the  12th  day  of  August,  1890,  and  entered  in  the  office  of  the  clerk 
of  the  county  of  Westchester  on  the  15th  day  of  August,  1890, 
which  denied  a  motion  made  by  the  plaintiff  for  judgment  on  the 
pleadings. 

The  answer  contained,  among  other  things,  the  following 
all^ation : 

The  defendant  further  answering  the  complaint  of  the  plaintiff 
herein,  as  a  separate  and  distinct  defense  and  by  way  of  counter- 
claim  to  the  claim  of  the  above  named  plaintiff,  respectfully  shows : 

First,  That  the  aboye  named  plaintiff  and  one  George  Merritt, 
her  husband,  on  or  about  the  18th  day  of  February,  1882,  made, 
executed  and  delivered  to  him  a  full  covenant  warranty  deed  duly 
signed,  sealed  and  acknowledged  by  said  Jane  E.  and  George 
Merritt,  aforesaid,  which  said  deed,  in  consideration  of  the  sum  of 
$10,000,  purported  to  convey  to  him,  the  above  named  defendant, 
the  same  premises  and  tract  of  land  described  in  the  mortgage  set 
forth  in  the  complaint  herein,  and  by  the  same  description  therein 
contained,  which  said  deed  was  thereafter  on  the  4th  day  of  March, 
1882,  duly  recorded  in  the  office  of  the  register  of  the  county  of 
"Westchester,  in  Liber  1005  of  Deeds,  at  page  296. 

Second  That  upon  receiving  the  aforesaid  deed  and  relying  upon 
the  covenants  therein  contained,  and  the  truth  of  the  same,  he,  the 
above-named  defendant,  paid  to  the  above-named  plaintiff  in  cash 
the  sum  of  $3,750  (the  sum  required  to  make  up  $4,000),  $250  having 
been  heretofore  paid  the  plaintiff  in  cash  at  the  time  of  signing  the 
contract  for  the  sale  and  purchase  of  the  premises  described  in  the 
complaint  herein,  and  in  payment  of  the  balances  of  the  considera- 
tion expressed  in  the  said  deed,  to  wit,  $6,000,  he  made,  executed 
and  delivered  to  the  above-named  plaintiff,  the  bond  and  mortgage 
set  forth  in  the  complaint  herein,  which  were,  as  in  the  complaint 
herein  set  forth,  given  to  secure  a  part  of  the  purchase-money  of  the 
premises  described  therein,  and  then  purported  to  be  conveyed  by 
the  plaintiff  herein  to  the  above-named  defendant  as  aforesaid. 

Third,  That  the  said  deed  from  Jane  E.  Merritt,  the  above-named 
plaintiff  and  her  husband,  to  this  defendant  contained,  among  other 
things,  a  covenant  of  seizin  and  right  to  convey,  of  which  the 
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following  is  a  copy :  ^' And  the  said  parties  of  the  first  part  for  them- 
selves, their  heirs,  executors  and  administrators,  do  covenant,  grant 
and  agree  to  and  with  the  said  party  of  the  second  part,  his  heirs 
and  assigns  that  the  said  Jane  £.  Merritt,  at  the  time  of  the 
sealing  and  delivery  of  these  presents,  is  lawfully  seized  in  her  own 
right  of  a  good,  absolute  and  indefeasible  estate  of  inheritance  in 
fee  simple  of  and  in  all  and  singular  the  above  granted  and  described 
premises  with  the  appurtenances,  and  has  good  right,  full  power 
and  lawful  authority  to  grant,  bargain,  sell  and  convey  the  same  in 
manner  aforesaid." 

Fourth.  Defendant  further  states,  on  information  and  behef,  that 
the  said  Jane  E.  Merritt  at  the  time  of  the  sealing  and  delivery  of 
the  deed  aforesaid  to  him,  and  which  deed  contained  the  covenants 
last  above  fully  set  forth,  was  not  lawfully  seized  in  her  own  right 
of  a  good,  absolute  and  indefeasible  estate  of  inheritance  in  fee 
simple  in  and  to  all  and  singular  the  premises  and  appurtenances 
described  and  mentioned  in  the  said  deed  from  her  to  the  defendant 
above  named,  and  which  deed  contained  the  aforesaid  covenant,  nor 
had  she  good  right,  full  power  and  lawful  authority  to  grant,  baigain, 
sell  and  convey  all  of  said  land  and  appurtenances  to  the  above 
named  defendant,  nor  were  said  statements  to  that  effect  contained 
in  said  deed  true,  for  the  reason  as  plaintiff  is  informed  and  believes, 
that  at  the  time  of  signing,  sealing  and  delivery  of  the  deed  afore- 
said from  plaintiff  herein  to  the  above-named  defendant,  and  the 
making  of  the  covenants  therein  contained,  Charles  E.  Purdy  and 
Walter  M.  Purdy,  who  were  then  infants,  both  under  fourteen  years 
of  age,  were  seized  in  their  own  right  in  fee  simple,  to  an  undivided 
half  of  the  premises  described  in  the  complaint  herein. 

Fifth.  That  the  defendant  above-named  has  paid  to  the  plaintiff 
above  named,  relying  on  the  covenants  and  the  truth  thereof,  con- 
tained in  the  deed  above  referred  to,  and  fully  set  forth,  the  sum  of 
$900,  as  and  for  interest  on  the  mortgage  set  forth  in  the  com- 
plaint herein,  and  has  also  expended  for  improvements  and  taxes  on 
the  said  premises  the  further  sum  of  $856.87,  making  in  all  the  earn 
of  $1,756.87. 

Sixth.  And  the  above-named  defendant,  further  answering,  states 
and  alleges :  That  he  is  ready  and  willing  and  hereby  offers  to  sign, 
seal  and  deliver  to  the  plaintiff  a  proper  conveyance  (in  which  his 
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wife  will  join)  of  the  premises  described  in  the  complaint  herein  in 
order  to  place  her  in  the  same  position  in  regard  to  said  premises 
as  she  was  prior  to  the  purported  coDveyance  thereof  to  him,  and  to 
account  to  and  pay  her  for  all  rents  received  by  him,  on  the  above- 
named  plaintiff  surrendering  to  him  and  also  canceling  the  bond 
and  mortgage  described  in  the  complaint  herein,  and  also  paying  to 
him  the  sum  of  $4,000,  with  interest  from  February,  1882,  and  the 
further  sum  of  $1,756.87  paid  by  him  for  interest  on  said  mortgage, 
taxes  and  improvements,  with  interest  thereon,  making  in  all  the 
sum  of  $5,756.87,  with  interest  as  aforesaid. 

David  Verplcmoky  for  the  appellant. 

Michad  H,  Ca/rdozo  and  Ed^ar  J,  NaOiomy  for  the  respondent. 

Pratt,  J. : 

This  is  a  foreclosure  suit  of  a  purchase-money  mortgage  wherein 
a  judgment  of  deficiency  is  prayed  for,  in  case  a  sale  fails  to  produce 
an  amount  sufficient  to  pay  the  mortgage,  with  interest  and  costs. 

The  answer,  among  other  matters,  puts  in  issue  the  amount 
claimed  to  be  due,  by  setting  up  a  counter-claim  for  damages  by 
reason  of  a  breach  of  the  covenant  of  seizin  in  the  deed.  The 
plaintiff  moved  to  strike  out  the  answer  as  sham  and  irrelevant,  and 
for  judgment  upon  it  as  frivolous. 

It  is  a  sufficient  answer  to  this  motion  that  it  would  require  argu- 
ment to  prove  that  it  was  frivolous.  It  is  only  in  cases  where  the 
answer  is  so  clearly  bad  as  to  require  no  argument  or  illustration 
that  the  same  can  be  stricken  out  aa  frivolous.  {Strong  v.  Sproid^ 
53  N.  Y.,  497.)  Again,  that  part  of  the  order  was  not  appealable 
under  section  537  of  the  Code  of  Civil  Procedure. 

The  answer  is  not  sham,  for  it  is  not  proved  to  be  false,  and  it  is 
not  irrelevant  if  it  sets  up  any  defense  that  can  be  proved  upon 
the  trial.  The  defendant  had  a  right  to  contest  the  amount  due, 
and  it  was  a  proper  way  to  do  that  by  setting  up  a  counter-claim. 

If  the  plaintiff,  at  the  time  the  deed  was  delivered,  had  no  title 
to  or  possession  of  the  property,  there  was  a  breach  of  the  covenant 
of  seizin  at  the  instant  of  such  delivery,  which  entitled  the  defendant 
to  damages,  and  there  is  no  reason  in  saying  that  he  shall  be  driven 
to  separate  suit  upon  that  covenant  when   proper  relief  can  be 
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obtained  in  this  one  suit.  The  plaintifi  asked  for  a  personal  judg- 
ment against  the  defendant  upon  an'  action  of  contract,  and  the 
defendant's  claim  arises  out  of  contract  and  falls  within  the  descrip- 
tion of  a  counter-claim  under  the  Code  (§  501).  {Sunt  v.  Chapman 
51  N.  Y.,  555;  Boithgate  v.  Haahm^  59  id.,  533;  SdigTnan  y. 
Dadleyy  14  Hun,  186 ;  Wiltsie  on  Foreclosure,  §  376.)  It  is  true 
that  it  has  been  held  that  a  breach  of  the  covenant  of  a  deed  with- 
out eviction  cannot  be  pleaded  in  bar  of  a  suit  to  foreclose  a 
purchase-money  mortgage. 

In  McC(yi\ihe  v.  FaUa  (107  N.  Y.,  404)  it  is  held  that  a  failure 
of  title  is  no  defense  to  a  foreclosure  suit  without  an  allegation  of 
fraud  in  sale  or  an  eviction.  But  in  that  case  there  was  no  breach 
of  covenant  set  up  as  a  counterclaim  to  reduce  the  amount  due  in 
equity  upon  the  bond.  The  late  case  of  Kirtz  v.  PechiyiZ  N.  T., 
222)  is  to  the  same  effect,  but  I  find  no  case  decided  since  the  enact- 
ment of  section  501  of  Code  of  Civil  Procedure  which  holds  that  a 
breach  of  the  covenant  of  seizin  cannot  be  set  up  as  a  counter-claim 
under  such  circumstances  as  exist  here. 

The  order  is  affirmed,  with  costs. 

Dtkman,  J.,  concurred ;  Basnabd,  P.  J.,  not  sitting. 
Order  affirmed,  with  costs  and  disbursements. 


CATHERINE  MoLAUGHLIN,  Rbspondknt,  v.  WILLIAM  W. 

ARMFIELD,  Appellajit. 

Fire  eicapes  in  a  mawufactory — duty  of  ike  owner  to  erect  them,  teithaut  noUeefnm 

the  eommiseioner. 

Under  the  statute  (§  16  of  tit.  14  of  chap.  583  of  the  Laws  of  1888),  directing  that  anj 
building  occupied,  or  built  to  be  occupied,  as  a  inanufactoiy  "  shaU  be  provided 
with  such  fire-escapes  and  doors  as  shall  be  directed  and  approved  by  the  com- 
missioner," the  duty  rests  upon  the  owner  to  bring  the  subject  b<'fore  the 
commissioner  and  obtain  his  direction  in  the  premises;  and  where  an  accident 
occurs,  because  of  the  absence  of  such  fire-escapes  from  the  building,  the  owoer 
cannot  avoid  responsibility  by  alleging  thai  the  statute  does  not  declare  abso- 
lutely that  fire-escapes  shall  be  erected  by  the  owner,  but  only  that  "such  fire 
escapes  and  doors  as  shall  be  directed  and  approved  by  the  commissioner  "  shall 
be  erected,  or  by  alleging  that  he  had  no  personal  knowledge  that  the  fire-escapes 
were  not  erected  as  required  by  law. 
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Alppeal  by  the  defendant  William  W.  Armfield  from  a  judgment 
of  the  Supreme  Conrt^  entered  in  the  office  of  the  clerk  of  the 
cotintj  of  Kings  on  the  6th  day  of  March,  1890 ,  and  also  from  an 
order,  entered  in  said  clerk's  office  on  the  15th  day  of  March,  1890, 
denying  the  motion  of  the  defendant  to  set  aside  the  verdict  and  for 
a  new  trial. 

The  action  was  brought  to  trial  before  the  court  and  a  jury  at 
the  Kings  County  Circuit  on  the  5th  day  of  March,  1890,  and  a 
yerdict  was  rendered  in  favor  of  the  plaintiff  for  the  sum  of  $2,000. 

The  action  was  brought  against  the  owner  of  a  building  in  the 
city  of  Brooklyn,  which  was  four  stories  in  height  and  was  built 
to  be  occupied  as  a  factory,  and  was,  in  fact,  occupied  as  a  factory, 
in  which  the  plaintiff  was  employed,  and  which,  it  was  alleged,  the 
defendant,  the  owner,  had  wholly  neglected  to  provide  with  any 
fire-escapes,  or  to  have  any  ladder  or  stairway  built  to  the  scuttle  or 
place  of  egress  in  the  roof. 

The  complaint  alleged  that  fire  broke  out  in  the  building ;  that 
the  plaintiff's  means  of  escape  down  the  stairs  of  the  building  were 
cut  off  by  smoke  and  fire,  and  she  was  compelled  to  jump  from  one 
of  the  rear  windows  to  the  roof  of  a  small  wooden  structure  in  the 
rear  of  the  manufacturing  building,  a  distance  of  about  thirty  feet, 
and  was  severely  and  permanently  injured,  and  demanded  damages 
to  the  amount  of  $25,000. 


John  H.  F.  Arnold^  for  the  appellant. 

Andrew  Z.  Gardiner  and  Frederic  A,  Wwrdy  for  the  respondent 

Pbatt,  J  : 

The  appellant,  for  five  years  before  the  accident,  had  owned  and 
collected  rent  from  the  defective  buildings.  If,  under  those  circum- 
stances, he  can  avoid  responsibility  by  alleging  he  had  no  personal 
knowledge  that  the  fire-escapes  were  not  erected  as  required  by  law, 
the  statute  would  be  a  snare  and  not  a  safeguard. 

The  appellant  argues  that,  as  the  statute  does  not  in  express  terms 
declare  that  fire^scapes  shall  be  erected  by  the  owner,  the  duty 
cannot  be  placed  upon  him  by  a  judicial  construction  of  the  law. 

The  law  enacts  that  any  building  occupied,  or  built  to  be  occupied, 
Hun— Vol.  LVni        48 
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as  a  manufactory  shall  be  provided  with  such  fire-escapes  as  shall  be 
directed  by  the  commissioner.  We  think  the  initial  duty  rests 
upon  the  owner,  that  he  should  bring  the  subject  before  the  com- 
missioner and  seek  his  direction. 

The  statute  is  intended  to  protect  human  life ;  its  intentions  are 
easily  discovered,  and  no  reason  is  perceived  why  the  court  should 
strain  after  so  strict  a  construction  of  its  language  as  to  deprive  it 
of  all  useful  operation. 

The  appellant  argues  that,  had  plaintiff  not  given  way  to  fright, 
and  exercised  a  sound  discretion  as  to  the  method  of  escape  adopted, 
she  might  have  found  a  safe  egress  by  another  window. 

All  those  considerations  were  properly  submitted  to  the  jury. 
Their  finding  was  adverse  to  defendant,  and  was  sustained  by  the 
testimony. 

It  follows  that  the  judgment  should  be  affirmed,  with  costs. 

Babkard,  p.  J.,  concurred. 
Judgment  afiirmed,  with  costs. 


In  the  MArrER  of  the  Appraisement  of  Certain  LEOAdEs. 
AND  THE  Assessments  of  Collateral  iNHERrrANcs  Taxes 
Thereon^  Under  the  Last  Will  and  Testament,  and  the 
Codicil  Thereto,  of  JOHN  GUY  VASSAR,  Deceased. 

ChUat&rai  inheritance  tax --exemption  therefrom  —  ths  legatee  mtut  be  abedhUetn  and 

unqtialifledly  exempt  Jrom  general  taxaiian, 

Vassar  College  was  authorized,  by  chapter  2  of  the  Laws  of  1801,  to  take,  by  gift 
or  devise,  real  and  personal  estate,  the  annual  income  of  which  should  not 
exceed  $40,000,  and,  by  chapter  39  of  the  Laws  of  1862,  the  real  and  personal 
estate  held  by  the  college,  to  the  extent  that  it  was  HUthorized  to  take  the  same 
by  the  act  of  1861,  was  exempt  from  taxation. 

Under  the  will  of  John  Guy  Vassar  a  bequest  was  given  to  the  college. 

Held,  that  such  bequest  was  subject  to  the  collateral  inheritance  tax  provided  for 
by  chapUT  488  of  the  Laws  of  1885,  as  amended  by  chapter  713  of  the  Laws 
of  1887.    (Barnard,  P.  J.,  dissenting.) 

That,  ill  order  to  t^xt^mpt  a  legatee  from  the  collateral  inheritance  tax,  under  the 
last-mentioned  statute,  there  must  be  an  entire  freedom  from  general  taxation. 
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That  as  Yassar  College,  under  chapter  89  of  the  Laws  of  1862,  was  only  exempt 
from  general  taxation  upon  the  property  which  it  was  authorized  to  take  and 
hold  under  the  law  of  1861,  that  it  did  not  come  within  the  provision  of  the 
collateral  inheritance  tax  laws  relating  to  the  exemption  of  certain  legatees  from 
the  operation  of  those  laws. 

Appeal  by  Yassar  College  from  an  order  or  decision  made  by  the 
eurrogate  of  Dutchess  county  on  the  1st  day  of  July,  1890,  pur- 
porting to  affirm  the  order  of  said  surrogate,  made  May  13, 1890, 
which  order  of  May  13, 1890,  held  and  decided  that  the  said  college 
was  liable  to  a  collateral  inheritance  tax  of  five  per  cent  on  the 
legacy  given  to  it  under  the  will  of  John  Guy  Vassar,  deceased. 

Also  an  appeal  by  Yassar  Brothers'  Hospital  from  the  aforesaid 
orders  of  July  1,  1890,  and  May  13,  1890,  assessing  a  tax  upon  the 
legacies  bequeathed  to  Yassar  Brothers'  Hospital. 

Also  an  appeal  by  Yassar  Brothers'  Home  for  Aged  Men,  in  the 
city  of  Poughkeepsie,  from  the  said  orders  of  July  1,  1890,  and 
May  13,  1890,  assessing  a  tax  upon  the  legacies  bequeathed  to 
Yassar  Brothers'  Home  for  Aged  Men  in  the  city  of  Poughkeepsie* 

Frank  Hashrouchy  for  the  executors  of  John  Guy  Yassar, 
deceased. 

Oyrua  Swun  and  Robert  E,  Taylor ^  for  Yassar  College,  appellant 

AUison  Butts  J  for  Yassar  Brothers'  Hospital,  appellant. 

John  P.  H.  TaUmafiy  for  Yassar  Brothers'  Home  for  Aged  Men, 
appellant. 

Charles  F.  TdboTy  attorney-general,  for  the  People,  respondent 

WUkineon  db  Coseumy  iot  the  county  treasurer  of  Dutchess  county, 
respondent. 

DrxMAN,  J. : 

This  is  an  appeal  from  a  portion  of  the  order  of  the  surrogate  of 
Dutchess  county  assessing  a  tax  upon  the  legacies  bequeathed  to 
Yassar  College,  Yassar  Brothers'  Hospital  and  the  Yassar  Brothers' 
Home  for  Aged  Men  by  the  last  will  and  testament  of  John  Guy 
Yassar,  deceased. 
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The  legacy,  nnder  the  same  will,  to  the  John  Guy  Ysfisar  Orphan 
Asylum  was  exempted  from  taxation  by  the  surrogate,  and  there  is 
no  appeal  from  that  portion  of  the  order. 

All  property  which  now  passes  by  will,  or  by  the  intestate  laws 
of  this  State,  from  any  person  who  died  seized  or  possessed  of  the 
same  while  a  resident  of  this  State,  to  any  person  or  persons,  or  to 
any  body  politic  or  corporate  other  than  to  or  for  the  use  of  the 
societies,  corporations  and  institutions  now  exempted  by  law  from 
taxation,  is  subject  to  a  tax  of  five  dollars  on  every  hundred  dollars 
of  the  value  of  such  property.  Such  are  the  provisions  of  section  1 
of  chapter  713  of  the  Laws  of  1887,  amending  chapter  483  of  the 
Laws  of  1885. 

The  statute  under  consideration  is  new,  but,  so  far  as  it  has  received 
judicial  construction,  the  tendency  has  been  to  hold  that  the  socie- 
ties, corporations  and  institutions,  exempted  from  the  operation  of 
the  act  to  tax  gifts,  legacies  and  collateral  inheritances,  are  those 
bodies  only  which  enjoy  complete  immunity  from  taxation  as  to  all 
their  property. 

There  must  be  an  entire  freedom  from  general  taxation  to  entitle 
such  institutions  to  exemption  from  taxation  under  this  statute,  and 
as  none  of  the  appellants  are  entirely  exempt  it  follows  that  they 
are  not  within  the  exception  to  the  general  operation  of  the  act. 
Partial  relief  from  taxation  is  insufficient. 

Our  conclusion  is,  that  the  legacies  are  subject  to  the  operation 
of  the  statute,  and  the  order  appealed  from  should  be  affirmed,  with 
costs,  to  be  paid  from  the  estate,  to  the  respondent* 

Pbatt,  J.,  concurred. 

Barnard,  P.  J.  (dissenting): 

Yassar  College  by  its  charter  was  authorized  to  take  real  and 
personal  estate  by  gift  or  devise,  the  annual  income  of  which  should 
not  exceed  $40,000.  (Laws  of  1861,  chap.  2.)  By  chapter  89  Laws 
of  1862,  the  real  and  personal  estate  to  the  extent  it  is  authorized  to 
hold  the  same  was  exempted  from  taxation.  This  is  not  a  limited 
exemption.  The  college  can  take  the  bequest  and  be  within  the 
limit  it  is  authorized  to  take,  and  then  the  exemption  is  general  as 
to  this  bequest.     The  record  shows  that  as  to  these  proceedings  the 
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college  can  take  the  bequest  and  still  have  only  an  income  under 
$:^0,000  annually.  As  to  the  hospital  the  evidence  shows  that  to  be 
exempt  from  the  collateral  tax.  It  has  a  lot  and  buildings  where 
the  sick  are  cared  for.  The  land  so  occupied  and  all  its  personal 
property  is  exempted  from  taxation  by  chapter  298,  Laws  of  1 882. 
The  gift  under  this  will  is  wholly  of  personal  property.  The 
exemption  as  to  personal  property  is  absolute,  and  it  is  not  the  less 
absolute  in  respect  thereto  because  it  might  hold  land  subject  to 
taxation  because  it  was  not  used  for  the  purpose  of  a  hospital 

The  ^^  Home  for  Aged  Men  "  is  also  exempt.  It  is  an  alms-house. 
The  mere  fact  that  it  charges  a  sum  to  a  portion  of  those  who  feed 
at  its  table  and  enjoy  the  shelter  of  its  roof  does  not  destroy  its 
character  as  a  pure  public  charity.  (Jf^orthampton  Company  v.  Lafay- 
ette  CoUegej  46  Leg.  Intel.,  423  ;  City  of  Philadelphia  v.  Pennsyl- 
vania  Sospiialy  47  Leg.  Intel.,  Feb.  14,  1890,  page  70;  Temple 
Grove  Seminary  v.  Cramer^  98  N.  T.,  121.) 

All  of  its  property  is  used  in  the  lines  of  the  charitable  purpose 
of  its  incorporation,  and  the  ultimate  test  of  its  character  must  be 
the  result  of  its  work  as  a  whole.  {^People  ex  rd.  Female  Academy^ 
etc.  V.  CommdeeioneTe  of  Taaoes^  64  N.  Y.,  656 ;  People  ex  rd^ 
SemMhory^  eto.^  y.  Assessors^  42  Hun,  27 ;  BeUs  v.  BetU^  4  Abb. 
N.  0.,  317.) 

The  order  should,  therefore,  be  reversed,  with  costs. 

Decree  of  surrogate  aflirmed,  with  costs  out  of  estate. 


OHAELES  WHITE,  an  Infakt,  eto.,  by  FRANK  WHITE, 

HIS      GUABDIAN      AD     LiTKM,      APPELLANT,     V.     WITTEMAN 

LITHOGRAPHIC  COMPANY,  Respondent. 

BmpUfyment  cfahoy  under  thirteen  years  of  age — not  alone  and  of  itteiff  eiMenee 

of  negligence. 

Evidence  simply  of  the  employment  of  a  boy  under  thirteen  years  of  age,  in  viola- 
tion of  the  statute,  does  not,  alone  and  of  itself,  establish  negligence  upon  the 
part  of  his  employer.  The  violation  of  the  statute  is  evidence  only  upon 
the  question  of  negligence,  but  to  establish  it  other  evidence  of  negligence  and 
freedom  from  contributory  negligence  must  be  given. 
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Appeal  by  the  plaintiff  from  a  judgment  of  the  Supreme  Court, 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the 
2d  day  of  November,  1889;  and  also  from  an  order  denying 
plaintifiPs  motion  for  a  new  trial  upon  the  minutefi,  entered  in  said 
office  on  the  30th  day  of  November,  1 889. 

The  action  was  tried  at  the  Kings  County  Circuit  before  the  court 
and  a  jury,  at  which  a  verdict  was  rendered  in  favor  of  the  defendant 
The  action  was  brought  to  recover  damages  for  injuries  sustained 
by  the  infant  plaintifE  while  in  the  employment  of  the  defendant, 
a  corporation  engaged  in  the  business  of  lithographing,  printing  and 
bronzing. 

JcmieH  C.  Church,  for  the  appellant. 

Z.  C.  RaegenoTj  for  the  respondent. 

Babnabd,  p.  J. : 

The  complaint  allies  that  the  defendant  employed  the  plaintiff, 
who  was  at  the  time  under  thirteen  years  of  a^^,  and  that  he  was 
placed  at  work  on  a  dangerous  machine  without  sufficient  instme- 
tions  as  to  its  management.  That  by  reason  of  the  plaintifPs  igno- 
rance of  the  machine  he  was  injured.  The  proof  as  to  the  age  of 
the  boy  is  conflicting.  He  said  when  he  was  employed  that  he  was 
fourteen  years  old.  The  defendant's  agent  asked  the  boy  for  hiB 
father  and  mother  upon  this  question  of  age.  The  plaintiff  gave 
excuses  why  they  could  not  come,  and  the  defendant  hired  the  boy 
upon  his  own  assurance  as  to  his  age.  The  case  went  to  the  jury 
upon  the  question  whether  or  not  the  plaintiff  was  sufficiently 
instructed  as  to  the  management  of  the  machine  and  as  to  its  dan- 
gerous character  if  not  properly  attended  to.  The  jury  found  for  the 
defendant.  There  was  no  negligence,  therefore,  proven,  except 
that  involved  in  the  employment  of  the  boy,  who  was  under  the  age 
of  thirteen  years,  contrary  to  statute.  The  question  was  not  dis- 
tinctly raised  at  the  triaL  The  judge  instructed  the  jury  that  a  boy 
under  fourteen  years  of  age,  there  being  a  statute  against  employ- 
ments under  thirteen,  could  not  avail  himself  of  the  fact  against  the 
defendant  "  where  the  boy  had  sought  the  employment.'' 

The  judge  refused  to  charge  that  it  was  immaterial  whether  the 
factory  act  was  violated  or  not.    An  employment  of  a  boy  under 
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thirteen  did  not,  of  itself,  give  a  right  of  action  for  an  injury 
sustained  in  the  service.  The  boy  was  competent.  Was  fully 
instructed  and  may  have  been  careless,  for  this  follows  the  verdict. 
The  only  possible  question,  therefore,  is  whether  negligence  is  made 
out  by  the  mere  hiring  of  a  child  under  the  statute  age  ?  The 
general  purport  that  the  employment  of  a  minor  upon  dangerous 
machinery,  is  not,  of  itself,  proof  of  negligence,  is  abundantly 
decided.  {De  Graf  v.  JST.  T.  C.  wad  H.  R.  R.  R.  Co., 
76  N".  Y.,  125 ;  Hickey  v.  Taaffe,  99  id.,  204,  and  cases  cited.)  The 
principle  of  the  decision  is  that  the  minor  takes  the  risk  of  the 
employment  like  an  adult,  only  qualified  by  the  fact  that  his  judg- 
ment and  care  in  the  business  shall  be  such  only  as  are  called  for 
by  a  minor.    {Stone  v.  Dry  Dock,  etc.,  R.  R.  Co.,  115  N.  Y.,  104.) 

There  have  also  been  decisions  that  when  an  employment  has 
been  entered  into  with  a  minor,  that  proof  of  negh^ ce  on  the 
part  of  the  master,  and  freedom  from  negligence  on  the  part 
of  the  minor,  shall  be  proven  to  entitle  a  plaintiff  to  judgment. 
A  violation  of  a  statute  has  been  held  to  be  insufficient  of  itself  to 
establish  negligence.  The  case  of  Brown  v.  Buffalo  and  S.  Z.  Rail- 
road  (22  N.  Y.,  191)  held  that  proof  of  an  ordinance  regulating  speed 
was  inadmissible  as  evidence  upon  the  question  of  negligence  of 
the  company  in  maintaining  a  greater  rate  of  speed  than  was  per- 
mitted  by  the  ordinance.  {McOrath  v.  If.  Y.  C  amd  H.  R.  R. 
R.  Co.,  63  N.  Y.,  622 ;  Maasoth  v.  Dela/voa/re  amd  Hvdaon  Canal 
Co.,  64  id.,  624.) 

The  case  under  consideration  is  not  Hke  WiUy  v.  MuUedy 
(78  N.  Y.,  810).  There  a  breach  of  duty,  causing  damage,  was 
held  to  be  actionable.  The  breach  of  duty  in  this  case  did  not 
occasion  the  injury  of  itself.  The  violation  of  the  statute  was 
evidence  only  upon  the  question,  but  other  negligence  and  freedom 
from  contributory  negligence  must  be  proven. 

The  question  is  not  free  from  doubt.  The  statute  was  designed 
to  protect  children  from  dangers  before  the  maturity  of  judgment 
assumed  from  a  certain  age  was  acquired.  The  decision,  however, 
held  that  a  minor  assumes  the  risk  of  the  employment.  The  statute 
does  not  say  that  a  mere  employment  of  a  child  under  thirteen  and 
an  accident  afterwards,  shall  support  an  action.  The  question 
whether  a  violation  of  law  as  to  rate  of  speed  is  proof  of  negligence, 
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when  the  accident  is  caused  by  the  rate  of  speed,  is'  somewhat 
unsettled,  bat  the  weight  of  authority  is  that  the  ordinance  is  only 
evidence  upon  the  subject. 

The  judgment  should,  therefore,  be  affirmed,  with  costs. 

Dykman,  J.,  concurred. 

Judgment  and  order  denying  new  trial  affirmed,  with  costs. 


THOMAS  TAYLOR,  Rbspondkht,  v.  THE  VILLAGE  OF 

MOUNT  VERNON,  Appkllaht. 

MwUdpal  earporation — liability  of,  far  an  if^ury  to  anefattinff  into  an  exeoMtiM 

near  the  Mmoalk. 

In  an  action  brought  against  a  municipal  corporation  to  recoyer  damages  arisfng 
from  an  injury  to  the  plaintiff,  aUeged  to  have  resulted  from  the  negligence 
of  the  defendant,  it  appeared  that  the  plaintiff  stepped  from  a  sidewalk  in  s 
Tillage  street  into  an  ezcavation  and  was  injured ;  that  the  excayation  was  four 
feet  inside  of  the  stoop  line  of  the  house  on  the  street,  and  did  not  encroach 
on  the  sidewalk,  and  that  the  sidewalk  had  a  flag-walk,  the  inside  of  which  was 
eight  feet  from  the  excavation. 

Ko  notice  of  this  condition  of  things,  to  the  village  or  its  officers,  was  proved, 
except  to  a  police  officer  on  the  day  preceding  the  accident,  and  he  at  once  noti. 
fled  the  owner  to  guard  the  excavation. 

Held,  that  the  facts  in  this  case  did  not  establish  any  negligence  on  the  part  of  the 
municipal  corporation,  or  Justified  a  recovery  against  it. 

Appbal  by  the  defendant,  the  Village  of  Mount  Vernon,  from  a 
judgment  of  the  Supreme  Court,  in  favor  of  the  plainti£E,  entered 
in  the  office  of  the  clerk  of  the  county  of  Westchester  on  the  3l8t 
day  of  March,  1890. 

The  action  was  tried  before  a  referee,  who  filed  his  report,  upon 
which  judgment  was  entered  adjudging  that  the  plaintifi,  ThomaB 
Taylqr,  recover  of  the  defendant,  the  Village  of  Mount  Vernon,  the 
sum  of  $2,593,  together  with  costs. 

The  action  was  brought  to  recover  damages  alleged  to  have 
resulted  to  the  plaintiff  by  reason  of  his  having  fallen  into  an  exca^ 
vation  near  a  sidewalk  in  the  defendant's  village. 

Joseph  S.  Woodj  for  the  appellant. 

Ev^ene  Archer^  for  the  respondent. 
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Barnard;  P.  J. : 

An  owner  of  lands  in  the  village  of  Mount  Vernon  had  excavated 
a  cellar  thereon  flush  with  the  street.  There  were  no  lights  and  no 
guard-rail  placed  at  the  excavation  to  indicate  the  danger  of  leaving 
the  sidewalk.  The  lots  were  naturally  on  the  grade  of  the  sidewalk. 
The  plaintifiE  on  the  15th  of  October,  1887,  stepped  from  the  side- 
walk into  the  excavation  and  was  injured.  The  excavation  was  four 
feet  inside  of  the  stoop  line  ot  the  house  on  the  street.  The  sidewalk 
had  a  flag- walk,  the  inside  of  which  was  eight  feet  from  the  excava- 
tion. The  excavation  did  not  encroach  on  the  sidewalk  and  had 
not  caved  in  so  as  to  diminish  the  sidewalk.  The  plaintiff  intention- 
allj  left  the  sidewalk  for  his  own  purpose  and  thus  stepped  into  the 
excavation.  The  sidewalk  itself  was  not  out  of  repair.  Under  this 
state  of  facts  the  village  owed  no  duty  in  respect  to  the  excavation. 
It  had  been  recently  made  as  a  cellar  for  a  new  building.  It  was 
entirely  off  the  street  No  notice  is  proven  to  any  of  the  city 
oflicers.  The  only  notice  shown  was  to  a  police  officer  on  the  day 
preceding  the  accident,  and  he  at  once  notified  the  owner  to  guard 
his  excavation ;  whether  he  was  liable  for  neglect,  under  the  case 
of  Beck  V.  Carter  (68  N.  Y.,  283),  is  doubtful.  The  facts  of  that 
case  show  an  invitation  to  use  the  place  excavated  as  a  highway  by 
the  owner  and  the  case  seems  to  have  been  decided  on  tliat  ground 
against  the  owner.  The  place  excavated  was  not  an  exposed  place 
under  HtMM  v.  The  City  of  Tankers  (104  N.  Y.,  434). 

It  is  immaterial  whether  the  excavation  was  made  below  the  side- 
walk and  entirely  on  the  owner's  land  or  whether  the  danger  be 
caused  by  the  building  of  the  road  by  a  steep  embankment  Where 
commissioners  failed  to  erect  a  fence  along  a  bank  sufficient  to  pre- 
vent persons  using  the  highway  from  walking  down  the  declivity, 
the  Court  of  Appeals  say,  "  we  are  of  the  opinion  that  the  town 
owed  no  duty  to  the  traveling  public  to  erect  such  fence  and  that  it 
was  not  negligence  on  its  part,  or  that  of  its  highway  commissioners, 
to  omit  to  do  so."     (Mimk  v.  Town  of  New  UtrecU,  104  N.  Y.,  56S!.) 

This  case  is  not  like  Jevohurst  v.  City  of  Syracuse  {\0^  N.  Y.,  303), 
where  there  was  no  visible  boundary  of  the  street  and  the  accident  hap- 
pened upon  a  part  of  an  owner's  land  used  as  a  street.  The  plaintiff 
did  not  in  this  case  suppose  he  was  using  the  street,  but  was  departing 
Hun— Vol.  LVIII        49 
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from  it.  In  Ivory  v.  The  Town  of  Deerpa/rk  (116  N.  Y:,  476),  the 
highway  had  beeu  cut  awaj  bj  a  railroad  and  the  exposed  place  was 
not  guarded.  The  cut  was  at  the  end  of  a  sharp  curve,  so  that  if 
the  traveler  continued  in  the  course  of  the  highway  he  must  be 
precipitated  down  the  bank.  The  facts  found  in  the  present  case 
fail  to  show  any  negligence  upon  the  part  of  the  defendant. 

The  judgment  should,  therefore,  be  reversed  and  a  new  trial 
granted  at  circuit,  costs  to  abide  event. 

Dtkman,  J.,  concurred. 

Judgment  reversed  and  new  trial  granted  at  circuit,  ooBts  to  abide 
event. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  bx  rkl. 
THE  SOCIETY  OF  THE  NEW  YORK  HOSPITAL,  Afpei. 
LAOT  V.  ELIJAH  PURDY  and  Others,  ASSESSORS  OF  THE 
TOWN  OF  WHITE  PLAINS,  Respondents. 

Exemption  from  tacoatum — the  New  York  Sbepital. 

The  New  York  Hospital  was  exempted,  by  chapter  466  of  the  Laws  of  1875,  from 

.  taxation  upon  its  real  and  personal  property  in  the  city  of  New  Tork,  if  no 
income  was  derived  from  it.  and  if  the  same  was  used  exclusively  for  the  pur- 
poses for  which  the  hospital  was  created.  This  exemption  was  extended,  under 
the  provisions  of  chapter  462  of  the  Laws  of  1880.  to  propei-ty  of  the  hospital 
"  wherever  situated."  The  hospital  had  a  farm  in  Westchester  county,  the 
products  of  which  were  used  for  the  purposes  of  the  hospital,  except  some 
insignificant  quantities  thereof,  which  were  sold  and  the  proceeds  applied  to 
the  support  of  the  inmates. 

Edd,  that  the  farm  was  exempt  from  taxation,  and  that  the  sale  of  the  few  inag* 
liiflcant  products  thereof  was  not  to  be  deemed  a  source  of  income. 

That  the  hospital  did  not  lose  its  light  to  exemption  becanse  it  charged  certain  of 
the  inmates  who  were  able  to  pay. 

Appeal  by  the  Society  of  the  New  York  Hospital  from  an  order 
dismissing  a  writ  of  certiorari^  entered  in  the  office  of  the  clerk  of 
the  county  of  Westchester  on  the  13th  day  of  August,  1890. 

The  writ  of  certiorari  was  issued  to  the  Board  of  Assessors  of  the 
Town  of  White  Plains  to  review  their  action  and  proceedings  in 
the  assessment  of  certain  real  estate  of  the  relator  in  the  town  and 
village  of  White  Plains  upon  the  assessment-rolls  for  the  year  1869. 
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Martin  J.  Keogh^  for  the  appellant. 

X.  W.  dk  W.  P.  PlaUy  for  the  respondents. 

Basnabd,  p.  J. : 

By  chapter  466,  Laws  of  1876,  the  real  and  personal  property  of 
the  relator  in  the  city  and  connty  of  New  York  was  made  exempt 
from  taxation  if  no  income  was  derived  from  it,  and  if  the  same  was 
used  exclusively  for  the  purpose  for  wliich  the  relator  was  chartered. 

By  chapter  462,  Laws  of  1889,  this  exemption  was  extended  to 
property  "  wherever  situated,"  but  under  the  same  terms  and  con 
ditions.  The  hospital  has  a  farm  of  land  in  Westchester  county 
exclusively  used  for  the  charter  purposes  of  the  society.  The  farm 
is  not  self-supporting,  and  food  is  sent  from  Kew  York  for  the  use 
of  the  patients  beyond  the  products  of  the  farm,  and  the  farm  sup- 
plies the  New  York  Hospital  with  vegetables.  Tliere  are  occasion- 
ally sales  made  of  certain  insignificant  articles  of  produce,  such  as 
cabbage,  pigs  and  male  calves,  the  proceeds  from  which  have  been 
applied  to  the  support  of  the  inmates  of  the  hospital  buildings  on 
the  farm.  The  sole  question  is  whether  this  is  income  within  the 
meaning  of  the  statute.  The  exemption  as  to  money  corporations, 
depending  on  "  profits  or  income,"  was  held  not  to  apply  where 
there  were  receipts,  although  the  receipts  were  less  than  the 
expenses.  {People  v.  Supervisors  of  Niagara  County^  4  Hill,  20.) 
The  words  "  profit  or  income  "  are  said  by  the  court  to  be  frequently 
used  synonymously,  but  "net  income  profits  "and  "clear  income" 
«re  also  used  in  the  statute.  The  court  decided  the  case,  however, 
on  what  was  deemed  a  legislative  intent  in  the  use  of  the  words 
"profit  or  income."  A  later  section  of  the  act  was  deemed  to 
exclude  "  net  profit "  or  "  clear  income  "  as  inapplicable  to  the  case. 
The  case  of  the  People  ex  rel.  Commercial  Insurance  Company  v. 
Supervisor  of  New  York  (18  Wend.,  605)  held  that,  as  to  moneyed 
and  manufacturing  corporations  deriving  an  income  on  their  capital, 
the  exemption  classed  under  the  words  "  profits  or  incomes  "  included 
any  incomes,  though  less  than  the  expenses.  The  present  case  is  very 
difiEerent.  The  hospital  is  not  a  stock  company,  but  a  charitable  one. 
The  buildings  in  the  city  of  New  York  are  exempted  by  law  from  taxa- 
tion, and  by  this  amendment  the  exemption  is  extended  to  lands  else- 
where.    The  farm  is  used  solely  for  the  purposes  of  the  charity.    The 
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cost  of  raising  the  produce  exceeds  the  value  of  the  product,  and  it  is 
almost  entirely  used  in  the  institution  of  the  hospital.  The  case 
is  very  analogous  to  Betts  v.  Jietts  (4  Abb.  N.  C,  317)  ,  where  it 
was  held  that  the  sale  of  a  few  simple  articles  manufactured  by  the 
blind  inmates  of  an  institution  for  the  blind  was  not  to  be  deemed 
a  source  of  income.  The  evidence  in  this  case  shows  that  all  the 
proceeds  of  the  farm  go  to  the  support  of  the  relator's  patients,  and 
this  result  determines  the  character  of  the  income,  received  from 
the  farm,  as  a  whole,  and  not  from  a  few  sales  of  property  which 
could  not  be  advantageously  used  by  relator.  If  the  hospital  had 
permitted  this  property  to  be  wasted,  no  exemption  would  be  waived 
or  forfeited.     {Temple  Grove  Seminary  v.  Cramer^  98  N.  Y.,  121.) 

The  hospital  does  not  waive  its  exemption  because  it  charges  some 
people  who  are  able  to  pay.  Whether  this  fact  makes  the  hospital 
other  than  a  public  charity,  and  thus  subjects  its  buildings  in  New 
York,  and  the  farm  as  well,  to  taxation,  is  fully  discussed  and 
decided  in  City  of  Philadelphia  v.  Pennsylvania  Hospital  (47  Legal 
Intel.,  70,  Feb.  14,  1S90).  The  case  shows  that  all  its  income  tr6m 
property  and  donations  is  used  for  the  purpose  of  the  charity,  and 
the  money  received  from  pay  patients  is  wholly  applied  to  the  support 
and  attendance  on  those  who  cannot  pay.  The  hospital  is  at  present 
quite  heavily  in  debt  and  has  to  meet  the  wants  of  many  thoosands 
of  applicants  every  year.  There  is  a  large  excess  of  disbursements 
over  receipts  for  board  of  patients  in  1888,  amounting  to  $128,994.50. 

The  order  should,  therefore,  be  reversed,  and  judgment  given  that 
the  farm  is  exempt  from  taxation,  with  ten  dollars  costs  and  dis- 
bursements on  appeal. 

Dtkman,  J.,  concurred. 

Judgment  reversed  and  order  made  that  the  Westchester  farm  is 
exempt  from  taxation,  with  ten  dollars  costs  and  disbursements  of 
appeal 
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ALTHA  M.  WELLS,  ab  Administratob,  etc.,  of  JAMES 
WELLS,  Dbobasbd,  Appellant,  v.  THE  BROOKLYN  CITY 
RAILROAD  COMPANY,  Respondent. 

B^rm  raaroad'-i/^ury  to  one  crossing  its  tracks ^eoiUrHnOoTy  negUffsnce. 

Jl  man  sizty-one  years  of  age  started  to  cross  a  street  after  looking  both  ways,  and 
while  a  horse  car  was  fifty  feet  away.  He  crossed  the  first  and  second  tracks 
of  the  horse  railroad  company,  and  got  partly  across  the  third  track  when  he 
was  struck  by  the  horses  attached  to  the  car,  was  thrown  under  the  wheels  of  the 
car  and  was  fatally  injured.  The  car  was  going  faster  than  usual,  and  although 
the  man  was  in  full  view  of  the  driver  its  speed  was  not  slackened. 

MbU,  that  the  question  of  contributory  negligence  on  the  part  of  the  deceased 
should  have  been  submitted  to  the  jury. 

Appeal  by  the  plaintiff  from  a  judgment  of  the  Supreme  Courti 
•entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the 
11th  day  of  January,  1890,  in  favor  of  the  defendant,  dismissing 
the  plaintiff's  complaint  after  a  trial  before  the  court  and  a  jury  at 
the  Bangs  County  Circuit. 

The  action  was  brought  to  recover  damages  resulting  from  the 
death  of  the  plaintiff's  husband,  who  was  run  into  by  one  of  the 
defendant's  horse  cars,  was  knocked  down  and  received  injuries 
which  resulted  in  his  death. 

Payne^  McGuire  cfe  Lovo^  for  the  appellant. 

Morris  <k  Whitehousey  for  the  respondent. 

Babnasd,  p.  J. : 

There  was  sufficient  evidence  produced  upon  the  part  of  the 
plaintiff  to  go  to  the  jury.  The  accident  happened  on  the  27th  of 
November,  1888,  between  six  and  seven  o'clock  in  the  evening. 
'The  plaintiff  was  sixty-one  years  of  age  and  attempted  to  pass  over 
Flushing  avenue  in  front  of  the  defendant's  street  car  and  was  killed. 
When  he  started  from  the  corner  of  Throop  and  Flushing  avenues, 
and  when  he  started  to  cross,  he  was  observed  to  look  both  ways  and 
«tart  after  this  observation.  The  car  was  then  fifty  feet  away.  The 
deceased  got  across  the  first  and  second  track  and  partly  across  the 
third  track  when  he  was  struck  by  the  car  horses  and  thrown  under 
the  wheels  of  the  car  and  fatally  injured,  although  the  car  did  not 
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pass  over  him.  The  neghgence  of  the  defendant  consists  in  this: 
The  car  was  going  faster  than  usual  and  did  not  slack  up  its  speed 
until  the  man  was  struck,  although  in  full  view  of  the  driver  of  the 
car.  The  witness  Schnidler  thought  he  would  have  time  to  croa 
safely  with  the  high  rate  of  speed  which  continued  until  the  accident, 
when  the  driver  put  on  brakes  to  stop  the  car.  The  driver  did  not 
see  the  deceased  until  he  got  within  twelve  feet  of  him  and  lli^ 
horses  were  within  six  feet  of  him.  It  was  then  too  late  to  save  the 
man  who  was  crossing,  as  it  takes  eight  feet  to  stop  the  car.  The 
deceased  was  a  little  deaf.  The  driver  was  bound  to  be  watchful, 
especially  in  a  crowded  city,  so  as  not  to  injure  persons  crossing  tlie 
street.  {MoebusY.  HerrmaAin^  108  N,  Y.,  349.)  It  does  not  appear 
that  he  did  so,  if  he  could  see  fifty  feet  ahead  of  him,  and  did  see  a 
man  crossing  the  street,  and  kept  up  a  rapid  rate  of  speed  until  the 
horses  were  within  six  feet  of  the  person  crossing,  and  when  the  acci- 
dent could  not  be  prevented.  The  contributory  negligence  of  the 
deceased  was  a  question  for  the  jury.  It  was  not  negligence  on  his 
part  to  attempt  to  pass  in  front  of  a  car  fifty  feet  away,  as  matter  of 
law.  The  neglect  of  the  defendant  being  found,  it  will  go  far  towards 
acquitting  the  deceased  of  neglect.  He  probably  assumed  that  the 
rate  of  speed  was  less  than  it  was,  or  that  the  driver  would  slightly 
slacken  the  speed.  {McClain  v.  BrooklAfn  City  E.  2i.  Cb.,  116 
N.  Y.,  459.) 

The  order  dismissing  the  complaint  and  the  judgment  thereon 
should  be  reversed  and  a  new  trial  granted,  costs  to  abide  event 

Pbatt,  J.,  concurred. 

Judgment  and  order  denying  new  trial  reversed  and  new  tiJAl 
granted,  costs  to  abide  event. 
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ANNA  R.  HAELOW,  Eespondbnt,  v.  ABNER  MILLS, 

Appellant. 

An  adminiitnUor  who  neffotiate$  a  $aU  cf  the  real  estate  of  hie  inteetate,  eonveffed 
the  deed  <if  the  heire.  ie  UaNefor  the  mffiwy  received  by  him  thertfor  and  depoeited^ 
in  a  hank  tehiehfaiU. 

An  administrator  of  an  estate,  who  negotiates  the  sale  of  a  farm  which  belonged, 
to  his  intestate,  and  which  is  conveyed  by  a  deed  signed  by  the  children  of  the 
intestate,  the  purchase-price  of  which  is  received  by  the  administrator,  and  is 
deposited  by  him  iu  a  bank  which  subsequently  fails,  is  liable  for  the  money  lost 
through  the  failure  of  the  bank. 

It  is  thu  duty  of  the  administrator,  in  such  a  case,  to  at  once  pay  over  the  money 
to  the  parties  entitled  thereto,  and  in  receiving  and  depositing  such  money  he 
does  not  act  within  the  rule  that  a  trustee  or  public  officer,  who  deposits  money 
in  a  bank  of  go<Ki  standing,  without  negligence  on  his  part,  will  not  be  liable  if 
the  bank  fails. 

Appeal  by  the  defendant  from  a  judgment  of  the  Supreme  Conrt, 
entered  in  the  office  of  the  clerk  of  the  county  of  Orange  on  the 
let  day  of  April,  1890,  in  favor  of  the  plaintiff  after  a  trial  before 
a  referee,  with  notice  of  an  intention  to  bring  up  for  review  the 
evidence  given  upon  the  trial  of  the  action,  the  rulings  of  the  court 
thereupon,  his  findings  of  fact  and  conclusions  of  law. 

T.  A.  Heady  for  the  appellant 

WiUiam  Vanameey  for  the  respondent 

Babnabd,  p.  J. : 

William  D.  Harlow  died  intestate  in  1874,  leaving  four  children. 
The  plaintijS  is  one  of  them.  He  left  a  widow,  who  has  since  died. 
He  left  a  farm  of  land  which  was  sold  in  September,  1884,  for 
$14,341.25.  There  was  personal  property  sold  to  the  amount  of 
$1,670.75.  The  whole  of  the  proceeds  of  the  real  and  personal  estate 
went  into  the  hands  of  the  defendant  at  the  time.  He  managed  the 
sale  which  was  perfected  by  a  deed  signed  by  the  children  of  the 
deceased.  There  was  no  arrangement  between  the  plaintiff  and 
defendant  under  which  the  defendant  took  the  money  for  the  farm. 
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He  was  a  cousin  of  the  plaintiff  and  took  the  moneys  for  the 
children.  He  was  administrator  of  the  estate.  Partial  payments 
were  made  to  plaintiff  at  different  times. 

This  action  is  brought  to  recover  the  balance  due  her  from  the 
proceeds  oi  her  father's  property.  The  personal  estate  was  settled 
before  the  surrogate  in  1880.  The  defendant  deposited  the  moneys 
he  received  in  the  Middletown  National  Bank,  with  the  exception 
of  a  small  sum  represented  by  a  note  given  for  a  part  of  the  per- 
sonal property.  The  bank  failed,  and  some  twenty  per  cent  of  the 
money  was  lost  by  the  defendant.  The  money  had  been  in  the  bank 
about  two  montlis  before  the  failure.  When  the  defendant  received 
the  money  it  was  his  duty  to  pay  it  over  at  once,  and  for  that  pur- 
pose to  seek  his  creditor.     {Mills  v.  MiUs^  115  N.  Y.,  80.) 

The  deposit  of  the  money  for  two  months  was  wholly  without 
authority,  and  the  defendant  cannot  throw  the  loss  occasioned 
thereby  upon  the  plaintiff,  who  did  not  assent  to  the  same.  There 
is  nothing  in  the  proof  which  will  justify  an  inference  that  the 
plaintiff  assented  to  defendant's  custody  of  the  money.  He  claimed 
to  keep  it  as  administrator,  and  the  plaintiff  was  not  informed  that 
he  could  not  keep  it  as  administrator  until  quite  recently,  and  some 
years  after  he  was  discharged  as  administrator  of  the  personal  estate. 
The  case  thus  shows  a  detention  of  money  without  authority,  and 
within  the  line  of  cases  which  hold  defendant's  obligation  to  require 
immediate  payment  over.  A  loss  by  the  failure  of  the  bank  in  such 
a  case  falls  upon  the  debtor.  There  are  cases  which  hold  a  trustee  or 
public  officer  who  deposited  money  in  a  bank  of  good  standing,  and 
without  negligence  on  his  part,  will  not  be  liable  if  the  bank  faik 
{People  ex  reL  Noah  v.  Favlhnery  Ect.y  107  N.  T.,  477.) 

The  facts  found  do  not  bring  this  case  under  the  principle  govern- 
ing the  liability  of  trustees  or  public  officers.  The  complaint  is  one 
upon  contract.  The  words  averring  a  wrongful  holding  and  8 
wrongful  conversion  are  not  inconsistent  with  an  averment  of  a  con- 
tract, and  such  words  may  be  disregarded  upon  the  trial.  {ConaughMi 
V.  mcholsy  42  N.  T.,  83.) 

Assuming  a  liability,  there  is  no  reason  why  the  legal  rate  of 
interest  should  not  be  added.  The  case  cited  for  a  contrary  role, 
King  V.  Taibot  (40  N.  Y.,  76),  was  as  to  the  liability  of  a  trustee 
and  executor. 
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The  defendant  is  liable,  if  at  all,  like  any  other  debtor,  and  it  is  no 
defense  to  payment  that  a  bank  in  which  he  deposited  money  failed. 
The  judgment  should  be  affirmed,  with  costs. 

Dtekan,  J.,  concurred. 

Judgment  affirmed,  with  costs. 


JOHN  SIMPSON,  AN  Infaht,  etc.,  Rbspondkot,  v.  CHABLES 

GRIGGS,  Appellant. 

Yieiousdog  —  anemploifer%$fUft  liabUfortheaeUtffoMh&pil^huemplayfeontke 

former^i  land, 

Origgs,  a  tenant  in  occupation  of  a  farm,  employed  in  working  it  one  Wood,  who 
was  allowed  to  occupy  a  farm-house  on  the  premtBes  as  a  part  of  the  compensa- 
tion for  his  labor,  the  products  of  which  were  received  by  Griggs.  Wood 
brought  a  dog  upon  the  premises,  which,  in  the  course  of  his  employment, 
Wood  occasionally  used  to  chum  butter  which  was  made  for  Qriggs.  The  dog 
was  yicious  and  bit  one  Simpson,  who  brought  an  action  against  Griggs  to 
recover  damages  for  the  injury  thus  inflicted. 

JBdd,  in  the  absence  of  knowledge  upon  the  part  of  Griggs  of  the  bad  disposition 
of  the  dog,  that  he  was  not  liable. 

The  employer  does  not  harbor  a  dog,  because  he  knows  that  his  hired  man  has  one 
in  his  family  which  occupies  a  separate  residence  on  the  farm. 

Appeal  by  the  defendant  Charles  Griggs  from  a  judgment  of  the 
Supreme  Court,  entered  in  the  Dutchess  county  clerk's  office  on 
the  14th  day  of  June,  1890,  in  favor  of  the  plaintiff,  after  a  trial 
before  the  court  and  a  jury  at  the  Dutchess  County  Circuit,  at 
which  a  verdict  was  rendered  in  favor  of  the  plaintiff  for  the  sum 
of  $500,  and  also  from  an  order  denying  a  motion  for  a  new  trial 
inade  upon  the  minutes  of  the  court. 

The  action  was  brought  to  recover  the  damages  resulting  to  the 
plaintiff  from  having  been  bitten  by  a  vicious  dog  upon  the  premises 
leased  and  occupied  by  the  defendant. 

ff.  H.  SugHsy  for  the  appellant. 

Schlasser  dk  Woody  for  the  respondent. 
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BASN.1BD,  P.  J. : 

The  defendant  and  others  occupied,  under  a  lease  from  Mrs.  Hnnt, 
a  farm  in  Wappiugers,  Dutchess  county.  There  was  a  brick-yard 
on  the  farm  which  was  operated  by  Origgs  &  Company.  They 
employed  one  Wood  to  work  the  farm.  Wood  occupied  a  farm- 
house on  the  premises,  and  the  defendant  and  his  partner  had  the 
proceeds  of  the  farm.  Wood  occupied  the  house  as  a  hired  man, 
and  the  occupancy  was  a  part  of  the  compensation  for  the  labor  of 
Wood.  Wood  brought  a  dog  with  him  when  he  went  there,  and 
this  dog  was  kept  by  Wood  at  the  house  he  occupied  on  the  farm  of 
Grigg's  land  in  Newburg. 

While  Wood  denied  his  ownership  of  the  dog,  it  is  manifest  that 
he  did  own  him  and  had  absolute  and  sole  control  over  him.  The 
dog  was  vicious  and  bit  the  plaintiff.  The  defendant  knew  nothing 
of  the  bad  disposition  of  the  dog,  other  than  is  implied  from  a 
knowledge  by  Wood  that  the  dog  was  savage  and  would  bite  man- 
kind. The  defendant's  liability  was  based  upon  the  proof  that  he 
employed  Wood  and  Wood  brought  the  dog  with  him,  and  that  the 
defendant's  firm  had  the  proceeds  of  the  farm,  and  that  the  employee 
Wood  occasionally  used  the  dog  to  chum  butter  which  was  made 
for  the  farm.  The  employer  does  not  harbor  a  dog,  because  he 
knows  that  his  hired  man  has  one  in  his  family,  which  occupies  a 
separate  residence.  {A%Lchmuty  v.  Ham^  1  Denio,  495.)  The 
defendant  knew  nothing  of  the  evil  qualities  of  the  dog  personally, 
and  had  no  power  over  him. 

The  judgment  and  order  denying  a  new  trial  should,  therefore,  be 
reversed,  with  costs  to  abide  event. 

Pbatt,  J.,  concurred  ;  Dtkman,  J.,  not  sitting. 

Judgment  and  order  denying  new  trial  reversed  and  new  trial 
granted,  costs  to  abide  event 
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THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  bx  bel. 
EMMET  MYERS  v.  THE  MASONIC  GUILD  AND 
MUTUAL  BENEFIT  ASSOCIATION,  Appbllaot. 

Mandamus  —  to  compel  a  mutual  benefit  cusoeiation  to  make  an  aeeeeemefU. 

After  a  Judgment  has  been  reooyered,  upon  a  certificate  of  insurance,  against  a. 
mutual  benefit  association  which  has  refused  to  make  an  assessment  for  the! 
purpose  of  paying  an  amount  payable  under  the  terms  of  the  same,  and  an  exe- 
cution issued  thereon  has  been  returned  unsatisfied,  the  association  will  be  com- 
pelled by  a  mandamue  to  make  an  assessment  for  the  purpose  of  obtaining  the 
fund  with  which  to  pay  the  certificate. 

Appbal  by  the  Masonic  Guild  and  Mutual  Benefit  Association 
from  an  order  of  the  Supreme  Court,  entered  in  the  office  of  the 
clerk  of  the  county  of  Orange  on  the  16th  day  of  June,  1890, 
directing  that  a  peremptory  mandamvs  issue  directed  to  and  com- 
manding the  said  Masonic  Guild  and  Mutual  Benefit  Association  to 
make  and  call  an  assessment  upon  all  the  members  of  its  company 
or  association,  in  the  usual  way  of  making  such  calls  or  assessments, 
and  to  continue  calling  or  making  the  same,  to  an  amount  sufficient 
to  equal  the  judgment  recovered  in  said  court  on  the  19th  day  of 
February,  1889,  in  favor  of  Emmet  Myers  and  against  the  Masonic 
Guild  and  Mutual  Benefit  Association,  for  the  sum  of  $2,247.40 
damages  and  costs. 

AdoVphua  D.  Pope^  for  the  appellant 

John  W.  LyonSj  for  the  respondent 

Babnabd,  p.  J. : 

The  defendant  issued  to  Isaac  Myers  a  certificate  entitling  the 
plaintiff  to  $3,000  on  the  death  of  Isaac  Myers.  Isaac  Myers  died 
and  the  plaintiff  brought  his  action  to  recover  the  amount.  By  the 
judgment  of  this  court  tlie  plaintiff  recovered  a  judgment  for  the  sum 
of  $1,600,  with  interest  from  the  10th  of  August,  1884,  that  being 
the  amount  unpaid  on  the  certificate.  By  the  agreement  between 
Isaac  Myers  and  the  company  defendant,  an  assessment  was  to  be 
made  on  all  the  members  so  as  to  pay  the  full  sum  of  $3,000  within 
thirty  days  after  notice  of  death.     This  has  not  been  done.     An 
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execQtion  fails  to  obtain  property  to  satisfy  the  judgment.  The  case 
is  one  without  remedy  if  the  company  cannot  be  compelled  by 
fnomdamus  to  perform  an  act  which,  by  the  contract,  was  to  produce 
the  fund.  The  duty  is  clear.  It  is  the  contract.  The  society  is  a 
mutual  one,  and  an  assessment  is  the  method  bv  which  the  benefits 
of  the  association  are  attainable.  There  is  no  remedy  by  action ; 
that  has  been  tried  and,  except  so  far  as  it  overruled  the  question 
now  waged  as  a  defense,  was  fruitless.  It  is  not  collecting  a  debt 
by  mandamus.  The  effect  of  the  writ  is  only  to  make  a  board  of 
masters  do  a  certain  duty  which  they  owe  to  the  plaintiff.  The 
plaintiff  has  a  clear  legal  right  and  no  other  remedy.  MandamuB 
is  not  the  proper  remedy  until  after  judgment.  {Doty  v.  If.  T. 
State  Mutual  Benefit  Association^  29  N.  Y.  St  Rep.,  896.) 
The  judgment  should,  therefore,  be  affirmed,  with  fifty  dollars  costs. 

Dtkman,  J.,  concurred ;  Pratt,  J.,  not  sitting. 

Order  granting  mandamus  aflSrmed,  with  fifty  dollars  costs. 


THE  DIAMOND  BRICK  COMPANY,  Respondent,  v.  THE 
NEW  YORK  CENTRAL  AND  HUDSON  RIVER  RAII^ 
ROAD  COMPANY,  Appellant. 

4J^<U6  in  a  fence  ineUmng  a  railroad  company's  tracks — the  company  i$  not  hound  U 

keep  it  shut. 

Where  a  gate  has  been  built,  in  accordance  with  law.  by  a  railroad  company,  in 
the  fence  inclosing  its  tracks,  for  the  use  of  the  owner  of  the  adjacent  land,  the 
railroad  company  is  not  bound,  as  between  it  and  the  landowner,  to  close  the  gate 
even  though  its  officers  have  noticed  that  it  is  open. 

Where  the  owner  leaves  the  gate  open,  neither  the  owner  nor  his  employees  nor 
lessees  have  any  right  of  action  against  the  railroad  company  because  of  an 
injury  to  a  horse  which  parses  through  such  open  gate  onto  the  tracks  of  the 
railroad  company  and  is  injured. 

Appeal  by  the  defendant,  the  New  York  Central  and  Hudson 
Riv^er  Railroad  Company,  from  a  judgment  of  the  Supreme  Court, 
entered  in  the  office  of  the  clerk  of  the  county  of  Rockland  on  the 
20th  day  of  May,  1 890,  after  a  trial  before  the  court  and  a  jury  at 
the  Rockland  Conntv  Circuit,  at  which  a  verdict  was  rendered  in 
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favor  of  the  plaintiff  for  the  sum  of  seventy-five  dollars ;  and  also 
from  an  order  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes  of  the  court,  entered  in  the  office  of  the  clerk  of 
fiaid  county  on  the  10th  day  of  May,  1890. 

Aahbel  Oreen  and  Herbert  E.  Kirmeyy  for  the  appellant 

Oeorge  W.  Weiantj  for  the  respondent. 

Babnabd,  p.  J. : 

The  West  Shore  Railroad  runs  through  the  farm  of  Emma  Reed. 
The  railroad  fenced  its  track  and  left  a  gate  for  the  use  of  the  farm 
owners.  The  Diamond  Brick  Company,  by  the  permission  of  the 
owner,  had  pastured  a  horse  upon  the  Reed  farm.  The  field  in 
which  the  horse  was  pastured  ran  back  to  the  railroad.  The  gate 
in  question  was  a  part  of  the  fencing  when  it  was  shut.  In 
September,  1886,  the  horse  got  upon  the  railroad  track  and  was 
killed  by  an  engine  of  defendant  which  operates  the  West  Shore 
Railroad.  The  fence  was  a  wire  fence  four  wires  high,  fastened  to 
upright  posts,  and  was  three  or  four  feet  high.  There  was  some 
clahn  made  that  the  fences  were  made  without  sufficient  strength 
of  wire  and  staple,  but  the  claim  was  so  entirely  unaccompanied  by 
any  evidence  that  the  horse  got  on  the  railroad  track  through  these 
defects,  that  the  judge  told  the  jury  that  the  evidence  was  insuffi- 
cient to  justify  a  finding  on  the  ground  that  the  fence  was  insufficient. 
Under  the  evidence  the  gate  was  continually  kept  open,  at  least  there 
is  evidence  which  justifies  the  jury  in  so  finding.  The  only  question  is, 
therefore,  whether  or  not,  as  against  the  land  owner,  the  railroad  com- 
pany is  bound  to  close  the  gate  when  its  officers  have  notice  that  it  is 
open.  There  seems  to  be  no  basis  for  a  charge  of  negligence  against 
the  defendant.  The  gate  was  built  for  the  owner,  and  it  was  built  in 
accordance  with  law  for  the  use  of  the  owner.  The  railroad  could  not 
control  the  use  of  the  gate.  After  use  the  owner  either  did  not  shut 
the  gate  or  permitted  it  to  remain  open  for  long  intervals  of  time.  If 
this  is  neglect  on  the  part  of  the  company  arising  from  a  failure 
to  shut  the  gate,  why  is  it  not  neglect  on  the  part  of  the  owner  to 
leave  it  open  while  using  it  for  the  purpose  of  the  farm  from  day 
to  day  all  summer  or  a  great  portion  of  the  summer  ?  She  took  her 
risk  as  to  the  cattle  getting  on  the  railroad  by  the  open  gate,  and  she 
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hired  the  pasturage  to  the  plaintifi  upon  the  same  condition.  It 
would  have  been  unwarrantable  in  the  defendant  to  shut  the  gate 
on  the  day  of  the  accident  if  the  owner  was  using  the  crossing;  and 
a  failure  to  inquire  whether  or  not  the  gate  was  open  by  the  farm 
employees  using  the  same  is  not  a  negligent  act.  The  proof,  there- 
fore, fails  to  show  any  neglect  in  respect  to  the  gate  in  question. 
The  owner  for  her  own  convenience  left  the  gate  open,  and  neither 
she  or  her  employees  or  lessees  can  complain  of  the  railroad  com- 
pany for  not  shutting  it. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  event. 

Dykman,  J.,  concurred. 

Judgment  and  order  denying  new  trial  reversed  and  new  trial 
granted,  costs  to  abide  event. 


LUDLOW  W.  VALENTINE,  an  Infant,  too.,  Appellant,  v. 
SUSAN  A.  AUSTIN  and  ELIZABETH  H.  LUNT,  RRSPoinv 
BNTS,  Impleaded,  eto. 

Li$  pendent — token  canceled  by  order  of  the  court — naUee, 

Where  a  notice  of  lis  pendene,  filed  in  the  county  clerk's  office  in  a  pending  action, 
has  been  canceled  bj  an  order  of  the  court,  a  party  examining  the  title  to  real 
property  described  therein  is  not  bound  to  examine  the  complaint  in  the  action, 
or  to  take  notice  of  what  such  an  examination  would  disclose. 

When  a  lis  pendens  is  canceled  by  an  order  of  the  court  it  ceases  to  be  notice  to 
any  one. 

Appeal  by  the  plaintiff  from  bo  much  of  a  judgment  of  the 
Supreme  Court,  dated  May  26,  1 890,  as  dismissed  the  complaint  as 
to  the  defendants  Austin  and  Lunt,  or  either  of  them. 

The  action  was  brought  to  trial  at  Special  Term,  after  certain 
issues  had  been  submitted  to  the  jury,  and  a  decision  or  findings 
were  rendered  and  filed,  which  followed  the  verdict  of  the  jury. 

The  action  was  brought  by  the  plaintiff,  as  an  hei^-a^law  of 
Catherine  A.  Valentine,  deceased,  to  set  aside  a  deed  of  certain 
premises  from  her  to  the  defendant  Richardt;  also  a  deed  from 
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Richardt  to  the  defendant  Austin,  and  a  mortgage  from  Austin  to 
.  the  defendant  Lnnt. 

Horace  Secor,  «/r.,  for  the  appellant. 

James  D.  BeJl^  for  the  respondent  Austin. 

W,  C.  Beecher^  for  the  respondent  Lunt. 

Babnabd,  p.  J. : 

The  defendant  Austin  is  a  grantee  from  one  Herman  T.  Bichardt, 
and  the  defendant  Lunt  is  a  mortgagee  from  Austin  of  the  same 
premises.  Bichardt  acquired  the  title  to  the  land  by  fraud  and 
undue  influence  from  one  Catharine  A.  Valentine.  Catharine  A. 
Valentine  was  sane  when  she  made  the  conveyance.  Both  of  these 
defendants  took  their  conveyances  in  good  faith  and  for  value. 
This  fact  is  found  by  the  jury  and  also  by  the  court  at  the  request 
of  the  plaintiff.  No  evidence  is  returned,  but  the  appeal  is  taken 
from  the  findings  and  judgment  therein,  so  far  as  the  same  dismisses 
the  complaint  upon  the  merits  as  to  the  defendants  Austin  and 
Lunt.     The  facts  found  destroy  the  plaintiff's  claim. 

A  purchaser,  in  good  faith  and  for  value,  is  one  who  takes 
without  notice  of  any  outstanding  equity  or  lien  not  of  record,  or 
defect  of  title  in  any  way.     {Simpson  v.  Dd  Hoyo^  94  N.  Y.,  189.) 

There  is  no  conflict  in  the  findings.  It  is  found  that  Catharine  A. 
Valentine,  by  a  next  friend,  commenced  an  action  to  set  aside  the 
Richardt  conveyance,  because  it  was  obtained  from  her  by  fraud  and 
undue  influence  and  without  consideration.  This  action  had  been 
dismissed  '^  before  the  plaintiff  opened  or  offered  any  testimony,"  and 
judgment  was  entered  accordingly.  There  was  a  lis  pendens  filed  in 
this  action.  When  the  defendants  Austin  and  Lunt  took  the  con- 
veyance they  caused  a  search  to  be  made,  and  the  search  returned 
the  finding  of  the  lispendenSj  and  that  it  was  canceled  by  order  of 
the  court  on  the  6th  of  September,  1886. 

The  appellants  claim  that  it  was  the  duty  of  these  defendants  to 
examine  the  complaint  in  the  Richardt  action  and  to  take  notice 
of  what  such  an  examination  would  -disclose.  This  is  too  stringent 
a  rale  of  constructive  notice.  The  record  was  clear,  and  while  there 
had  been  a  lis  pendens  which  affected  the  title,  it  had  been  dis- 
charged by  a  judgment  which  the  evidence  does  not  question. 
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They  knew  of  uo  facts  which  should  have  pat  them  upon  inqniry, 
and  in  such  a  case  the  want  of  diligence  is  not  want  of  good  faith. 
{Parker  v.  Conner,  93  N.  Y.,  118.) 

The  finding  of  ^ood  faith  is  irreconcilable  with  this  constructive 
notice,  which  is  claimed  to  have  been  sufficient  to  put  the  parties 
on  inquiry.  The  canceled  lis  pendens  was  not  notice  except  in  the 
action  in  which  it  was  filed,  and  all  who  dealt  witli  the  title  while  it 
was  in  force  would  be  deemed  bound  equally  as  if  they  were  parties 
to  the  action.    {Lamont  v.  Cheshire,  65  N.  Y.,  80.) 

When  the  lis  pendens  was  canceled  by  order  it  ceased  to  be 
notice  to  any  one,  and  those  who  subsequently  dealt  with  the  title 
could  rely  upon  the  record.  They  were  not  bound  to  examine  the 
complaint  in  an  action  which  from  the  record  had  no  basis. 

The  judgment  should,  therefore,  be  affirmed,  with  costs  of  appeal 
to  each  respondent. 

Dykman,  J.,  concurred  ;  Pratt,  J.,  not  sitting. 

Judgment  affirmed,  with  costs  of  appeal  to  each  respondent 


Ik  the  Matteb  of  the  Estate  of  CHARLES  H.  BUTLEBi 

Deceased. 

OoOaUraX  inheritance  tax^  a  chUd  adopted  under  the  knee  ef  Maseaehutetti  w  not 

liable  to. 

In  February,  1878,  a  boy  about  two  yean  of  age  was  taken  by  one  Butler  from  i 
charitable  institution  under  an  agreement  on  Butler's  part  to  adopt  him  as  his 
son,  and,  in  1884,  he  was  formally  and  legally  adopted  by  Butler,  with  the  con- 
sent of  his  wife,  under  the  laws  of  the  State  of  Massachusetts,  which  are  sub- 
stantially the  same  as  those  of  the Btate  of  New  York.  The  boy  liyed  with  BuUer 
for  eleven  years,  and  until  the  latter's  death.  He  was  treated  as  a  son,  and  wai 
given  by  his  will  some  $50,000. 

Held,  that  this  sum  was  not  chargeable  with  the  collateral  inheritance  tax  under 
section  1  of  chapter  718  of  the  Laws  of  1887,  amending  chapter  488  of  the  Laws 
of  1885  of  the  State  of  New  York. 

That,  to  entitle  an  adopted  son  to  exemption  from  this  tax,  it  was  not  necessaiy 
that  the  proceedings  for  adoption  should  have  been  taken  under  the  laws  of  tbfl 
State  of  New  York. 
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Appeal  by  Edward  Knapp  Butler  from  an  order  of  the  Surro- 
gate's Court  of  the  county  of  Westchester,  made  on  the  23d  day 
of  July,  1890,  which  affirmed  the  report  of  an  appraiser,  dated 
March  24, 1890,  so  far  as  the  same  taxed  a  legacy,  left  by  one 
Charles  H.  Butler  to  the  said  Edward  Enapp  Butler,  under 
chapter  713  of  the  Laws  of  1887  and  chapter  488  of  the  Laws  of 
1885,  and  the  acts  amendatory  thereof  and  supplementary  thereto* 

Caimn  Frosty  for  the  appellant. 

» 

WUUami  P.  PUMy  for  the  County  Treasurer,  respondent. 

Dykman,  J. : 

Charles  H.  Butler  died  in  September,  1889,  leaving  a  last  wiH 
and  testament,  which  has  been  officially  proved  and  is  now  in  fuD 
force  and  operation.  The  will  contained,  among  other  provisions,  a 
bequest  of  a  legacy  in  these  words :  "  To  my  adopted  son,  Edward  K. 
Butler,  five  hundred  shares  of  stock  in  the  corporation  known  as 
Butler  Brothers."  It  turns  out  now  that  the  value  of  the  stock  so 
bequeathed  is  about  $50,000. 

This  adopted  son  was  taken  by  the  testator  and  his  wife  from  a 
charitable  institution  in  the  city  of  Boston,  in  the  month  of 
February,  1878,  when  he  was  about  two  years  old,  with  a  desire  and 
design  and  under  an  agreement  with  the  officers  of  the  institution 
to  adopt  him  as  a  son  and  provide  him  a  home,  and  the  child  was 
immediately  taken  into  thefanuly  of  the  testator,  where  he  remained 
down  to  the  time  of  the  death  of  the  latter,  a  period  of  more  than 
eleven  and  a  half  years,  during  all  of  which  time  the  boy  was  cared  for; 
supported  and  maintained  solely  by  the  testator,  and  treated  in  all 
respects  as  a  son.  He  was  always  spoken  of  by  the  testator  and  all 
the  members  of  his  family  a&  his  child,  and  he  was  held  out  i^ 
the  world  as  the  child  of  the  testator,  and  supposed  himself  to  be  such, 
and  did  not  know  to  the  contrary  until  after  the  death  of  the 
testator. 

In  July,  1884,  the  boy  was  formally  and  legally  adopted  by  the 

testator,  with  the  consent  of  his  wife,  under  and  in  pursuance  of 

the  laws  of  the  State  of  Massachusetts,  which  are  substantially  the 

same  as  our  own  statutes  upon  this  subject,  as  we  gather  from  the 
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record,  before  us.  Sach  are  tlie  uncontro verted  facts  which  appeared 
before  the  surrogate  of  Westchester  county  in  a  proceeding  to  charge 
the  legacy  with  a  tax  under  the  law  for  the  taxation  of  gifts  and 
legacies  in  this  State.  The  legatee  claimed  immunity  from  the  tax 
under  the  exemptions  allowed  by  the  statute  upon  which  the  pro- 
ceedings were  based,  and  the  surrogate  decided  against  his  contention 
and  made  an  order  for  the  imposition  of  the  tax  upon  his  legacy,  and 
he  has  appealed  from  the  order. 

The  statute  which  is  to  dictate  the  decision  of  this  appeal,  so  far 
as  it  has  application  to  this  case,  is  this :  ^^ After  the  passage  of  this 
act  all  property  which  shall  pass  by  will  or  by  the  intestate  laws  of 
this  State  from  any  person  *  *  *  other  than  to  or  for  the 
use  of  his  or  her  father,  mother,  husband,  wife,  child,  brother, 
sister,  *  *  *  or  any  child  or  children  adopted  as  such  in  con- 
formity with  the  laws  of  the  State  of  New  York,  or  any  person  to 
whom  the  deceased  for  not  less  than  ten  years  prior  to  his  or  her  death 
3tood  in  the  mutually  acknowledged  relation  of  a  parent  *  *  * 
shall  be  and  is  subject  to  a  tax  of  five  dollars  on  every  hundred 
dollars  of  the  clear  market-value  of  such  property.**  (Laws  of  1887, 
chap.  713,  §  1,  amending  chap.  483  of  the  Laws  of  1885.) 

It  was  the  design  of  this  statute  to  impose  a  burden  upon  all 
property  which  should  pass  by  will  or  by  the  intestate  laws  of  this 
State  to  any  person  or  persons  or  body  politic  or  corporate,  other 
than  to  or  for  the  use  of  certain  persons,  among  whom  are  adopted 
children.  The  section  is  somewhat  awkwardly  constructed,  but  the 
intention  of  the  legislature  to  exempt  adopted  children  from  the 
operation  of  the  law  is  plainly  manifested.  In  fact,  there  is  no  con- 
troversy upon  that  point  in  this  case,  but  the  appellant  has  thus  far 
been  deprived  of  the  benefit  of  the  exception  in  this  statute  because 
he  was  not  an  adopted  son  of  the  testator  who  gave  him  the  legacy. 

The  question  for  our  detei*mination,  therefore,  is  whether  thin 
appellant  stands  within  the  class  of  |>ersons  who  are  relieved  from 
the  burdens  imposed  by  this  statute.  "Any  child  or  children 
adopted  as  such  in  conformity  with  the  laws  of  the  State  of  New 
York,  or  any  person  to  whom  the  deceased  for  not  less  than  ten 
years  prior  to  his  or  her  death  stood  in  the  mutually  acknowledged 
relation  of  a  parent,"  is  within  the  exemption  provided  by  the  law, 
and  this  appellant  was  both  adopted  in  conformity  with  the  law  of 
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our  State,  and  the  deceased  stood  for  more  than  ten  years  prior  to 
his  death  in  the  mutually  acknowledged  relation  of  a  parent  to  this 

appellant. 

This  statute  does  not  require  the  proceedings  for  adoption  to  be 
under  the  laws  of  .this  State  or  within  this  State,  but  to  be  in  con" 
formity  with  them,  to  be  like  them  and  to  correspond  in  character 
and  manner  with  them,  wherever  they  are  conducted ;  and  an  exam- 
ination of  the  proceedings  in  Boston  for  the  adoption  of  this  child 
shows  that  they  conform  substantially  to  the  requirements  of  our 
statute.  There  is  no  reason  for  a  severe  construction  of  this  statute. 
This  boy  was  legally  adopted  under  laws  substantially  similar  to  our 

• 

own,  so  far  as  the  mode  of  procedure  is  concerned,  and  that  is  suffi- 
cient to  answer  the  requirements  of  this  law.  Moreover,  the  deceased 
stood  in  the  mutually  acknowledged  relation  of  a  parent  to  this 
appellant  for  eleven  years  and  a  half  prior  to  his  death.  No  evidence 
of  adoption  is  required  by  this  portion  of  the  statute,  but  mutual 
acknowledgment,  and  that  is  proven  in  this  case  by  all  the  facts  and 
circumstances  which  cluster  round  these  parties  from  the  commence- 
ment of  their  relation  to  the  death  of  the  testator. 

The  appellant,  from  his  earliest  recollection,  believed  the  testator 
to  be  his  father,  recognized  him  as  such  and  knew  no  other,  and 
the  testator  took  him  to  his  home  as  a  child  and  treated  him  in  all 
respects  as  a  son.  Their  relations  were  parental  and  their  entire 
conduct  was  a  mutual  acknowledgment  of  their  relation.  The  child 
was  taken  in  helpless  infancy  with  no  expectation  of  compensation 
or  services.  He  was  treated  as  a  son  and  was  obedient  to  his  foster 
father  and  dependent  upon  him,  and  the  statute  requires  no  higlier 
proof  of  mutual  acknowledgment.  The  word  mutual  in  this  statute 
has  no  abstruse  signification.  It  means  and  requires  reciprocity  of 
action,  correlation  and  interdependence,  and  finds  its  best  illustration 
and  application  in  the  relations  existing  between  parents  and 
children,  which  are  always  mutual.  This  construction  of  the  statute 
was  adopted  in  the  Matter  of  Spencer^a  Estate  (4  N.  Y.  Supp.,  395), 
in  a  very  able  and  exhaustive  opinion  by  Mr.  Kennedy,  Surrogate  of 
Madison  county.  Our  common  experience  teaches  us  that  children 
at  three  years  of  age  recognize  their  parents  and  are  able  to  designate 
them  by  words  and  actions,  and  we  find  no  difficulty  in  concluding 
from  the  record  before  us  that  the  appellant  recognized  the  testator 
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as  his  father,  and  that  the  testator  recognized  him  as  his  adopted 
son  for  more  than  ten  years  before  the  death  of  the  testator ;  and  the 
mutuality  of  the  recognition  of  such  relations  between  them  was 
abundantly  established. 

Our  conclusion,  therefore,  is  that  the  order  appealed  from  is 
erroneous  and  should  be  reversed,  with  costs  to  be  paid  from  the 
estate  by  the  executors. 

Babnabd,  p.  J.,  and  Pratt,  J.,  concurred. 

Order  of  surrogate  reversed,  with  costs  to  appellant  out  of  estate. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK,  Ebspobd- 
BNT,  V.  EMMA  FISHBOUGH,  Appbllaot. 

Game  law— chop,  SMcflS79,  chap,  584 of  1880— /arM(b  the  tale  of  Uw  mwUm 

ofdeadbirdi. 

Under  section  12  of  chapter  584  of  the  Laws  of  1879,  as  amended  bj  chapter  684  of 
the  Laws  of  1880,  providing  that  "  no  person  shall  at  any  time,  in  this  State,  kill 
or  expose  for  sale,  or  have  in  possession  after  the  same  is  killed,  any  eagle,  wood- 
pecker, night-hawk,  yellow  bird,  wren,  martin,  oriole  or  any  song  bird,  under 
a  penalty  of  five  dollars  for  each  bird  so  killed,  exposed  for  sale  or  had  in  pos- 
session," a  person  who  exposes  for  sale  any  of  the  birds  mentioned  in  said  act  is 
liable  to  the  penalty  imposed  thereby. 

The  act  is  to  receive  the  same  construction  as  if  it  had  read:  "No  person  shall 
expose  for  sale  any  eagle,"  etc. 

The  said  statute  was  not  repealed  by  section  1  of  chapter  437  of  the  Laws  of  1886. 

Repeals  of  statute  by  implication  arc  not  favored  in  law,  and  the  earlier  statute 
will  remain  undisturbed  unless  the  language  of  the  latter  act  indicates  an  inten- 
tion to  abrogate  the  former,  or  to  prescribe  the  only  rule  which  shall  govern  the 
case  for  which  provision  is  made,  or  unless  the  two  statutes  are  incompatible  or 
repugnant. 

Appeal  by  the  defendant  Emma  Fishbough  from  an  order  of  the 
Supreme  Court,  entered  in  the  office  of  the  clerk  of  the  county  of 
Eichmond  on  the  28th  day  of  May,  1 890,  in  favor  of  the  plaintiff, 
after  a  trial  at  the  Eichmond  Circuit,  at  which  the  court  found, 
upon  an  agreed  statement  of  facts,  that  the  plaintiff  was  entitled  to 
judgment  for  the  sum  of  eighty-five  dollars,  besides  costs. 
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JoHah  T.  Marean^  for  the  appellant. 
Thomas  W.  ^tzgeraldj  for  the  respondent. 

Dykmak,  J. :  , 

This  was  an  action  for  the  recovery  of  a  penalty  under  the  follow- 
ing statute :  ^'  JSTo  person  shall  at  any  time,  in  this  State,  kill  or 
expose  for  sale,  or  have  in  possession  after  the  same  is  killed,  any 
eagle,  woodpecker,  night-hawk,  yellow  bird,  wren,  martin,  oriole  or 
any  song  bird  nnder  a  penalty  of  five  dollars  for  each  bird  so  killed, 
exposed  for  sale  or  had  in  possession."  (Laws  of  1879,  chap.  534,  §  1 2, 
as  amended  by  chap.  584,  Laws  of  1880.) 

The  action  was  tried  before  a  judge  without  a  jury,  and  he  found, 
upon  facts  made  and  stipulated  by  the  parties,  that  the  defendant 
had  in  her  possession  for  sale  seventeen  live  yellow  birds  on  the 
18th  day  of  May,  1889,  at  'the  city  of  Brooklyn,  And  thereupon 
decided  that  the  plaintiff  was  entitled  to  judgment  against  the 
defendant  for  eighty-five  dollars,  besides  the  costs  of  the  action. 
"  The  defendant  has  appealed  from  the  judgment  entered  upon 
such  decision,  and  her  contention  is  that  the  statute  received  an 
improper  construction  and  application  at  the  circuit,  her  insistence 
being  that  the  words  "  expose  for  sale,"  fits  well  as  the  words  "  have  in 
possession,"  are  qualified  and  limited  by  the  words  "  after  the  same 
is  kiUed." 

The  statute,  like  many  others,  is  obscure,  and  its  intent  is  uncer- 
tain. Whether  the  exposure  for  sale,  as  well  as  the  possession, 
relates  to  dead  birds,  or  whether  the  exposure  for  sale  has  relation  to 
birds  which  are  alive  as  well  as  such  as  are  dead,  is  by  no  means  clear. 
When  this  law  was  made  it  had  become  customary  and  fashion- 
able to  ornament  the  bonnets  of  ladies  with  birds  of  gay  and  gaudy 
plumage,  and  the  great  demand  thus  created  led  to  the  procurement 
of  such  birds  in  quantities  which  threatened  their  extinction.  The 
eagles  and  the  song  birds  had  also  become  scarce,  and  were  rapidly 
diminishing  in  numbers,  and  it  was  the  design  of  the  legislature  in 
the  enactment  of  this  law  to  preserve  all  such  birds.  Such  being  the 
evil  at  which  this  statute  was  aimed,  it  should  be  allowed  full  scope 
and  operation,  and  receive  a  construction  which  will  secure  the 
execution  of  the  intention  of  the  legislature. 
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One  mode  of  obtaining  birds  for  ornamentation  seems  to  have 
been  to  capture  them  alive  and  sell  them  to  dealers,  who  can  then 
supply  the  trade  as  the  birds  are  required ;  and  if  that  can  be  done 
with  impunity  without  falling  under  the  condemnation  of  the  law, 
then  the  statute  fails  to  prevent  the  capture  of  live  birds  or  their  sale, 
and  so  fails  to  prohibit  one  method  of  their  destruction.  We  think 
the  statute  should  receive  a  broader  construction,  and  one  which  will 
condemn  the  exposure  for  sale  of  any  of  the  birds  covered  by  the 
language  of  the  law,  the  same  as  if  it  had  read  '*  no  person  shall 
expose  for  sale  any  eagle,"  etc. 

We  do  not  think  section  1  of  chapter  427  of  the  Laws  of  1886 
repeals  the  statute  under  consideration.  That  section  interdicts  the 
exposure  for  sale  of  the  enumerated  birds  after  they  have  been  killed, 
whereas,  according  to  our  understanding,  this  statute  inhibits  the 
exposure  for  sale  of  live  birds. 

Repeals  of  statutes  by  implication  are  not  favored  in  law,  and  the 
earlier  statute  will  remain  undisturbed,  unless  the  language  of 
the  later  act  indicates  an  intention  to  abrogate  the  former  or  to  pre- 
scribe the  only  rule  which  should  govern  the  case  for  which  provision 
is  made  or  the  two  statutes  are  incompatible  or  repugnant  It  is 
only  where  the  later  of  two  statutes  relating  to  the  same  subject 
is  intended  to  prescribe  the  only  rule  which  shall  govern,  that  it 
repeals  the  earlier  by  implication,  though  they  are  not  in  terms 
repugnant  or  inconsistent.  {Matter  of  N.  jT.  Institutionj  121 N.  Y., 
234.)  As  these  two  statutes  are  compatible  and  harmonious,  and 
may  both  be  executed  and  carried  into  effect,  we  do  not  think  the 
former  is  abrogated. 

The  judgment  should,  therefore,  be  affirmed,  with  costs. 

PitATT,  J.,  concurred ;  Babkakd,  P.  J.,  not  sitting. 
Judgment  affirmed,  with  costs. 
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THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  bx  bbl. 
ABRAM  J.  MILLER,  Respondent,  v.  HILLYER  RYDER,  as 
County  Tbbasttreb  of  the  County  of  Putnam,  Appellant, 

JHiiributi&n  of  unclaimed  proeeeda  cf  sale  in  partition  euits —  Cfode  of  Civil  Pro- 
cedure^ eeci,  1682,  841 — chapters  89  and  40  of  1889  are  constitutional. 

Sections  1583  and  841  of  the  Code  of  Civil  Procedure,  as  amended,  respectively,  by 
chapters  89  and  40  of  the  Laws  of  1889,  relating  to  the  distribution  of  unclaimed 
moneys  arising  from  the  proceeds  of  sale  of  real  property  in  actions  of  partition 
in  certain  cases,  are  not  in  violation  of  the  constitutional  provision  which  pro- 
hibits the  deprivation  of  persons  of  their  property  without  due  process  of  law. 
They  simply  establish  a  new  rule  of  evidence,  the  creation  of  which  is  within 
the  authority  of  the  legislature. 

Semble,  that  if  these  laws  made  the  lapse  of  time  conclusive  evidence  of  the  death 
of  the  unknown  heirs,  and  precluded  them  from  establishing  the  truth  of  their 
existence,  the  laws  could  not  be  upheld  as  a  legitimate  exercise  of  legislative 
power  because  they  might  destroy  rights  and  work  a  confiscation  of  property; 
that  as  they  simply  shifted  the  burden  of  proof  in  the  proceedings  to  obtain  a 
fund  in  the  hands  of  the  county  treasurer,  they  operate  upon  the  remedy  merely, 
and  not  upon  a  vested  right. 

Appeal  by  the  defendant  Hillyer  Ryder,  as  county  treasurer  of 
the  county  of  Putnam,  from  an  order  made  at  the  Dutchess  County 
Special  Term,  August  16,  1890,  and  entered  in  the  office  of  the 
clerk  of  the  county  of  Putnam  on  the  19th  day  of  August,  1890, 
directing  that  a  writ  of  mandamus  issue  to  said  county  treasurer 
requiring  him  to  pay  to  Esther  Jane  GrifEen  and  others,  in  the  pro- 
portions therein  named,  certain  moneys  in  the  custody  of  the  said 
treasurer. 

Clayton  Ryder^  for  the  appellant. 

Ahram  J.  Millery  relator  in  person,  respondent. 

Dtkman,  J. : 

This  is  an  appeal  from  an  order  directing  the  issuance  of  a  per- 
emptory writ  of  mandamt^  to  the  defendant,  requiring  him  to  pay 
over  to  certain  persons  money  brought  into  court  over  twenty-five 
years  since  for  unknown  owners,  in  an  action  for  the  partition  of 
land. 
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The  facts  upon  which  the  proceeding  i&  based  are  snbstantiallj  as 
follows :  Louis  B.  Grifien  died  intestate,  seized  and  possessed  of  a 
farm  of  land  in  Putnam  county,  and  an  action  was  commenced 
in  the  Supreme  Court  for  the  partition  of  the  land,  which  resulted 
in  a  judgment  for  the  sale  of  the  premises,  and  the  share  of  the 
descendants  of  Deborah  Ann  McCormick,  a  deceased  sister  of  Louis 
B.  Griffin,  who  died  twenty  years  before  him,  being  one-fifth  of  the 
net  proceeds  of  the  sale,  was  brought  into  court  and  deposited  with 
the  county  treasurer  of  Putnam  county  December  19,  1863,  where 
it  has  since  remained,  accumulating  interest. 

The  relator  and  other  parties  in  interest  presented  to  the  Supreme 
Court  at  Special  Term,  on  the  8th  day  of  February,  1 890,  a  petition 
setting  forth  the  above  facts,  and  alleged  that  more  than  twenty-five 
years  had  elapsed  since  the  payment  of  the  money  into  court ;  that 
ifio  claim  had  been  made  therefor  by  any  person  entitled  thereto, 
and  that  due  inquiry  for  the  unknown  heirs  of  Deborah  Ann 
McCormick  had  been  made ;  and  upon  such  petition  and  the  subse- 
quent proceeding  thereon,  the  court,  on  the  19th  day  of  July,  1890, 
made  a  decree  in  the  action  of  .  partition,  declaring  that  the 
unclaimed  portion  of  the  proceeds  of  the  sale,  with  ail  accumulations 
of  interest,  was  vested  at  the  time  of  such  payment  in  the  then 
known  heirs  of  Deborah  Ann  McCormick,  deceased,  and  directing 
the  county  treasurer  of  Putnam  county  to  pay  over  said  sum,  now 
amounting  to  about  $18,000,  to  the  known  heirs  and  the  persons 
claiming  under  or  through  them,  as  set  forth  in  such  decree. 

The  defendant  refused  to  make  such  payment,  on  the  gi-ound  that 
the  decree  was  without  other  authority  of  law  than  that  conferred 
by  sections  1582  and  841  of  the  Code  of  Civil  Procedure,  as  amended 
by  chapters  39  and  40  of  the  Laws  of  1889,  and  that  such  chapters 
were  unconstitutional  and  void. 

On  the  16th  day  of  August,  1890,  an  order  was  made  at  the 
Special  Term,  on  notice  to  the  defendant,  that  a  peremptory  writ 
of  mandamus  issue  out  of  the  court,  directed  to  the  defendant, 
fequiring  him  to  make  such  payment,  and  from  that  order  the 
defendant  has  appealed  to  the  General   Term. 

Chapter  39  of  the  Laws  of  1 889  is  entitled  "  An  act  to  amend 
section  1582  of  the  Code  of  Civil  Procedure,  relative  to  the  distri- 
bution of  unclaimed  moneys  arising  from  the  proceeds  of  sales  of 
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real  property  in  actions  of  partition  in  certain  cases."  It  is  as 
follows : 

^^  Where  a  person  has  been  made  a  defendant  as  an  unknown 
person,  or  where  the  name  of  a  defendant  is  unknown,  or  where 
the  summons  has  been  served  upon  a  defendant  without  the  State, 
or  by  publication,  and  he  has  not  appeared  in  the  action,  the  court 
must  direct  his  portion  to  be  invested  in  permanent  securities  at 
interest  for  his  benefit  until  claimed  by  him  or  his  legal  representa- 
tives, but  after  the  lapse  of  twenty-five  years  from  tlie  time  of  the 
payment  into  court,  or  to  the  treasurer  of  any  county,  of  any 
portion  of  tte  proceeds  of  the  sale  of  real  property  for  unknown 
heirs,  in  any  action  of  partition  without  any  claim  therefor  having 
been  made  by  a  person  entitled  thereto,  and  upon  there  being  made 
and  presented  to  the  court,  at  a  Special  Term  thereof,  proof  by  peti- 
tion or  otherwise,  showing  to  the  satisfaction  of  the  court  that  due 
inquiry  for  such  unknown  heirs  has  been  made,  and  that  no  claim 
has  been  made  for  such  portion  of  said  proceeds  by  any  person 
entitled  thereto,  the  said  court  shall  have  power  to  decree  that  such 
unclaimed  portion  of  such  proceeds  was  vested  at  the  time  of  such 
payment  in  the  known  heirs  of  the  common  ancestor  of  siich  unknown 
heirs,  and  their  heirs  and  assigns,  and  shall  make  an  order  in  such 
action  directing  the  payment  to  them  or  their  assigns  of  the  respective 
shares  or  portions  of,  or  interest  in  such  proceeds,  to  which  they  are 
entitled ;  and  upon  serving  on  the  county  treasurer  a  certified  copy 
of  such  order  the  treasurer  shall  so  pay  over  and  distribute  the  same 
after  deducting  his  lawful  commissions,  and  shall  thereupon  be 
exempt  from  all  liability  on  account  thereof." 

Chapter  40  of  the  Laws  of  1889  is  entitled  "An  act  to  amend 
flection  841  of  the  Code  of  Civil  Procedure  relative  to  the  presump- 
tion of  the  death  of  unknown  heirs,  in  actions  of  partition,  in  certain 
cases,"  and  is  as  follows .  "A  person  upon  whose  life  an  estate  in 
real  property  depends,  who  remains  without  the  United  States,  or 
absents  himself,  in  the  State  or  elsewhere,  for  seven  years  together 
is  presumed  to  be  dead  in  an  action  or  special  proceeding  concerning 
the  property  in  which  his  death  comes  in  question,  unless  it  is 
affirmatively  proved  that  he  was  alive  within  that  time.  And 
where,  in  any  action  of  partition  in  this  State,  any  portion  of  the 
Hun— Vol.  LVHI        62 
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proceeds  of  the  Bale  of  real  property  is,  or  has  been,  paid  into 
court,  or  paid  to  the  treasurer  of  any  county  for  any  unknown  heire, 
and  is  unclaimed  for  twenty-iive  years,  the  lapse  of  twenty-five 
years  after  such  payment,  raises  the  presumption  of  the  death  of 
such  unknown  heirs,  and  they  are  and  shall  be  presumed  to  be  dead, 
in  any  action  or  proceeding  for  the  purpose  of  distributing  and  pay- 
ing over  such  proceeds." 

So  far  as  these  statutes  have  application  to  the  present  proceeding, 
their  provisions  are  substantially  similar  and  they  are  to  be  construed 
together.  It  is  the  claim  of  the  defendant,  however,  that  they  are 
violative  of  the  constitutional  prohibition  which  inhibits  the  depriva- 
tion of  persons  of  their  property  without  due  process  of  law.  In 
our  view,  however,  they  simply  establish  a  new  rule  of  evidence, 
which  the  legislature  often  does,  and  which  is  fully  within  the  legis- 
lative authority.  The  competency  of  the  legislature  to  make  new 
rules  of  evidence  or  change  the  common-law  roles  existing,  unre- 
stricted by  the  provisions  in  the  Constitution,  which  interdict  the 
appropriation  of  private  property  without  due  process  of  law,  has  been 
frequently  considered  by  the  courts  and  is  now  firmly  established. 
{People  V.  Tum^y  117  N.  Y.,  233 ;  Hand  v.  BaUou,  12  id.,  541.) 

So  the  legislature  may  enact  laws  affecting  civil  rights  and 
allow  them  retroactive  operation,  while  laws  relating  to  crimes  and 
their  punishment  may  not  be  made  to  retroact ;  the  interdiction  of 
the  Constitution  of  the  United  States  and  of  this  State  applies 
only  to  criminal  law.  In  our  State,  all  legislative  power  is  vested  in 
tlie  legislature,  which,  within  its  sphere,  possesses  the  omnipotence 
ascribed  to  the  British  Parliament,  except  where  its  exercise  is 
restricted  by  the  Constitution.  (Dash  v.  Van  KleecJcy  7  Johns.,  477 ; 
People  V.  Turner  J  supra  /  Mongeon  v.  People^  56  N.  Y.,  613 ; 
People  ex  rd,  CoUins  v.  Spicer^  99  id.,  233.) 

Returning  again  to  the  statutes  in  question,  we  think  they  mnst  be 
understood  as  affecting  the  remedy  by  which  civil  rights  are  to  be 
enforced  and  not  as  destroying  vested  interests.  All  rules  and  regu- 
lations respecting  legal  remedies  are  subject  to  the  modification  and 
control  of  the  legislature,  and  the  rules  of  evidence  are  no  excep- 
tion.   {Hmoard  v.  Moot,  64  N.  Y.,  268.) 

If  these  laws  made  the  lapse  of  time  conclusive  evidence  of  the 
death  of  the  unknown  heirs,  and  precluded  them  from  establishing 
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the  truth  of  their  eidstence,  they  could  uot  be  upheld  as  a  legitimate 
exercise  of  legislative  power,  because  then  they  might  destroy  vested 
rights  and  work  a  confiscation  of  property. 

Legislation  similar  to  this  is  by  no  means  infrequent  in  this  State. 
The  Code  of  Practice  wrought  very  radical  changes  in  the  pro- 
ceedings in  civil  actions  in  this  State,  and  its  provisions  were  applied 
to  existing  causes  of  action  where  suits  had  not  been  commenced 
before  their  enactment.  But  they  have  not  been  held  to  impair  or 
trench  upon  the  obligations  of  contracts  or  to  destroy  vested  rights. 
Familiar  instances  of  the  constitution  of  presumptive  evidence  by 
certain  facts  are  the  recitations  in  tax  leases  from  which  the  regu- 
larity of  certain  proceedings  are  presumed.  The  possession  of 
various  weapons  concealed  upon  the  person  is  made  presumptive 
evidence  of  carrying  them  with  intent  to  use  the  same  in  violation 
of  the  statute.    (Penal  Code,  §  411.) 

Possession  of  a  dredge  in  the  waters  of  Long  Island  sound  is 
made  presumptive  evidence  of  intent  to  use  the  same  in  violation 
of  the  provisions  of  the  statute  prohibiting  such  use.  (Chap.  234  of 
the  Laws  of  1870,  §  4.)  Our  conclusion,  therefore,  is  that  tliese 
statutes  operate  upon  a  remedy  and  not  upon  a  vested  right.  They 
shift  the  burden  of  proof  in  a  proceeding  to  obtain  the  fund  in  the 
hands  of  the  county  treasurer,  and  thus  operate  upon  the  method 
of  procedure.  They  render  proof  of  death  unnecssary  in  the  first 
instance,  after  a  court  is  satisfied  that  due  inquiry  for  such  unknown 
heirs  has  been  made,  and  that  no  claim  has  been  made  for  such  fund 
by  any  person  entitled  thereto.  Such  is  our  construction  of  these 
statutes,  but  they  are  new  and  have  not  passed  the  scrutiny  of  the 
Court  of  Appeals. 

It  is  difficult  to  draw  a  dividing  line  between  statutes  which  affect 
remedies  only  and  those  which  pass  beyond  the  limits  of  legislation, 
and  impair  vested  rights  or  antecedent  contracts.  We,  therefore, 
find  the  county  treasurer  justified  in  obtaining  the  opinion  of  the 
courts  before  lie  yields  up  the  possession  of  the  large  fund  in  question. 

The  order  should  be  affirmed,  but,  under  the  circumstances,  with- 
out costs. 

Pbatt,  J.,  concurred  ;  Barnard,  P.  J.,  not  sitting. 

Order  granting  Tnandamus  affirmed,  with  *  costs. 


*«c. 
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THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK,  Respond^ 
ENT,  V.  THE  LONG  ISLAND  RAILROAD  COMPANY, 
Appellant. 

Flagman  at  railroad  erosiing — eongtitutianaUty  of  an  order  qf  court  requiring  it, 

under  chapter  489  ^1884. 

The  provisions  of  chapter  489  of  the  Laws  of  1884,  authorizing  the  Supreme  Court 
or  a  County  Court  to  order  tliat  a  flagman  be  stationed  at  a  railroad  crossing  upon 
a  street,  highway,  turnpike  or  plank-road,  where  the  same  is  crossed  at  the  same 
level  by  a  railroad,  are  not  unconstitutional  as  delegating  legislative  power  to 
the  judges  of  these  courts. 

Appeal  by  the  defendant,  the  Long  Island  Railroad  Company, 
from  a  jndo^ment  of  conviction  of  tlie  defendant,  rendered  Decem- 
ber 4,  1889,  under  section  154  of  the  Penal  Code,  of  a  miBdemeanor 
tinder  an  indictment  charging  the  Long  Island  Railroad  Company 
with  the  crime  of  willfully  omitting  to  perform  the  duty  of  sta- 
tioning a  person  or  persons  at  or  near  gates  erected  across  the 
traveled  roadways  of  Bridge  and  Water  streets,  in  the  village  of 
Sag  Harbor,  in  the  county  of  Suffolk,  to  open  or  close  the  same 
when  an  engine  or  train  passed  or  repassed  between  May  first  and 
November  first  in  each  year. 

The  indictment  further  alleged  that  on  or  about  the  10th  day  of 
June,  1887,  by  order  of  the  County  Court  of  Suffolk  county,  dated 
on  that  day,  the  defendant  was  required  to  perform  certain  duties 
specified  in  such  order  which  required  the  Long  Island  Railroad 
Company  to  immediately  erect  gates  across  the  traveled  roadway  of 
Bridge  street,  on  the  southerly  side  of  the  main  track  of  the  said, 
the  Long  Island  Railroad  Company,  and  also  across  the  traveled 
roadway  or  roadways  of  Water  street,  upon,  or  about  upon,  a  line 
in  continuation  of  the  westerly  side  of  Bridge  street,  and  that  a 
person  or  persons,  from  May  first  to  November  first  in  ecush  year 
be  stationed  by  the  said,  the  Long  Island  Railroad  Company,  at  or 
near  said  gates,  to  open  and  close  the  same  when  an  engine  or  train 
passed  and  repassed. 

jE  £.  Hinsdale^  for  the  appellant. 

WUmot  M.  Smithy  district  attorney,  for  the  respondent. 


PEOPLE  V.  LONG  ISLAND  R.  R.  CO.  413 


Second  Depabtment,  December  Term,  1890. 


Dykman,  J.  '• 

"  At  any  point  where  a  street,  highway,  turnpike,  plank-road  or 
traveled  way  is  crossed  at  the  same  level  by  a  railroad,  or  at  any 
point  where  a  horse  railroad  is  crossed  by  a  steam  railroad,  the 
Supreme  Court  or  County  Court  may,  upon  the  application  of 
the  local  authorities,  and  upon  ten  days'  notice  to  the  railroad  cor- 
poration whose  road  so  crosses,  order  that  a  flagman  be  stationed  at 
such  point,  or  that  gates  shall  be  erected  across  such  street,  high- 
way, turnpike  or  plank-road,  and  that  a  person  be  stationed  to  open 
and  close  such  gates  when  an  engine  or  train  passes,  or  make  such 
other  order  respecting  the  same  as  it  deems  proper.  Such  order 
shall  only  be  inade  after  the  refusal  or  neglect  of  such  corporation  to 
station  such  flagman  or  erect  such  gates  after  having  been  requested 
so  to  do  by  such  local  authorities."    (Laws  of  1884,  chap.  430,  §  3.) 

The  Long  Island  Bailroad  Company  operates  a  portion  of  its 
railroad  through  the  village  of  Sag  Harbor,  and  under  the  statute 
above  recited  the  county  judge  of  Suffolk  county,  on  the  10th  day 
of  January,  1887,  made  an  order  requiring  the  Long  Island  Rail 
road  Company  to  immediately  erect  gates  across  the  traveled 
road-way  of  Bridge  street,  in  that  village,  on  the  southerly  side  of 
the  main  track  of  the  company,  and  also  across  the  traveled  rosul- 
way  of  Water  street,  in  the  same  village,  and  to  station  a  person  or 
persons,  from  May  first  to  November  first  in  each  year,  at  or  near 
such  gates,  to  open  and  close  the  same  when  an  engine  or  train 
passed  or  repassed.  The  gates  were  erected  in  obedience  to  such 
order,  but  upon  complaint  of  neglect  and  omission  to  operate  the 
same  an  indictment  was  found  by  the  grand  jury  of  Suffolk  county 
against  the  company  for  a  willful  omission  to  station  a  person  at  or 
near  such  gates  to  open  and  close  them  when  engines  and  trains 
were  passing.  A  trial  was  had  under  such  indictment  and  the 
company  was  convicted  and  fined  $500  for  such  offense.  From 
that  conviction  the  company  has  appealed.  The  indictment  was 
based  upon  section  154  of  the  Penal  Code,  which  is  as  follows: 

"  Where  any  duty  is  or  shall  be  enjoined  by  law  upon  any  public 
oflicer,  or  upon  any  person  holding  a  public  trust  or  employment, 
every  willful  omission  to  perform  such  duty,  where  no  special  pro- 
vision shall  have  been  made  for  the  punishment  of  such  delinquency, 
is  punishable  as  a  misdemeanor." 
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The  section  of  the  law  placed  at  the  head  of  this  opinion  pre- 
flcribes  no  penalty  for  disobedience  of  any  order  made  by  the  connty 
judge,  and  provides  no  method  for  its  enforcement,  and,  therefore, 
BO  far  as  any  order  is  made  in  pursuance  of  its  provisions,  imposing 
a  duty  upon  any  public  officer,  or  any  person  or  corporation  holding 
a  public  trust  or  employment,  obedience  thereto  must  be  enforced 
under  section  154  of  the  Penal  Code.  Under  such  construction  and 
application  of  the  statutes,  the  indictment  charges  an  offense  and  is 
sufficient  to  sustain  the  conviction. 

The  great  objection  raised  to  section  3  of  the  Laws  of  1 884  is 
that  it  delegates  legislative  power  to  the  judges,  and  is,  therefore, 
unconstitutional. 

It  is  quite  true  that  the  duty  of  posting  flagmen  and  placing  gates 
at  railway  crossings  can  only  be  imposed  by  the  legislature,  but,  as 
we  understand  the  statute  in  question,  it  only  provides  a  means  to 
determine  the  necessity  of  a  flagman  or  a  gate  at  any  particular 
place;  and  when  such  necessity  is  found  by  the  judge  the  law 
requires  their  presence.  In  the  same  way  the  legislature  must 
authorize  the  location  and  construction  of  railroads ;  but  there  is  a 
statute  which  prohibits  the  construction  of  a  railroad  upon  and 
along  any  highway  without  the  order  of  the  Supreme  Court  (Laws 
of  186t,  chap.  582),  but  it  has  never  been  supposed  that  any  legis- 
lative power  was  delegated  to  the  court  by  that  statute.  Such  laws 
are  only  designed  to  provide  for  a  judicial  determination  of  the 
cases  in  which  legislative  enactments  shall  have  operatioUi  or,  in 
other  words,  to  determine  the  necessity  for  such  operation. 

In  relation  to  the  indictment  and  the  testimony  we  find  both 
sufficient  to  sustain  the  conviction,  which  should  be  affirmed. 

Pratt,  J.,  concurred ;  Basnabd,  P.  J.,  dissenting. 

Conviction  and  judgment  affirmed. 
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AMMUND  TONNESEN,  Appellant,  v.  P.  SANFORD  ROSS 
AND  JOSEPH  B.  SANFORD,  Respondents  * 

Negligencs  —  uTien  a  gtuBttonfar  tTiejury. 

In  an  action  brought  to  recover  damages  alleged  to  have  resulted  to  tho  plaintiil, 
who  was  employed  on  a  scow  which  received  mud  from  a  dredging  machine 

'  owned  by  the  defendants,  it  appeared  that  after  the  plaintiff  had  been  at  work  a 
few  days  for  the  defendants,  one  Delamater,  the  captain  in  charge  of  the  dredging 
machine,  swung  the  bucket  over  and  struck  a  shaft  which  the  plaintiff  was  turn- 
ing with  a  wrench,  as  a  result  of  which  the  plaintiff  was  seriously  injured. 
The  evidence  tended  to  establish  the  fact  that  tho  captain  was  drunk  at  the  time; 
that  the  plaintiff  had  seen  him  drunk  on  three  occasions  during  his  employment 
of  eight  days;  that  the  captain  always  ran  the  dredging  machine,  and  that  tho 
plaintiff  did  not  tell  the  defendants  of  the  fact  that  the  captain  was  addicted  to 
drink,  nor  did  he  leave  their  employment  on  that  account. 

No  direct  proof  was  given  tliat  the  defendants  knew  of  the  habits  of  Delamater, 
although  it  appeared  that  the  defendants'  superintendent  was  at  Weehawken 
where  the  dredge  was  at  work  every  other  day,  and  was  there  on  the  day  on 
which  the  accident  happened. 

Meid,  that  it  was  a  question  for  the  Jury,  under  the  circumstances  of  this  case, 
whether  the  defendants  or  their  superintendent  had  knowledge  of  the  habits  of 
Delamater,  and  also  whether  the  plaintiff  was  guilty  of  omissions  which  pre- 
cluded his  recovery. 

Appeal  by  the  plaintiff  Ammtmd  Tonneson  from  a  judgment  of 
the  Supreme  Court,  entered  in  the  office  of  the  clerk  of  the  county 
of  Kings  on  the  27th  day  of  May,  1890,  in  favor  of  the  defendants, 
dismissing  the  plaintifiPs  complaint  on  the  merits. 

The  action  was  brought  to  recover  damages  alleged  to  have  been 
sustained  by  the  plaintiff  through  the  alleged  negligence,  and  while 

*The  following  dissenting  opinion  was  written  by  Judge  Pratt  both  in  the 
above-entitled  case  of  Ammund  Tonneten  v.  P.  Sanford  Boss  and  Joseph  B.  Sanford, 
and  also,  and  more  i>articularly,  in  a  case  of  similar  character  of  John  Thompson 
T.  ITis  Same  Defendants,  in  which  latter  case  there  was  an  appeal  by  the  defendants 
from  a  Judgment  of  the  Supreme  Court,  entered  in  the  office  of  the  clerk  of  the 
county  of  Kings  on  the  10th  of  April,  1890,  in  favor  of  the  plaintifT,  after  a  trial  at 
the  E^iugs  County  Circuit  before  the  court  and  a  jury,  at  which  a  verdict  was 
Kndered  in  favor  of  the  plaintiff  for  the  sum  of  $1,900;  and  also  from  an  order 
denying  a  motion  for  a  new  trial  made  upon  the  minutes  of  the  court. 

Boberi  D.  Benedict,  for  the  defendants,  appellants. 

J",  BdtDord  Swanstrom,  for  the  plaintiff,  respondent. 
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he  was  in  the  employ,  of  the  defendants,  and  was  tried  at  the  Eings 
County  Circuit  before  the  court  and  a  jury. 

J.  Edward  Swanstrom^  for  the  appellant. 

jRobert  D.  Benedicty  for  the  respondents. 

Basnabd,  p.  J. : 

The  defendants  were  contractors  engaged  in  dredging  the  bottom 
of  the  Hudson  river  near  "Weehawken.  The  superintendent  was 
one  Vincent,  and  the  captain  in  charge  of  the  dredging-machine 
was  one  Delamater.  The  plaintiff  was  an  employee  of  the  defend- 
ants, working  on  the  scow  which  received  the  mud  from  the 
dredging-machine.  The  dredging  was  done  by  steam,  and  the  buckets 
were  handled  from  the  mud  machine  or  dredger.  The  plaintiff  had 
been  at  work  but  a  few  days  for  the  defendants,  from  the  2l8t  to 
the  29th  of  September,  1888.  On  the  29th  of  September,  1888, 
while  the  plaintiff  was  at  work  on  the  scow,  the  captain,  Dela- 
mater,  who  controlled  the  same  from  the  pilot-house  of  the  dredge, 
swung  the  bucket  over  and  struck  the  shaft  which  the  plaintiff  was 
turning  with  a  wrench.  The  wrench  was  made  thereby  to  spring 
up  BO  that  it  struck  the  plaintiff  and  seriously  injured  him,  paralyzing 
his  arm  and  breaking  his  jaw.  The  evidence  tended  to  estahli^ 
that  the  captain  was  drunk  at  the  time.  The  plaintiff  had  seen  him 
drunk  on  three  occasions  during  the  employment  of  eight  days.  The 
captain  always  ran  the  machine.  The  plaintiff  did  not  tell  the  defend* 
ants  of  the  fact  that  the  captain  was  addicted  to  drink,  and  did  not 
leave  the  employment  on  that  account.  It  is  easily  to  be  inferred 
from  the  evidence  that  but  for  the  recklessness  caused  by  strong 

Pratt,  J.  (dissenting): 

The  verdict  for  plaintiff  went  upon  the  sole  ground  that  defendants  employed 
in  their  business  an  overseer  or  "captain/'  who  was  by  his  habits  of  intoxication 
rendered  an  improper  person  to  be  intrusted  with  such  work,  and  that  defendants 
were  chargeable  with  notice  of  his  incompetence. 

In  answer  to  this  it  is  shown  by  plaintiff's  testimony  that  he  was  fully  aware  of 
the  captain's  incompetence,  and  continued  thereafter  to  work  under  him  without 
objection  or  complaint. 

It  appears  that  plaintiff's  brother  worked  under  the  captain  two  years  before  the 
plaintiff  entered  on  the  employment,  and  he  testifies  that  during  these  two  jears 
the  captain  was  an  habitual  drunkard. 
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drink  the  accident  would  not  have  happened.  The  captain  had 
full  view  of  the  situation  and  could  regulate  the  bucket  with  cer- 
tainty and  precision  if  his  judgment  was  not  affected  by  his  condi- 
tion. Proof  was  given  tending  to  show  that  the  captain  was  in  an 
intoxicated  condition  as  often  as  two  or  three  times  a  week,  and  thi« 
was  his  usual  condition  for  nearly  two  years  before  the  accident| 
during  all  the  time  he  worked  for  the  defendants.  The  defendants* 
superintendent,  Vincent,  was  at  Weehawken  every  other  day,  and 
was  there  the  day  on  which  the  accident  happened.  No  direct 
proof  was  given  that  the  defendants  knew  of  the  habits  of  Delamater. 
The  plaintiff  was  nonsuited.  The  rule  of  liability  in  the  case  is, 
that  the  master  was  bound  to  use  reasonable  care,  to  provide  and 
employ  competent  and  skillful  servants,  and  to  discharge  on  notice 
or  knowledge,  or  the  means  of  knowledge,  any  who  fail  to  continue 
Buch.    {Laning  v.  If.  Y.  C.  B.  R.  Co.,  49  N.  Y.,  521.) 

The  case  of  Chaprtum  v.  Erie  Railroad  (55  N.  Y.,  579)  does 
not  change  this  rule.  The  point  decided  in  that  case  was,  that  a 
master  did  not  owe  the  same  care  in  finding  out  bad  habits  after 
employment  as  he  did  in  the  original  employment.  There  waf 
proof  in  the  case  that  the  defendants'  division  superintendent  knew 
of  the  drunkenness  of  the  employee,  and  the  court  held  that  the 
action  was  made  out  so  far  as  to  go  to  the  jury.  The  superintendent 
was  so  frequently  at  the  dredge  during  its  use  by  Delamater,  and 
the  habits  were  proven  to  be  so  settled  and  continuous  that  it  was  a 
question  for  the  jury  to  pass  upon  as  to  his  knowledge  or  means  of 
knowledge. 

Negligence  is  a  question  of  fact  usually,  and  whether  the  plaintiff 

Plaintiff  testifies  that,  before  he  went  there,  he  had  often  been  told  that  the 
captain  was  drunk,  and  that  during  his  term  of  service  and  before  the  accident 
he  had  himself  been  a  witness  to  the  captain's  intoxication.  Speaking  of  the 
captain,  he  says.  "I  saw  him  like  a  crazy  man  pretty  near  every  day;.  ♦  ♦  • 
he  looks  drunk  pretty  near  of  every  day,"  and  goes  on  to  say  that,  before  he  went 
there,  his  brother  many  a  time  told  him  the  captain  was  drunk. 

Upon  this  testimony  it  must  be  held  that  the  plaintiff  took  the  hazard  of 
working  under  an  intoxicated  man.  The  motion  for  nonsuit  should  have  been 
granted. 

The  Judgment  must  be  reversed  and  new  trial  granted,  with  costs  to  appellant. 

Judgment  and  order  denying  new  trial  affirmed,  with  costs. 
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{was  guilty  of  omissions  which  permitted  his  recovery,  assuming  the 
master's  negligence  to  be  proven,  was  also  a  question  for  the  jurj. 
The  character  of  the  act,  the  circumstances  of  the  case  and  the  con- 
dition of  the  parties  were  things  to  be  considered  in  determining 
^the  question  of  contributory  negligence.  {I%tirher  v.  Barlem^ 
B.  M.  and  F.  R.  R.  Co.,  60  N.  T.,  331.) 

The  judgment  should,  therefore,  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

Dtkman,  J.,  concurred ;  Pbatt,  J.,  dissenting. 

Judgment  dismissing  complaint  reversed  and  new  trial  granted, 
costs  to  abide  event 
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EDWARD  E.  GOLD  and  FREDERICK  W.  WRIGHT,  Appbl- 
LAMTB,  V.  JAMES  CLYNE  and  Othebs,  Respondents. 

Liability  of  the  directors  of  a  eorporation  for  a  fMure  to  file  an  annual  report-^ 
^ectofihs  eappirationof  the  existence  of  the  eorporatum  btfore  the  debt,  under  the 
terms  of  a  contract  made  by  it,  became  due.  • 

Ici  an  action  brought  to  charge  the  directors  of  the  Central  Park  Building  Com- 
pany (Limited),  with  an  alleged  liability  of  said  company,  because  of  a  failure 
to  file  an  annual  report  of  its  financial  condition,  it  appeared  that  the  com- 
pany had  been  incorporated  in  1888,  under  chapter  611  of  1876,  to  continue  for 
two  years  from  the  date  of  filing  its  certificate,  which  was  filed  on  June  6, 1888; 
that,  on  April  23, 1884,  the  corporation  entered  into  a  contract  with  the  plaintiffs, 
by  which  the  latter  were  to  furnish  and  put  up  a  steam-heating  apparatus  in  the 
buildings  of  said  company,  and  made  all  payments  called  for  under  the  terms 
of  the  contract,  up  to  and  until  the  payment  which  was  to  be  made  on  the  final 
completion  of  the  work,  which  was  finished  on  the  7th  day  of  December,  1886. 

ffeld,  that  as  the  existence  of  the  corporation  ended  in  June,  1886,  by  the  terms  of 
its  certificate,  and  as  at  that  time  no  debt  was  due  to  the  plaintiff  from  the  cor- 
poration, that  the  defendants  were  not  liable. 

That  the  provisions  of  section  88  of  chapter  611  of  1876,  to  the  effect  that  "The 
dissolution,  for  any  cause  whatever,  of  any  corporation  created  as  aforesaid,  shall 
not  take  away  or  impair  any  remedy  given  against  such  corporation,  its  stock- 
holders or  officers,  for  any  liabilities  incurred  previous  to  its  dissolution,"  did 
not  cover  this  case,  as  no  liability  had  been  incurred  by  the  corporation  for  the 
amount  sought  to  be  recovered  in  this  action  until  the  contract  had  been 
fulfilled,  before  which  time  the  corporation  had  ceased  to  exist. 
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Appeal  by  tlie  plaintiffs  from  a  judgment  of  the  Supreme  Court, 
entered  in  the  o6Sce  of  the  clerk  of  the  county  of  New  York  on 
the  14th  day  of  November,  1889,  in  favor  of  the  defendants,  dis- 
missing the  plaintiffs'  complaint  on  the  merits,  after  atrial  before  a 
referee. 

Ira  2>.  Warrenj  for  the  appellants. 

Henry  Thomson  and  George  A.  Strong^  for  the  respondents. 

Van  Bbunt,  P.  J. : 

The  defendants  were  directors  of  the  Central  Park  Building  Com- 
pany (Limited),  and  the  action  was  brought  to  charge  them  witih 
liability  for  an  alleged  debt  of  the  company  as  a  penalty  for  a  failure 
to  file  the  annual  report  of  1885.  The  corporation  was  organized  in 
1883  under  the  business  act  of  1876  (chap.  611),  and  was,  by  its  arti- 
cles of  incorporation,  to  continue  for  two  years  from  the  date  of  filing 
its  certificate.  This  was  filed  on  or  about  the  6th  of  June,  1 883,  and 
no  annual  report  was  ever  filed.  On  the  23d  of  April,  1884,  the 
corporation  entered  into  a  contract  with  the  plaintiffs  to  furnish 
and  put  up  steam-heating  apparatus  in  four  buildings  known  as  the 
Navarro  Flats,  for  which  said  company  agreed  to  pay  the  plaintifib 
$25,000  in  four  separate  payments.  The  plaintiff  at  once  com- 
menced work  on  their  contract  and  received  payments  from  time  to 
time  until  the  sum  of  $15,333.32  had  been  paid,  which  comprised 
all  the  payments  which  were  to  be  made  under  the  contract  prior 
to  the  final  completion  of  the  work. 

The  plaintiffs  completed  their  work  according  to  the  terms  of  their 
contract  on  or  about  the  7th  of  December,  1885. 

Upon  this  state  of  facts  the  learned  referee  found  in  favor  of  the 
defendants,  and  from  the  judgment  thereupon  entered  tins  appeal 
is  taken. 

The  decision  of  the  learned  referee  was  put  upon  the  ground  that 
the  existence  of  the  corporation  ended  in  June,  1885,  by  the  terms 
of  its  certificate,  and  at  that  time  no  debt  was  due  to  the  plaintiffs 
from  the  corporation. 

It  is  claimed,  however,  that,  by  virtue  of  section  38  of  the  act  of 
1875,  notwithstanding  the  dissolution  of  the  corporation,  their 
remedy  still  existed.     Section  38  is  as  follows : 
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"  Section  38.  The  dissolation  for  any  canse  whatever,  of  any  cor- 
poration created  as  aforesaid,  shall  not  take  away  or  impair  any 
remedy  given  against  such  corporation,  its  stockholders  or  officers, 
for  any  liabilities  incurred  previous  to  its  dissolution." 

And  it  is  urged  that,  by  section  18  of  the  act  in  question,  tho 
directors  must,  within  twenty  days  from  tho  first  of  January  in  each 
year,  file  an  annual  re]X)rt,  and  if  they  foil  to  do  so  a  liability  is 
imposed  upon  them  generally  and  severally  to  pay  all  debts  then 
existing  or  that  shall  be  contracted  before  such  report  shall  be  made. 

Attention  must  be  called  to  the  words  of  the  statute  making  the 
directors  liable  for  ^'  all  debts  then  existing,"  and  it  is  probable  that 
the  meaning  of  tliis  term  is  tlie  one  which  must  control  tlie  decision 
of  this  case.  It  is  easy  to  see  the  reasons  why  section  38,  above 
quoted,  was  passed  because  it  had  been  held  in  the  cases  of 
McCuUoch  V.  Norwood  (58  N.  T.,  5G2)  and  Si/urgea  v.  VanderbiU 
{73  id.,  384),  that  the  dissolution  of  a  corporation,  even,  terminated 
an  action  then  pending,  and  that  all  subsequent  proceedings  against 
the  defendant  were  void  unless  tlie  action  was  continued  by  an  order 
of  the  court  as  provided  by  the  Laws  of  1832  (chap.  295).  If  an  action 
actually  pending  against  a  corporation  terminated  by  the  expiration 
of  the  term  of  its  existence,  it  is  clear  that  no  action  could  be  com- 
menced against  a  corporation  after  its  dissolution ;  and  the  dissolution 
referred  to  in  this  case  was  a  dissolution  by  expiration  of  time,  and 
the  action  had  to  be  revived  by  order  of  the  court  precisely  the  same 
as  in  the  case  of  the  decease  of  an  individual,  pending  action. 

In  order  to  avoid  this  condition  of  affairs,  undoubtedly,  section  38 
was  inserted  in  the  statute  to  which  attention  has  been  called.  This 
brings  us  to  a  consideration  of  what  section  18  means  when  it 
imposes  a  liability  to  pay  all  debts  then  existing  and  that  shall  be 
contracted  before  such  report  shall  be  made. 

It  is  urged,  upon  the  part  of  the  appellants,  that  even  though  the 
<!ebt  may  not  have  existed  during  the  existence  of  the  corporation, 
yet  it  had  been  contracted  during  such  existence.  Upon  that  point 
the  case  of  Garrison  v.  Howe  (17  N.  Y.,  458),  seems  to  be  con- 
clusive, and  our  attention  has  not  been  called  to,  neither  have  we  been 
able  to  find,  any  adjudication  interpreting  in  a  different  manner  the 
language  of  the  statute  there  construed,  which  is  precisely  the  same 
as  that  of  the  section  referred  to  in  the  case  at  bar. 
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In  the  case  cited  a  contract  had  been  entered  into  by  the  corpora- 
lion  with  the  plaintiff  to  furnish  lumber  for  which  they  were  to  pay 
a  certain  price.  Subsequent  to  the  entering  into  the  contract  there 
was  a  default  in  the  filing  of  the  annual  report,  but  such  omiBsion 
was  repaired  prior  to  the  time  of  the  delivery  of  tlie  limiber,  and  the 
court  held  that  the  debt  for  the  lumber  furnished  under  the  contract 
subsequent  to  its  execution  was  not  contracted  when  the  agreement 
was  signed.  And  tlie  court  say :  "  If  the  statute  were  simply  a 
remedial  one,  it  might  be  said  that  the  plaintiffs'  case  was  within  its 
equity  j  *  *  *  but  the  provision  is  highly  penal,  and  the  roles 
of  law  do  not  permit  us  to  extend  it  by  construction  to  cases  not 
fairly  witliin  the  language,"  and  that  the  statute  contemplated  the 
simple  case  of  a  debt  contracted  during  the  default  in  making  tlie 
report. 

Attention  may  be  called  to  the  case  of  Leggett  v.  Bank  of  Siny 
Sing  (24  N*  T.,  288),  where  a  different  interpretation  was  placed 
upon  words  of  similar  signification,  but  yet  of  a  different  character. 
It  was  there  held  that  a  provision  in  the  articles  of  a  banking 
association  that  the  shares  of  its  stock  should  not  be  transferable 
until  the  shareholder  shall  discharge  all  debts  due  by  him  to  the 
association,  includes  liabilities  of  the  shareholder  which,  have  not 
yet  matured ;  and  that  such  a  provision  creates  a  valid  lien  as 
against  the  assignee  of  the  shareholder  who  takes  with  knowledge 
thereof  while  the  sliareholder  is  under  a  contingent  liability  as 
indorser,  and  gives  no  notice  to  the  bank  of  his  claim  until  the 
indorser's  liability  had  become  fixed.  In  that  case  the  shareholder 
was  an  indorser  upon  the  note  held  by  the  bank  which  at  the  time 
of  the  transfer  of  the  stock  was  not  due.  After  the  transfer  he 
became  charged  as  indorser,  and  it  was  held  that  the  language  in 
the  articles  of  association  included  the  liability  of  an  indorser  who 
had  not  been  charged  as  indorser,  the  note  not  having  become  due. 

It  may  be  claimed  that  the  case  of  Ga7*ri8on  v.  Howe  is  not 
applicable  to  the  case  at  bar,  because  at  the  time  that  the  debt 
became  due  in  the  case  cited  the  default  did  not  exist,  the  trustees  of 
the  corporation  having  filed  the  annual  report,  whereas  in  the  case  at 
bar  no  such  annual  report  was  ever  filed.  We  think,  however,  that 
this  makes  no  difference,  because  at  the  time  at  which  the  debt 
became  due  and  the  liability  arose  the  corporation  was  dead ;  so 
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dead  that  even  actions  againfit  it  abated.  No  action  conld  be  com- 
menced against  it  except  by  the  pennissive  force  of  the  statute 
passed  for  the  purpose  of  meeting  this  contingency.  But  for  all 
purposes  of  corporate  action,  and  of  the  action  of  its  directors  or 
trustees  as  such,  it  had  ceased  to  exist,  and  consequently  there  w^ 
no  corporation  in  being  which  could  perform  the  act  of  filing  the 
annual  report  i 

We  think,  therefore,  that  the  corporation  having  ceased  to  exist 
before  the  debt  arose,  that  there  was  nothing  to  which  the  statute 
could  apply,  as  it  was  evidently  not  intended  tliat  a  default  having 
occurred  there  was  no  possibility  of  its  ever  being  repaired. 

Even  if  it  were  not  for  the  rule  laid  down  in  the  case  of  Garrison 
V.  HowCy  above  cited,  we  think,  upon  principle,  it  would  be  neces- 
sary to  come  to  the  same  conclusion.  The  ground  upon  which  the 
appellant  bases  his  appeal  seems  to  be  that,  in  the  case  of  an  execu- 
tory contract,  the  debt  arises  from  the  moment  that  the  contract  is 
signed.  This,  clearly,  cannot  be  so,  because,  non  constat,  the  con- 
tractor may  never  complete  his  contract.  In  the  case  at  bar  the 
payment,  which  forms  the  subject-matter  of  this  action,  was  not  to 
be  due  until  the  completion  of  tlie  contract,  and  it  was  uncertain  at 
the  time  of  the  death  of  the  corporation  whether  anything  whatever 
would  become  due  to  the  contractor,  because  he  might  never  com- 
plete his  contract.  In  other  words,  a  debt  cannot  be  contracted 
until  a  liability  has  been  incurred,  and  no  liability  had  been  incurred 
by  the  corporation  until  the  contract  had  been  fulfilled. 

Under  all  the  circumstances,  therefore,  we  are  of  opinion  that  the 
statute  did  not  intend  to  impose  a  penalty  upon  the  trustees  of  a 
corporation  for  not  doing  a  corporate  act  after  the  corporation  had 
ceased  to  exist. 

The  judgment  appealed  from  must  be  affirmed,  with  costs. 


BsADY  and  Daniels,  JJ.,  concurred. 
Judgment  affirmed,  with  costs. 
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ALBERT  P.  MILLER,  Respondent,  v.  THE  NEW  JERSEY 
STEAMBOAT  COMPANY,  Appellant. 

Cffmnum  carrier — tohat  eon&Ututee  a  rtfu»al  to  gite  acoommodatwnM  to  eolarei 

perwtu. 

In  an  action  brought  to  recover  the  damages  alleged  to  have  resulted  to  theplaiiitifl 
from  the  refusal  of  the  defendant,  a  common  carrier,  to  furnish  the  plsintiil 
"With  accommodations  on  its  steamboat,  it  appeared  that  the  plaintiff,  a  colored 
minister,  had  applied  to  the  defendant  and  obtained  for  himself  and  family  berths 
upon  the  boat.  Subsequently  he  applied  to  the  purser  to  exchange  the  bertlu 
for  state-rooms,  and,  at  the  suggestion  of  tlie  purser,  saw  the  captain,  with  whom 
he  had  some  conversation,  after  which  he  was  informed  by  the  purser  "  no  other 
arrangement  will  be  made."  The  plaintiff  thereafter  stated  to  the  purser  that 
if  he  could  get  no  state-room  accommodations  he  would  have  to  leave  the  boat 
and  asked  for  his  money,  which  was  refunded  to  him.  It  appeared  upon  the 
trial  that  the  purser  had  given  state-rooms,  after  the  application  made  by  the 
plaintiff,  to  other  parties. 

Upon  the  trial  the  court  charged  the  jury:  "  I  am  inclined  to  think  that  the  plaintiff 
has  made  out  a  cause  of  action  of  about  this  width  and  extent,"  to  which  the 
defendant  excepted  and  requested  the  court  to  charge  that  if  the  plaintiff  volun- 
tarily left  the  boat,  then  no  cause  of  action  accrued  to  the  plaintiff,  which  request 
was  refused. 

Beld^  that  the  court  erred  in  such  refusal,  as  the  evidence  did  not  show  that  there 
was  any  demand  for  a  state-room,  except  in  exchange  for  the  berths  which  the 
plaintiff  had  already  secured,  which  exchange  the  defendant  was  not  bound 
to  make. 

BemUe,  that  the  case  should  have  been  submitted  to  the  jury  upon  the  question 
whether  the  refusal  to  exchange  the  berths  for  state-rooms  was  made  on  account 
of  the  plaintiff  and  his  family  being  colored  persons,  and  whether,  for  that 
reason,  they  were  refused  the  privileges  extended  to  the  white  passengers. 
(Per  Daniels,  J.) 

Appeal  by  the  defendant,  the  New  Jersey  Steamboat  Company, 
from  a  judgment  of  the  Supreme  Court,  entered  in  the  office  of  the 
clerk  of  the  county  of  New  York  on  the  Ist  day  of  March,  1 890,  in 
favor  of  the  plaintiflE ;  and  also  from  an  order,  dated  the  26th  day 
of  February,  1890,  which  denied  defendant's  motion  for  a  new  trial 
on  the  minutes  of  the  court,  and  that  the  verdict  be  set  aside,  as 
against  the  weight  of  evidence  and  for  excessive  damages,  after  a 
trial  at  the  New  York  Circuit  before  the  court  and  a  jury,  at  which 
a  verdict  was  rendered  by  the  jury  in  favor  of  the  plaintiff  for  the 
sum  of  $500. 
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W.  p.  Prentioey  for  the  appellant. 
J7.  Z.  BrofUj  for  the  respondent. 

Van  Bbunt,  P.  J. : 

This  action  was  brought  to  recover  damages  for  the  refusal  by  the 
defendant,  a  common  carrier,  to  furnish  the  plaintiff  accommoda- 
tions on  its  steamboat. 

The  facts  sworn  to  by  the  plaintiff  are  briefly  these :  The  plaintiff, 
a  colored  minister,  on  the  afternoon  of  August  10, 1887,  applied  to 
the  defendant  for  passage  for  himself  and  family,  consisting  of  his 
wife,  two  children  and  mother-in-law,  from  New  York  to  Albany 
on  defendant's  boat  the  ^^  Drew.''  And  having  ascertained  at  the 
purser^s  office  what  the  tickets  would  cost,  and  desiring  to  save 
expense,  and  at  tlie  same  time  to  be  as  comfortable  as  possible,  he  con- 
cluded to  take  berths,  the  wife,  children  and  mother-in-law  going  to 
berths  in  the  ladies'  compartments  and  the  plaintiff  having  a  berth 
elsewhere.  The  plaintiff  f oimd  that  these  berths  would  cost  two 
dollars  apiece,  passage  and  everytliing,  and  accordingly  paid  for  the 
berths  and  was  immediately  directed  to  the  ladies'  saloon,  where  he 
and  his  family  were  met  by  the  stewardess,  who  conducted  tliem  to 
the  ladies'  cabin  to  some  berths  in  the  rear,  where  berths  were 
assigned  to  his  wife,  mother-in-law  and  two  children.  They  sat 
down  their  little  bundles  and  were  told  by  the  stewardess  they  could 
not  keep  tliem  there  because  there  were  others  who  were  to  come 
there  and  there  was  no  room. 

The  plaintiff  further  testified  that  there  was  only  a  small  passage- 
way, and  that  they  turned  around  and  said :  "  These  berths  are  so  veiy 
small ;  we  don't  see  how  we  can  get  along  with  two  children  and  two 
women,"  whereupon  his  wife  said,  "  Suppose,  Albert,  you  go  to  the 
purser  and  get  a  state-room ;  they  only  cost  fifty  cents  more.  Get 
two  state-rooms."  He  then  returned  to  the  purser  and  said  :  "  Well, 
Mr.  Purser,  I  would  like  to  exchange  these  berths ;  we  find  them  too 
small  for  comfort,  inadequate  for  proper  accommodation ;  we  want 
things  as  comfortable  as  we  can ;  we  cannot  make  ourselves  comfort- 
able in  those  berths  because  we  have  children,  and  have  no  place  to 
put  little  bundles  for  them  or  anything  of  the  kind."  The  purser 
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said :  '^  I  cannot  make  the  change  without  the  consent  of  the  cap- 
tain." The  plaintiff  then  sought  out  the  captain  and  had  some 
conversation  with  him,  and  the  captain  saw  the  purser  and  had 
some  conversation  with  him,  whereupon  the  plaintiff  asked  the 
purser  "  What  is  the  pleasure  of  the  captain,  sir  ? "  His  reply  was 
"  No  other  arrangement  will  be  made."  After  waiting  a  little  while 
tlie  plaintiff  sought  out  the  purser  again  and  said  :  ^^  If  you  cannot  do 
better  than  this,  sir,  and  you  liave  not  had  us  to  understand  that  yon 
had  no  state-room  accommodation,  we  will  have  to  leave  the  boat 
and  you  will  please  give  me  my  money.  We  would  rather  leave 
the  boat  than  go  up  in  this  shape." 

The  witness  further  testified  that  at  the  time  he  came  back  he 
saw  the  purser  give  state-rooms  to  other  parties.  The  purser  replied 
"I  cannot  do  that  without  the  consent  of  the  captain."  The 
plaintiff  went  after  the  captain  again,  who  returned  with  him  to  the 
purser's  office,  and  after  a  while  his  money  was  refunded  to  him. 
The  plaintiff  then  said  "  I  cannot  help  the  color  of  my  skin  any 
more  than  you  can  the  color  of  your  eyes.  It  seems  too  mean  that 
an  American  citizen  shall  be  treated  in*  this  manner  right  in  the  city 
of  New  York."  He  had  some  further  conversation  in  regard  to 
the  otficers  of  the  company  and  then  left  the  boat  The  plaintiff 
further  testified  that  he  had  never  been  told  by  any  of  the  officials 
that  there  were  no  state-rooms. 

Upon  the  trial  the  learned  court  charged  the  jury :  "  I  am  inclined 
to  think  that  the  plaintiff  has  made  out  a  cause  of  action  of  about 
this  width  and  extent,"  to  which  the  counsel  for  the  defendant  duly 
excepted ;  and  requested  the  court  to  charge  that  if  the  plaintiff 
voluntarily  left  the  boat,  there  was  no  cause  of  action,  which  was 
refused. 

We  think  that  the  learned  court  below  fell  into  an  error  in 
supposing  that  the  evidence  showed  that  there  was  any  demand  for 
a  state-room  except  in  exchange  for  the  berths  which  the  plaintiff 
had  already  secured. 

We  have  searched  the  case  in  vain  to  find  any  proof  of  thifi 
description.  The  demand  upon  the  part  of  the  plaintiff  was  to 
exchange  the  berths  which  Jmd  been  assigned  to  him,  and  for  which 
he  had  paid,  for  a  state-room,  which  seemed  to  him,  after  examiBft- 
tion,  to  be  preferable  and  better  suited  to  his  wants.     The  evidence 
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shows  that  when  the  money  paid  for  these  berths  was  returned  he 
left  the  boat,  and  made  no  demand  after  that  time  for  a  state-room. 

We  think,  under  these  circumstances,  no  cause  of  action  was 
made  out.  Whatever  may  have  been  the  duty  of  the  defendanta 
toward  the  plaintiff  they  were  not  bound,  after  he  had  bought  and 
p^id  for  these  berths,  to  exchange  them  for  a  state-room.  They 
were  under  no  such  legal  obligation,  although  they  may  have  been 
under  a  legal  obligation  to  furnish  the  plaintiff  with  a  state-room 
the  same  as  other  travelers  upon  a  demand  made  by  him  for  the 
same  and  an  offer  to  pay.  But  there  is  no  offer  to  pay  for  a 
state-room  except  by  the  return  of  tickets  which  he  had  received 
for  the  berths,  and  possibly  offering  to  pay  the  difference  in 
price  between  the  berths  and  the  state-room.  The  plaintiff  had 
bought  the  berths  and  the  defendants  were  willing  to  comply  with 
the  contract  which  the  payment  of  the  plaintiff  called  upon 
them  to  fulfill.  But  the  plaintiff  was  not  satisfied  with  those 
accommodations  and  desired  others.  He  demanded  an  exchange, 
and  nothing  else  but  an  exchange.  After  having  sold  these  berths 
to  the  plaintiff,  and  he  having  secured  them,  the  defendants  were 
not  bound  to  rescind  this  contract  and  buy  back  the  berths  and  run 
the  risk  of  selling  them  over  again.  If,  for  liis  convenience,  the 
plaintiff  desired  more  ample  accommodations,  it  was  necessary  that 
he  should  pay  for  them,  and  this  he  did  not  offer  to  do  except  upon 
the  condition  that  the  defendants  would  rescind  the  contract  which 
they  had  already  entered  into  with  him  by  the  sale  of  the  tickets- 
for  the  berths. 

We  think,  for  this  reason,  that  there  was  a  failure  to  make  out  & 
cause  of  action,  and  tlie  learned  justice  erred  in  charging  the  jury 
that  a  cause  of  action  had  been  made  out  in  favor  of  the  plaintiff. 

The  judgment  and  order  appealed  from  should  be  reversed  and  a 
new  trial  ordered,  with  costs  to  appellant  to  abide  the  event. 

Brady,  J.,  concurred. 

Daniels,  J. : 

I  concur,  as  the  plaintiff  failed  to  make  out  his  right  to  maintain 
the  action  with  such  a  degree  of  clearness  as  to  justify  the  court  in 
holding  that  he  was  entitled  to  recover.  It  was  for  the  jury  to 
decide  whether  the  refusal  to  exchange  the  berths  for  state-rooms 
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was  made  on  aocoant  of  the  plaintiff  and  his  family  being  colored 
persons,  and  for  that  reason  refusing  them  the  privileges  extended 
to  the  white  passengers.  The  evidence  was  sufficient  to  submit  tliat 
question  to  them,  but  not  to  sustain  the  court  in  ruling  that  a  canae 
of  action,  as  matter  of  law,  had  been  proved. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  event 


HENRY  HENTZ  and  Othkbs,  Respondents,  v.  ELIZABETH 

F.  MINER,  Appellant. 

General  dtniaX — in  an  action  on  contract  proof  may  be  given,  undor  a  ffononU  denial, 

tTiat  it  VHU  a  wager  eontrtiei. 

In  an  action  to  recover  upon  an  account  for  money  laid  out  and  expended,  and 
for  commissions  earned  in  the  purchase  and  sale  of  wheat  and  coffee  by  tbe 
plaintiffs,  as  the  agents  of  the  defendant,  the  defendant  interposed  a  general  denial. 
Upon  the  cross-examioation  of  one  of  the  plaintiffs'  witnesses,  who  had  con- 
ducted the  transactions  out  cf  which  the  alleged  indebtedness  arose,  the 
defendant  attempted  to  prove  that  it  was  the  understanding  of  the  parties,  at 
the  time  that  all  orders  were  given  for  the  purchases  in  question,  that  no  mer- 
chandise whatever  was  to  be  delivered,  but  that  the  purchases  and  sales  were 
to  be  settled  for  upon  the  basis  of  the  differences  in  the  market-prices.  This 
evidence  was  objected  to  upon  the  ground  that  it  was  incompetent,  irreleyant 
and  immaterial  and  was  excluded. 

Held,  that  the  defendant  had  a  right,  under  a  general  denial,  to  prove  anything 
tending  to  show  that  no  valid  contract  was  ever  entered  into,  and,  therefore, 
was  entitled,  in  the  case  in  question,  to  show  tliat  the  purchases  and  sales  were 
mere  wager  contracts  and  consequently  illegal,  and  that  the  evidence  was. 
therefore,  improperly  rejected. 

Appeal  by  the  defendant  Elizabeth  F.  Miner  from  a  judgment 
of  the  Supreme  Court,  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  27th  day  of  December,  1889,  after  a 
trial  before  the  court  and  a  jury  at  the  New  York  Circuit,  at  which 
a  verdict  was  rendered  in  favor  of  the  plaintiffs  by  direction  of  the 
court  for  the  sum  of  $2,513.53. 

Samtcel  Ashton,  for  the  appellant. 

T.  H,  Dewey ^  for  the  respondents. 
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Van  Beunt,  P.  J. : 

The  complaint  in  this  action  was  for  a  snm  dae  upon  an  account 
for  money  laid  oat  and  expended,  and  commissions  in  the  pnrcliase 
and  sale  of  wheat  and  coffee  by  plaintiffs  as  the  agents  of  the  defend- 
ant.   The  defense  alleged  in  the  answer  was  a  general  denial. 

Upon  the  cross-examination  of  one  of  the  witnesses  on  the  part  of 
the  plaintiffs,  who  conducted  the  transactions  out  of  which  the 
alleged  indebtedness  arose,  it  was  sought  to  prove  that  it  was  the 
understanding  of  the  parties,  at  the  time  the  orders  were  given 
for  the  purchases  in  question,  that  no  merchandise  whatever  was  to 
be  delivered,  but  that  the  purchases  and  sales  were  to  be  governed  by 
the  differences  in  the  market-prices.  This  evidence  was  objected 
to  upon  the  ground  that  it  was  incompetent,  irrelevant  and  imma- 
terial, and  the  same  was  excluded  and  an  exception  duly  taken. 

There  was  no  claim  that  the  evidence  could  not  be  offered  under  the 
pleadings  as  they  stood ;  but  it  was  objected  to  generally  and  excluded 
apparently  as  affording  no  answer  to  the  claim  made  by  the  plaintiffs* 

This,  we  think,  was  error.  The  defendant  had  a  right  to  show, 
as  matter  of  fact,  if  such  was  the  case,  that  it  was  the  understand- 
ing and  intention  of  the  parties  at  the  time  of  these  alleged  pur- 
chases and  sales  that  no  actual  deliveries  were  to  be  made  or  were 
contemplated ;  and,  therefore,  the  contract  was  simply  a  speculative 
contract  depending  upon  the  result  of  the  market,  and  that  it  was 
never  intended  to  purchase  any  merchandise,  but  that  the  contract 
should  be  settled  according  to  the  differences  in  the  market-prices. 
This  would  be  a  wagering  contract  and  contrary  to  the  statute. 
That  such  is  the  case  is  expressly  recognized  in  Bigelow  v.  Benedict 
(70  N*.  Y.,  202)  and  Story  v.  Salomon  (71  id.,  420),  and  no  recovery 
could  be  had  for  losses  or  supposed  losses  thereunder. 

It  is  urged  upon  the  part  of  the  respondents,  however,  that  this 
was  an  affirmative  defense  which  must  be  set  up,  and  various  authori- 
ties are  cited  which  they  claim  establish  this  proposition.  "We  have 
examined  all  those  which  were  decided  by  the  courts  of  this  State, 
not  thinking  that  authorities  of  a  foreign  State  can  construe  the 
rules  of  pleading  in  this  State  authoritatively,  and  we  find  no  such 
proposition  whatever  laid  down  in  any  of  the  cases. 

Under  a  general  denial  of  a  complaint  alleging  a  contract  a 
defendant  has  a  right  to  prove  anything  tending  to*  show  that  no 
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valid  contract  was  ever  entered  into.  It  is  only  in  those  cases  where 
there  is  a  confession  and  avoidance  that  it  is  necessary  to  plead  the 
special  facts  constituting  the  defense.  If  the  so-called  contnict 
forming  the  basis  of  the  action  never  was  in  law  a  contract,  because 
contrary  to  the  law,  a  general  denial  authorizes  the  defendant  to 
prove  tliat  fact.  Therefore,  in  the  case  at  bar,  the  defendant  had  a 
right  to  show  that  no  valid  contract  for  the  purchase  of  merchandise 
was  ever  entered  into  between  these  parties,  or  ever  contemplated 
in  this  transaction,  and  that  they  were  merely  wagering  contracta 
intended  to  be  settled  by  the  payment,  upon  the  one  side  or  the 
other,  of  differences  without  the  delivery  of  aAy  merchandise.  The 
evidence  which  defendant  sought  to  introduce  by  the  cross-examina- 
tion of  plaintiffs'  witness  tended  to  show  this,  and  thereby  the  defend- 
ant brought  herself  within  the  rule  laid  down  in  Bigdow  v.  Benedid 
and  Story  v.  Salomon  {supra)y  in  which  it  was  held  that  contractB 
were  not  to  be  presumed  to  be  illegal,  but  it  was  necessary  to  prove  it 

We  think,  therefore,  that  because  of  the  exclusion  of  this  evidence, 
error  was  committed  which  calls  for  a  new  trial. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  wiA 
costs  to  appellant  to  abide  event. 

Bbadt,  J.,  concurred. 

Daniels,  J. : 

The  plaintiff  did  not  object  to  the  form  of  the  questions  intended 
to  elicit  answers  showing  that  the  business  out  of  which  the  claim 
arose  was  made  up  of  gaming  transactions.  Neither  was  the 
objection  taken  that  this  evidence  was  not  admissible  under  the 
pleadings;  when  that  objection  is  intended  to  be  relied  upon  it 
must  be  presented  at  the  trial.  The  general  objection  which  was 
presented  to  these  questions,  that  they  were  incompetent,  irrelevant 
and  immaterial,  did  not  justify  the  exclusion  of  the  evidence  offered 
as  not  being  within  the  issue.    (Schwarz  v.  Oppcld^  74  N.  Y.,  307.) 

The  evidence  was  competent,  relevant  and  material,  and  it  conld 
not  be  legally  rejected  as  not  being  of  that  character.  For  these 
reasons  the  judgment  should  be  reversed  and  a  new  trial  ordered, 
as  the  opinion  of  the  presiding  justice  concludes. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event. 
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JOHN  WHALEN,  Appellaot,  v.  THE  NEW  YORK  CEN- 
TRAL AND  HUDSON  RIVER  RAILROAD  COMPANY, 
Respondent. 

BaUroad  croiging  where  the  vieto  is  obitructed  —  contributory  negligence  qf  one  eroesing 

the  tracks — absence  of  flagman. 

A  party  crossing  in  a  wagon  the  tracks  of  a  railroad,  which  are  so  obstructed  by 
embankments  that  it  is  impossible  for  him  to  see  an  approaching  train  before 
reaching  the  tracks,  is,  nevertheless,  bound,  after  he  gets  to  the  tracks  and  in  a 
position  to  see,  to  look  up  and  down  as  far  as  he  is  able,  and  his  failure  to  do  so 
constitutes  contributory  negligence  on  his  part. 

The  fact  that  a  party  injured  upon  a  railroad  had,  at  times,  seen  a  flagman  at  the 
place  where  he  was  injured,  in  the  absence  of  evidence  that  he  had  habitually 
seen  a  flagman  there,  does  not  justify  his  assuming,  in  the  absence  of  the  flag- 
man, that  it  is  proper  for  him  to  cross  the  tracks. 

KeUogg  ▼.  The  New  York  Central  and  Hudson  Biwr  BaUroad  (79  N.  Y.,  72) 
distinguished. 

Appeal  by  the  plaintiff  John  Whalen  from  a  judgment  of  the 
Supreme  Court,  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  15th  day  of  April,  1889,  after  a  trial  before  the 
court  and  a  jury  at  the  New  York  Circuit,  at  which  the  plaintiff's 
complaint  was  dismissed  upon  the  merits,  with  costs. 

M,  J.  Keogh^  for  the  appellant. 

F.  Loomisj  for  the  respondent. 

Van  Bbunt,  P.  J. : 

This  action  was  brought  to  recover  damages  for  personal  injuries 
sustained  by  the  plaintiff  because  of  the  negligence  of  the  defendant. 
Upon  the  trial  the  complaint  was  dismissed  apparently  on  the  ground 
of  the  contributory  negligence  of  the  plaintiff. 

It  appears  from  the  evidence  that  the  defendant  is  engaged  in 
operating  the  New  York  Central  and  Hudson  River  Railroad,  and 
that  on  the  27th  of  May,  1887,  the  plaintiff  was  driving  an  ice 
wagon,  drawn  by  two  horses,  along  Two  Hundred  and  Sixth  street, 
and  while  traveling  upon  that  part  which  is  crossed  by  the  tracks  of 
the  railway  was  struck  by  defendant's  engine  and  injured. 

It  further  appeared  that  the  plaintiff  was  going  to  deliver  ice  to 
a  customer,  whose  store  was  on  the  west  side  of  the  track,  and  the 
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plaintifE  was  obliged  to  cross  the  track  to  get  to  the  store  to  deliyer 
ice.  The  street  through  which  he  was  traveling  descends  to  the 
track  at  a  steep  incline,  running  east  and  west  and  the  defendant's 
tracks  north  and  south.  On  the  northerly  side  of  Uie  street  there 
is  a  cut  in  the  rock  and  trains  in  this  cut  are  not  visible  to  persoDS 
coming  down  the  incline,  and  defendant's  trains  passing  through 
this  cut  could  not  be  seen  for  any  great  distance  on  account  of  the 
embankments,  except  from  a  point  100  feet  east  of  the  east  rail  of 
the  easterly  track,  so  that  after  a  person  passed  that  point  there  was 
no  view  along  the  tracks  until  the  tracks  themselves  were  reached. 

The  plaintiff  swore  that  he  had  delivered  ice  at  this  store  many 
times,  and  that  he  had  before,  at  times,  seen  a  flagman  where  tliis 
street  crossed  the  track  ;  that  there  was  no  flagman  at  the  cFossing 
at  the  time  of  the  accident,  and  as  he  approached  the  track  be  was 
on  the  lookout  for  all  signals  and  did  not  know  anything  until  be 
was  struck  by  the  train.  It  further  appears  from  his  evidence  that 
he  was  driving  his  horses  upon  a  jog,  not  exactly  a  trot,  faster  than 
a  walk,  and  had  a  big  ice  wagon ;  that  he  did  not  hear  anything; 
that  he  was  on  the  track  before  he  saw  the  train ;  and  that  he  neither 
stopped  before  crossing  the  tracks,  nor  did  he  look  up  or  down  after 
he  got  to  the  tracks,  but  that  he  looked  straight  ahead  and  went 
straight  ahead.  It  further  appears,  from  the  construction  of  his 
wagon,  that,  without  making  some  effort,  it  was  impossible  for  him 
to  look  other  than  straight  ahead,  and  that  the  first  that  he  noticed 
the  train,  the  horses  were  across  the  west  track,  and  the  next  instant 
the  plaintiff  was  hit.  In  another  place  he  says  the  first  he  saw  of  the 
train  was  when  the  horses  were  between  the  rails  of  the  track.  Tliis 
evidently  refers  to  the  rails  of  the  west  track,  he  having  crossed  the 
east  track  and  having  got  on  the  west  track  before  the  accident 
occurred. 

It  seems  to  us  that  here  was  conclusive  evidence  of  contributory 
negligence.  Conceding  that,  until  plaintiff  reached  the  track,  it  was 
impossible  for  him  to  see  an  approaching  train,  yet  he  was  bound, 
after  he  got  to  the  tracks  and  in  a  position  where  he  could  see,  to 
look  up  and  down  as  far  as  he  was  able.  This  he  utterly  failed  to 
do,  or  to  make  any  use  of  his  eyes  whatever,  looking  straight  ahead. 
It  Is  clear  that  if,  after  he  got  beyond  the  cut,  he  had  looked  to  see 
whether  any  trains  were  approaching  he  could  have  seen  them. 
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Bat  he  took  no  such  precaution.  He  took  the  risk  and  the  accident 
was  the  result 

It  is  claimed,  because  ho  saw  no  flagman  there  and  because  he  had 
before  seen  a  flagman  there,  he  had  a  right  to  assume  that  the  passage 
was  clear.  But  the  difficulty  is,  that  he  had  not  habitually  seen  a 
flagman  there.  He  testified  that  he  had  seen  a  flagman  there  at 
times,  and,  therefore,  he  knew  that  it  was  not  the  habit  to  keep  the 
flagman  there,  and  the  absence  of  the  flagman  under  such  circum- 
stances offered  no  invitation  to  him  to  cross  the  track  without  using 
ordinary  precautions. 

It  is  claimed  that  the  case  of  KdLogg  v.  Nefw  York  Central  and 
Hudson  River  Railroad  Compamy  (79  N.  T.,  72)  is  almost 
identical  with  the  case  at  bar.  An  examination,  however,  shows  a 
very  material  difference  between  that  case  and  the  case  at  bar.  The 
deceased  approached  the  track  in  a  one-horse  wagon ;  he  was  driving 
on  a  slight  trot  with  one  hand  and  holding  a  pail  of  butter  in  the 
other ;  that  he  was  familiar  with  the  locality,  living  near  the  crossing, 
and  that  he  approached  it  when  trains  were  due  from  both  north 
and  south,  the  wind  was  blowing  from  the  north.  The  deceased 
was  seen  a  moment  before  he  was  struck  looking  towards  the  north 
from  which  a  train  was  then  due ;  that  the  train  approaching  from 
the  south  struck  and  killed  him.  It  was  claimed  that  if  he  had 
looked  towards  the  south  he  would  have  escaped  harm.  A  verdict 
for  the  plaintiff  was  set  aside  by  the  General  Term  on  the  ground 
that  the  complaint  should  have  been  dismissed  because  of  the  con- 
tributory negligence  of  the  deceased.  The  Court  of  Appeals  held 
this  was  error,  upon  the  ground  that  it  was  not  proved  that  he  was 
heedless ;  that  the  evidence  showed  that  the  deceased  was  apparently 
aware  of  the  danger  and  that  a  train  was  at  that  time  to  be  expected 
from  the  north,  and  there  was  also  some  obstruction  interfering 
with  sight  in  that  direction.  For  a  moment  before  the  collision  he 
was  looking  in  that  direction  and  the  court  say :  ^^  We  cannot  say 
that  at  that  particular  time  he  should  have  looked  toward  the  south.'' 
And,  under  all  the  circumstances,  the  court  thought  that  it  was  for 
the  jury  to  determine  whether  he  exercised  that  care  which  the  law 
required  of  him. 

In  the  case  at  bar  the  evidence  absolutely  fails  to  show  the 
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slightest  attempt  upon  the  part  of  the  plaintiif  to  ascertain  whether 
any  trains  were  approaching,  but  he  looked  straight  ahead,  and  his 
view  straight  ahead  was  limited  by  the  construction  of  his  wagon. 
He  drove  across  the  track  heedlessly,  taking  no  precautions  whatever 
to  look  out  for  passing  trains. 

The  facts  are,  therefore,  essentially  difierent  from  those  of  the 
KdLogg  Case;  and  as  the  burden  of  proof  is  upon  the  plaintif  to 
show  that  he  was  not  guilty  of  contributory  negligence,  there  was 
no  evidence  from  which  a  jury  could  infer  that  he  had  not  been  bo 
guilty.  The  court  was,  therefore,  right  in  dismissing  the  compkunt 
and  the  judgment  should  be  affirmed,  with  costs 

Bbady  and  Daniels,  JJ.,  concurred. 

Judgment  affirmed,  with  costs. 


ANNIE  E.  SMITH,  Appellant,  t?.  FLETCHER  W.  CAMP, 
AS  Administratob,  wriH  THB  Will  Annexed  of  MABY 
ETTA  CAMP,  Deobasbd,  Respondent. 

AeknotDledffment  of  an  indebtedness  —  to  avoid  the  statute  of  limitations  it  must  U 

one  intended  to  be  communicated  to  the  creditor. 

An  acknowledgment  of  an  indebtedness,  in  order  to  prevent  the  running  of  the 
statute  of  limitations,  must  be  one  intended  to  be  communicated  to  tbe  creditor, 
or  to  influence  his  conduct,  and  a  written  memorandum  made  by  the  debtor, 
and  kept  in  her  possession  up  to  the  time  of  her  death,  and  thereafter  found 
among  her  papers  by  her  executor,  Is  not  such  an  acknowledgment  as  will  take 
the  claim  out  of  the  statute. 

Appeal  by  the  plaintiff  Annie  E.  Smith  from  a  judgment  of  the 
Supreme  Court,  entered  in  the  oflBce  of  the  clerk  of  the  county  of 
Kew  York  on  the  30th  day  of  April,  1890,  in  favor  oi  the  plaintiff; 
and  also  from  an  order  denying  plaintiff's  motion  for  a  new  trial 
made  upon  the  minutes  of  the  court. 

The  action  was  brought  to  recover  the  sum  of  $4,000,  and  was 
tried  at  the  New  York  Circuit  before  the  court  and  a  jury,  and  a 
verdict  was  rendered  in  favor  of  the  plaintiff  for  $259* 

E  S.  Pomeray,  for  the  appellant. 

W.  Mitchell,  for  the  respondent. 
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Van  Bbunt,  P.  J. : 

This  action  was  brought  to  recover  the  sum  of  $4,000,  with 
interest,  being  an  amount  alleged  to  have  been  loaned  by  the  plaintiff 
to  one  Mary  Etta  Camp  at  various  times  prior  to  December  28,  1882. 
The  complaint  also  alleged  that  on  said  December  28, 1882,  the  said 
Mary  Etta  Camp  acknowleged,  in  writing,  that  she  owed  the 
plaintiff  the  said  $4,000  so  loaned,  and  promised  to  pay  the  same, 
and  signed  said  acknowledgment  and  promise. 

Upon  the  trial  it  appeared  that  said  Mary  Etta  Camp  died  in 
Kovember,  1884,  leaving  a  last  will  and  testament,  dated  July  19, 
L883,  after  the  memorandum  hereinafter  mentioned.  By  said  will 
James  W.  Camp  was  appointed  executor,  to  whom  letters  testa- 
mentary were  duly  issued  upon  the  probate*  of  the  will.  The  executor 
having  died  the  defendant  was  duly  appointed  administrator  with 
the  will  annexed  This  action  was  originally  commenced  against 
the  executor  and  after  his  death  revived  as  against  the  administrator. 

The  answer  denied  the  loan,  acknowledgment  and  promise  to  pay 
and  set  up  as  a  separate  defense  the  statute  of  limitations,  and  the 
satisfaction  of  any  claim  by  reason  of  said  alleged  loan  by  a  legacy 
of  $5,000,  bequeathed  to  said  plaintiff  by  said  Mary  Etta  Camp  in 
her  last  will  and  testament. 

The  plaintiff  offered  in  evidence  a  certain  memorandum  book  of 

the  said  Mary  Etta  Camp,  in  the  possession  of  the  defendant,  in 

which  appeared  the  following  in  lead  pencil  in  the  handwriting  of 

said  Mary  Etta  Camp  : 

67  St.  Mark's  Plaob,      \ 

N.  Y*,  December  28th,  1 882.  \ 

I,  Mary  Etta  Camp,  of  the  city  of  New  York,  now  so  reside, 
being  of  sound  mind  but  of  uncertain  health,  do  make  this  my  last 
will  and  testament  in  case  I  am  not  able  to  make  out  more  fully  a 
statement  more  minute  in  its  details,  to  my  sister  Annie  E.  Smith 
must  be  paid,  out  of  my  estate,  $4,000  which  I  owe  her  and  my 
debts  which  I  may  leave  unpaid,  to 

Mary  Etta  Camp. 

Mary  Etta  Camp. 

Mary  Etta  Camp. 

This  memorandum  remained  in  the  possession  of  Mary  Etta  Camp 
in  her  lifetime,  and  on  her  death  was  found  amongst  her  papers  by 
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her  executor  and  produced  upon  the  trial  by  the  defendant  upon 
notice  by  the  plaintiff.  It  does  not  seem  to  have  been  seen  byanj- 
body  during  tlie  lifetime  of  the  decedent. 

There  were  certain  other  entries  in  the  book  put  in  evidence  by 
the  plaintiff,  made  since  the  Ist  of  April,  1881,  amounting  to  $175, 
which  appeared  to  be  the  acknowledgment  of  receipts  of  moneys 
from  the  plaintifE  by  the  decedent.  The  plaintiff  offered  to  prove 
items  in  these  books  prior  to  April  1, 1881,  aggregating  a  largesum 
of  money,  and  similar  to  those  mentioned  running  back  to  1872. 

This  action  having  been  commenced  on  the  9th  of  October,  1888, 
these  items  were  considered  to  be  barred  by  the  statute  of  limita- 
tions unless  they  were  revived  by  the  acknowledgment  of  December 
28,  1882,  and  they  were,  therefore,  excluded. 

The  court  thereupon  directed  a  verdict  for  the  sum  of  $J75  and 
the  interest ;  and  a  motion  having  been  made  for  a  new  trial,  which 
was  denied,  from  the  judgment  and  order  thereupon  entered  this 
appeal  is  taken. 

The  single  question  is,  whether  the  memorandum  dated  Decem- 
ber 28,  1882,  was  such  an  acknowledgment  as  took  the  claim  oat  of 
the  statute. 

It  is  well  settled  that  an  acknowledgment  to  prevent  the  statute 
of  limitations  from  running  must  be  intended  to  be  communicated 
to  the  creditor  or  to  influence  his  conduct ;  the  theory  being  that 
because  of  the  promise  and  acknowledgment  he  has  probably 
refrained  from  taking  those  steps  which  he  otherwise  would  have 
taken  to  prevent  the  statute  from  running. 

In  the  case  at  bar  it  does  not  appear  that  the  memorandum  in 
question  was  ever  intended  to  be  communicated  to  the  creditor 
during  the  lifetime  of  the  debtor,  or  in  anywise  to  influence  her 
conduct.  In  fact,  the  memorandum  appears  to  be  an  informal 
attempt  of  Mary  Etta  Camp  to  make  a  will,  and,  as  it  was  futile  for 
such  purpose,  its  objects  cannot  be  perverted  from  that  which  was 
intended  by  the  subscriber  into  an  acknowledgment  of  an  indebted- 
ness which  would  be  binding  upon  her.  Even  if  it  had  been  a  will 
formally  executed,  it  was  revoked  by  the  will  of  July  19, 1883,  and 
an  acknowledgment  signed  by  a  party,  recalled  before  the  creditor 
has  knowledge  of  it,  cannot  possibly  form  the  basis  of  a  claim  that 
the  statute  of  limitations  has  ceased  to  run. 
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The  whole  tendency  of  the  decisions  upon  this  subject  is,  that  the 
acknowledgment  must  be  communicated  to  the  creditor  for  the  pur* 
pose  of  influencing  his  action,  or  that  it  might  influence  his  action. 

It  is  not  necessary  to  cite  authorities  on  this  subject.  In  the 
Matter  of  Kendrick  (107  N.  Y.,  104)  an  acknowledgment  under 
oath  of  an  indebtedness  was  held  to  be  insufficient  to  take  the  debt 
out  of  the  statute,  because  it  was  not  made  to  the  creditor  nor  to  his 
agent  nor  to  any  one  acting  in  his  behalf ;  nor  was  it  intended  to  be 
communicated  to  him  or  to  influence  his  conduct.  And  it  was  held 
that  an  admission,  under  such  circumstances,  to  a  stranger  was  not 
effectual  to  rebut  the  presumption  of  payment,  or  to  revive  a  debt 
barred  by  the  statute.  Numerous  other  cases  might  be  cited  sus- 
taining the  principles  already  enunciated. 

We  think,  therefore,  that  the  judgment  and  order  appealed  from 
ahould  be  affirmed,  with  costs. 

Daniels,  J.,  concurred. 

BSADY,  J. : 

I  concur  with  some  reluctance. 
Judgment  and  order  affirmed,  with  costs. 


NEWMAN  CO  WEN  and  Othbbs,  Appellants,  v.  CHRISTINA 

ARNOLD  AND  Others,  Respondents. 

Bent  eoUeeted  by  a  receiver,  in  advance,  for  a  period  extending  beyond  t?ie  date  of  the 

sale  of  the  property — apportionment  of  the  rent, 

A  purchaser  at  a  sale  under  mortgage  foreclosure,  where  a  receiyer,  appointed 
to  collect  the  rents  during  the  pendency  of  the  action,  has  collected  the  rent  in 
advance  for  a  period  extending  beyond  the  day  at  which  the  sale  takes  place. 
Is  entitled  to  an  apportionment  of  the  rent  so  received  by  the  receiver,  and  to  be 
paid  such  amount  thereof  as  covers  the  period  of  time  subsequent  to  the  sale. 

Appeal  by  the  plaintiflfs  from  an  order  made  at  Special  Term, 
and  entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  5th  day  of  March,  1890,  whicli  directed  that  the  receiver  in  the 
above-entitled  action  pay  to  the  plaintiffs'  attorney  certain  expenses 
incurred  by,  and  commissions  owing  to,  the  agent  of  the  receiver, 
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and  denied  a  motion  to  apportion  the  October  rents  of  the  mort- 
gaged premisefi. 

The  action  was  brought  for  the  foreclosare  of  a  mortgage,  and 
pending  the  action,  and  on  March  29, 1889,  a  receiver  was  appointed 
of  the  rents,  issues  and  profits  of  the  mortgaged  premises.  Judg- 
ment was  entered  on  July  8,  1889,  and  at  a  sale  had  thereunder  the 
property  was  bid  in  by  the  plaintiffs,  who  received  the  referee's 
deed  on  the  4th  day  of  October,  1889,  prior  to  which  time  the 
receiver  had  received  the  October  rents  in  advance,  amounting 
to  $271.50. 

The  order  appealed  from  was  made  upon  an  application,  made  on 
behalf  of  the  plaintiffs,  for  an  order  directing  the  receiver  to  pay 
the  plaintiffs  the  proportion  of  tlie  October  rents  from  the  fourtli 
day  of  October,  and  also  to  pay  the  amount  due  one  Zittel,  the 
assignor  of  the  pjaintifi,  for  his  commissions  in  collecting  the  Octo- 
ber rents,  and  for  certain  disbursements  incurred  in  the  care  of  the 
premises. 

Lewis  Swndera^  for  the  appellants. 

Charles  H.  Zovett^  for  the  respondents. 

Brady,  J. : 

It  appeare  that  in  this  action  a  receiver  of  the  rents  and  profits 
was  appointed  on  the  twenty-ninth  of  March  last  and  collected  the 
rents,  which  were  payable  in  advance.  The  plaintiffs,  as  purchasers' 
received  their  deed  on  the  4th  of  October,  1889,  and  made  applica- 
tion that  the  receiver  pay  the  plaintiffs'  attorney,  expenses  of  the 
agent,  his  commissions  for  collecting  the  October  rents,  and  for  dis- 
bursements in  the  care  of  the  premises  prior  to  October  fourth,  and 
the  expenses  incurred  after  the  fourth  of  October,  during  that 
month,  amounting  to  twenty-nine  dollars,  and  also  to  apportion  the 
rent  for  October  to  the  plaintiffs.  The  plaintiffs  were  the  assignees 
of  the  agent,  Zittel,  for  value  of  his  claims  just  mentioned. 

The  application  for  the  payment  of  the  agent's  expenses  and 
commissions,  amounting  to  seventy-seven  doUare  and  one  cent,  with 
interest,  was  granted  and  tlie  amount  directed  to  be  paid,  but  the 
application  to  apportion  the  October  rents  was  denied.  A  supposed 
difficulty  which  presents  itself  in  the  consideration  of  this  appeal 
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arises  from  the  fact  that  it  is  alleged  bj  the  receiver  that  the  owner 
of  the  equity  of  redemption  had  not  been  served  with  notice  of  the 
motion,  and  this  point  is  taken.  It  is  quite  clear  that,  so  far  as  this 
appeal  is  concerned,  the  defendant  Fink  has  no  interest  whatever  in 
the  fund  that  is  left,  for  reasons  which  will  appear.  The  rent  was 
payable,  as  already  suggested,  in  advance;  but  the  only  rent  the 
receiver  could  take  was  for  the  first,  second  and  third  days  of 
October,  the  delivery  of  the  deed  making  him/uncttM  officio  there- 
after and  entitUng  the  plaintiffs  to  the  rent  accruing  subsequently. 
Where  the  purchaser  is  ready  and  willing  to  perform,  and  the  delay 
is  on  the  part  of  the  vendors,  tlie  purchaser  is  entitled  to  the  rents 
and  profits  from  the  time  when,  according  to  the  terms  of  the  con- 
tract, possession  should  have  been  delivered,  or  if  the  vendor  has 
remained  in  possession  he  is  chargeable  with  the  value  of  the  use 
and  occupation  from  the  same  period.  {Bostvmh  v.  Beaoh^  103 
N.  Y.,  423.)  The  receiver's  appointment  was  subject  to  the  sale  of 
the  premises,  the  purchase  of  them  under  it,  and  the  delivery 
of  the  deed  and  possession  of  the  premises.  Beyond  the  time  when 
the  purchase  was  completed  his  official  relations  to  the  parties  did 
not  exist,  and  he  could  not  collect,  on  the  first  of  October,  the  rent 
for  the  use  of  the  premises  from  the  fourth  of  October,  although 
payable  in  advance,  when  the  purchaser  became  entitled  to  the 
possession  of  the  premises. 

The  learned  counsel  for  the  respondent  suggests  that  in  the 
absence  of  a  statute  or  an  express  agreement  to  that  effect  rent  can 
never  be  apportioned  in  respect  to  time,  citing  the  following 
authorities :  Zvle  v.  Zule  (24  Wend.,  76) ;  The  Mayor  v.  Ketchvm 
(67  How.  Pr.,  161) ; .  Cheney  v.  Woodruff  (45  N.  Y.,  98). 

These  cases,  with  the  exception  of  Cheney  v.  Woodruff y  relate  to 
actions  brought  against  tenants,  and  that  case  is  decisive  of  the 
inability  of  a  purchaser  at  a  foreclosure  sale  to  recover  the  rent 
accruing  between  the  time  of  the  purchase  and  the  delivery  of  his 
deed.  None  of  these  cases,  therefore,  has  any  application  to  the 
question  in  hand.  All  that  the  owner  of  the  equity  of  redemption 
is  entitled  to  in  lands  mortgaged,  after  the  sale  under  the  mortgage, 
are  the  rents  which  become  due  down  to  the  period  when  the  pur- 
chaser under  the  decree  of  sale  becomes  entitled  to  the  possession 
of  the  land.     (Clason  v.   CorUy^  5  Sandf.,  447.)     If  the  rule  con* 
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tended  for,  perhaps  not  seriously,  by  the  respondents'  counsel  were 
to  prevail,  namely,  that  any  rental  of  premises  sold  under  foreclosure, 
which  accrued  by  being  payable  in  advance  the  day  before  the 
delivery  of  the  deed,  would  belong  to  the  owner  of  the  equity  of 
redemption,  then  the  purchaser  would  be  deprived  of  the  beneficial 
enjoyment  of  the  premises  for  such  period  as  the  rent  covered, 
whether  it  was  three  months,  six  months  or  a  year.  This  proposition, 
of  course,  is  wholly  untenable. 

The  order  appealed  from  must  be  reversed  and  the  motion 
ordered  reheard  at  the  Special  Term,  when,  if  necessary,  the  owner 
of  the  equity  of  redemption  can  be  brought  in. 

Van  Brunt,  P.  J.,  and  Daniels,  J.,  concurred. 

Order  reversed  and  motion  sent  back  to  Special  Term  to  be 
reheard. 


In  the  Mattsb  of  the  Appooation  of  BOBEBT  SCHELL,  eto., 

FOB  AN  ObDBB,  eto. 

1\do  incannstent  ord&n  made  on  the  aame  motion  —  astignment  by  a  dient  of  hit 
claim  against  hie  attorney  — eitforeement  thereof  by  the  aeeignee. 

Where  two  separate,  distinct  and  inconsistent  orders  are  entered  upon  a  single 
application  to  the  court,  with  nothing  upon  the  face  of  the  papers  to  show  that 
one  order  is  to  replace,  or  to  be  a  resettlement  of  the  other,  a  reversal  will  be 
ordered  on  appeal. 

Where  a  client,  having  a  claim  against  his  attorney,  arising  out  of  transacdons 
connected  with  that  relation,  assigns  his  claim,  the  assignee  cannot  take  pro- 
ceedings to  compel  the  attorney  to  pay  the  money  or  in  case  he  fails  to  do  so 
to  have  him  punished  as  for  a  contempt  of  court. 

Appeal  by  Peter  A.  Hargons  from  an  order  made  at  Special 
Term,  and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  26th  day  of  March,  1889,  directing  that  Peter  A. 
Hargous  pay  over  to  Robert  Schell  the  sum  of  $3,251.81,  received 
by  him  in  an  action  in  which  Edward  Schell  was  plaintiff  and  the 
Mayor,  Aldermen  and  Commonalty  of  the  City  of  New  York  were 
defendants,  and,  in  caee  of  hia  failure  so  to  do,  directing  that  a  pre- 
cept of  commitment  issue  against  him. 


MATTER  OP  SCHELL.  441 

First  Dbpabtment,  December  Tebk.  1890. 


The  application  was  made  bj  Eobert  Schell,  as  assignee  of  Edward 
Schell,  in  order  to  enforce  a  claim  made  by  Edward  Schell,  because 
of  moneys  collected  by  Peter  A.  Hargous  in  a  certain  action  in 
which  Edward  Schell  was  plaintiff  and  the  Mayor,  Aldermen  and 
Conmionalty  of  the  City  of  New  York  were  defendants. 

The  papers  on  appeal  contained  two  orders,  one  under  date  of 
March  23,  1889,  by  which  the  matter  was  referred  to  Peter  B. 
Olney,  Esq.,  to  take  proof  of  tlie  contracts  and  agreements  made 
between  Edward  Schell  and  Peter  A.  Hargous  for  compensation 
for  legal  services  in  vacating  or  reducing  a  certain  assessment  for 
the  Sixty-sixth  street  outlet  sewer  imposed  on  certain  lots  of  said 
Edward  Schell,  etc.,  and  the  other  under  date  of  March  26,  1889, 
which  directed  that  the  said  Peter  A.  Hargous  pay  to  Bobert 
Schell  $3,251.31,  or  that,  in  default  of  such  payment,  a  precept  of 
commitment  issue. 

Jf .  B.  Smithy  for  Peter  A.  Hargous,  appellant. 
Joh/n,  Ddehtmty,  for  Robert  Schell,  respondent 

Van  Bbunt,  P.  J. : 

The  papers  in  this  case  present  the  rather  curious  anomaly  of  two 
separate,  distinct  and  inconsistent  orders  being  entered  upon  a 
single  application,  with  nothing  upon  the  face  of  the  papers  to  show 
that  one  order  is  intended  to  replace  or  be  a  resettlement  of  the 
other. 

This  practice  is  one  that  is  not  to  be  encouraged,  and  if  no  other 
reason  existed,  we  think  it  would  form  a  sufficient  ground  for  a 
reversal  of  the  order  appealed  from.  But  there  are  other  points 
which  seem  to  be  fatal  to  the  apphcation,  and  these  may  as  well  be 
disposed  of  upon  this  appeal  as  at  any  other  time. 

It  appears  from  the  papers  in  the  case  that  the  appellant  had 
been  retained  by  one  Edward  Schell  to  vacate  an  assessment  and 
subsequently  to  recover  certain  moneys  paid  to  the  mayor,  etc., 
because  of  said  assessment.  It  was  claimed,  upon  the  part  of  the 
appellant,  that  he  had  two  distinct  retainers,  and  that  he  was  entitled 
nnder  such  retainers  to  retain  the  sum  of  fifty  per  cent  of  the 
recovery.  The  respondent,  however,  claims  that  he  was  only  enti- 
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tied  to  retain  twenty-five  per  cent,  and  that  the  respondent  was 
entitled  to  the  payment  of  the  balance.  Edward  Schell  assigned 
his  claim  against  the  appellant  to  one  Bobert  Schelly  who  brought 
this  proceeding  against  the  appellant  for  the  payment  of  the  money 
or  his  punishment  for  a  contempt. 

We  do  not  think  that  an  assignee  of  a  claim  against  an  attorney 
can  avail  himself  of  this  summary  remedy.  It  is  a  procedure 
strictly  between  attorney  and  client,  as  is  recognized  in  the  Matter 
of  Knapp  (85  N.  T.,  284),  and  by  the  assignment  of  his  claim 
against  the  attorney  the  client  cannot  assign  his  relationship.  It  is 
a  grievance  personal  to  himself.  It  is  because  of  the  relations  exist- 
ing between  attorneys  and  clients,  that  the  client  is  allowed  to  pursue 
this  extraordinary  remedy ;  and  it  is  because  it  is  the  duty  of  the 
court  to  see  that  the  attorney  acts  with  fidelity,  as  well  to  the  court 
as  to  the  client,  that  it  assumes  this  jurisdiction.  There  does  not 
seem  to  be  any  principle  upon  which  a  stranger,  simply  because  he 
has  become  the  owner  of  a  demand  which  had  once  been  owned  by 
a  client,  can  seek  this  protection  of  the  court.  The  court  does  not 
owe  any  duty  to  him.  He  has  not  confided  in  the  attorney  because 
of  this  summary  jurisdiction  which  he  might  invoke  for  his  protec- 
tion, and  he  stands,  therefore,  in  an  entirely  different  relation  to 
the  attorney  than  that  which  the  client  occupies. 

As  already  intimated,  it  is  the  duty  of  the  court  to  see  that  an 
attorney  acts  with  fidelity  towards  his  client.  No  such  obUgation 
is  placed  upon  the  court  as  to  strangers,  and  we  have  not  been  able 
to  find  any  occasion  on  which  such  authority  has  ever  been  assumed  or 
even  hinted  at.  There  certainly  is  no  fiduciary  relation  existing 
between  the  assignee  of  a  client  and  the  attorney.  Whatever 
obligations  may  exist  between  them  are  simply  contractual,  and  the 
assignee  in  taking  an  assignment  from  a  client  of  a  claim  against  an 
attorney  has  no  reason  to  suppose  that  he  can  claim  against  such 
attorney  the  penalties  which  a  client  may  invoke.  As  already 
stated,  the  right  depends  upon  the  relationship ;  upon  the  credit 
given  by  the  client  to  and  the  confidence  reposed  in  the  attorney 
because  of  his  being  an  oflScer  of  the  court.  To  hold  that  an  assignee, 
who  is  a  stranger  so  far  as  being  the  client  of  the  attorney  is  con- 
cerned, should  be  able  to  invoke  these  extraordinary  remedies 
would  be  to  establish  a  principle  wliich  would  entitle  any  creditor 
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of  an  attoruej  to  resort  to  the  same  procedure.  And,  further,  in 
this  case  there  was  a  dispute  as  to  what  the  contract  was  between 
the  attorney  and  client,  and  it  seems  to  us  that  unless  it  appears 
that  this  dispute  was  clearly  frivolous,  resort  to  these  proceedings 
should  not  be  encouraged. 

The  order  should  be  reversed,  with  ten  dollars  costs  and  disburse- 
ments and  the  application  denied. 

Babtlbtt  and  Barrett,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  diBbursementB  and 
application  denied. 


GEORGE  R.  GIBSON  and  Others,  Respondents,  t^.  THE 
AMERICAN  LOAN  AND  TRUST  COMPANY,  Appei^ 
LANT,  Impleaded,  etc. 

TnuiM  of  a  mortffoge  acting  in  bad  faith  to  the  bondholder — ir^unction. 

Where  it  appears  that  a  trust  company,  which  has  acted  as  trustee  under  a  mort- 
gage covering  lands  in  another  State,  given  by  a  corporation  as  collateral  to 
bonds  issued  by  it,  has  acted  in  bad  faith  in  the  prosecution  of  an  action  for  the 
foreclosure  of  the  mortgage,  and  in  a  manner  prejudicial  to  the  interests  and 
rights  of  the  holders  of  the  bonds,  such  trust  company,  its  officers,  agenta 
and  attorneys,  will  be  enjoined  by  the  courts  of  the  State  of  New  York  from 
taking  any  further  proceedings  in  the  matter,  pending  the  final  hearing  and 
determination  of  an  action  for  its  removal  as  trustee,  although  the  proceedinga 
in  foreclosure  are  pending  in  another  State,  and  relate  to  real  estate  therein. 

Appeal  by  the  defendant,  the  American  Loan  and  Trust  Com- 
pany, from  an  order  of  the  Supreme  Court,  made  and  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  14th  day 
of  March,  1890,  enjoining  the  defendant  from  taking  any  proceed- 
ings, under  a  decree  entered  in  the  District  Court  of  Otoe  county, 
Nebraska,  on  January  24, 1890,  in  an  action  in  which  the  American 
Loan  and  Trust  Company,  trustee,  was  plaintiff,  and  the  City  Water 
Company  of  Nebraska  City,  and  the  Nebraska  City  Water  and  Light 
Company,  and  the  American  Loan  and  Trust  Company,  trustee, 
were  defendants,  or  for  the  enforcement  thereof,  and  from  taking 
any  proceedings  or  acting  as  trustee  under  a  deed  of  trust  made  to 
the  said,  the  American  Loan  and  Trust  Company,  by  the  City  Water 
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Company  of  Nebraska  City,  except  to  defend  an  action,  brought  bj 
the  same  plaintiffs  named  in  the  action  in  which  snch  order  uras 
made,  in  the  District  Court  of  Otoe  county,  Nebraska. 

Robert  Z.  HarrUonj  for  the  appellant 

E.  EUery  Anderson^  for  the  respondents. 

Daniels,  J. : 

The  action  has  been  brought  in  favor  of  the  holders  of  bonds 
issued  by  the  City  Water  Company  of  Nebraska  City  in  the  State 
of  Nebraska.  The  total  issue  of  tlio  bonds  amounted  to  the  sum  of 
$150,000.  Each  bond  was  for  the  sum  of  $1,000,  and  secured  by  a 
mortgage  upon  the  property  of  the  Water  Company.  This  mort- 
gage was  executed  and  delivered  to  the  American  Loan  and  TruBt 
Company  of  the  City  of  New  York  in  trust  for  the  security  and 
benefit  of  the  holders  of  the  bonds.  The  Water  Company  made 
default  in  the  payment  of  interest  upon  the  bonds,  and  at  the  request 
of  the  holders  of  sixty-one  of  the  bonds  the  Trust  Company  com- 
menced an  action  in  the  District  Court  of  Otoe  county,  Nebraska, 
to  foreclose  the  mortgage  and  sell  the  mortgaged  property.  Before 
this  action  was  commenced,  and  after  the  execution  and  delivery 
of  the  mortgage,  another  corporation  was  organized  in  the  city  of 
Nebraska  called  the  Nebraska  City  Water  and  Light  CompaDy. 
And  after  the  organization  of  that  company  the  City  Water  Com- 
pany, the  mortgagor,  transferred  its  property,  covered  by  the  mort- 
gage, to  a  person  who  conveyed  it  to  the  Nebraska  City  Water  and 
Light  Company,  which  then  incumbered  it  by  a  mortgage  for 
$250,000.  After  this  transfer  and  conveyance  the  grantee  made 
additions  to  and  improvements  upon  the  property,  and  these  facts 
were  alleged  in  the  petition  for  the  commencement  of  the  action 
for  the  foreclosure  of  the  mortgage.  That  company  answered  the 
petition,  alleging  that  it  had  purchased  real  property  and  built 
water-basins,  and  provided  apparatus  for  the  use  of  the  company, 
and  had  obtained  the  performance  of  architect  and  engineering 
services,  and  that  the  amount  expended  therefor  was  necessary  to 
keep  the  plant  in  running  order  and  retain  the  customers  of  the 
City  Water  Company,  and  that  it  amounted  to  the  sum  of  $25,000, 
for  which  a  priority  was  claimed  in  the  action  over  the  mortgage 
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to  the  Trust  Company.  Other  answers  were  served  in  the  action,  but 
containing  no  allegations  affecting  this  part  of  the  action.  And 
after  the  issues  had  been  framed  the  cause  appears  to  have  been 
brought  on  for  a  hearing  by  consent  of  the  parties  and  a  decree  was 
entered  in  conformity  to  the  prayer  of  the  petition,  and,  also,  finding 
due  to  the  Nebraska  City  Water  and  light  Company,  as  a  first  lien 
upon  the  property,  this  sum  of  $25,000.  No  contest  appears  from 
the  docket  entry  in  the  action  to  have  taken  place  concerning  the 
allowance  of  this  sum  of  money,  nor  any  adjudication  by  the  court 
determining  it  to  be  a  prior  incumbrance  upon  the  property  to  the 
mortgage  previously  given  by  the  City  Water  Company.  But  what 
took  place  at  the  trial  appears  from'  the  docket  entry  to  have  been 
the  result  of  consent  on  the  part  of  the  attorneys  and  counsel 
representing  the  two  water  companies  and  the  trustee  to  which  the 
mortgage  had  been  given.  It  further  appeared  that  one  of  the 
attorneys  who  had  been  employed  to  and  did  represent  the  Trust 
Company  in  the  commencement  and  prosecution  of  the  foreclosure 
action  was  one  of  the  incorporators  of  the  Nebraska  City  Water  and 
Light  Company.  The  attorney  who  represented  the  mortgagor  in 
the  mortgage  was  also  an  incorporator  in  that  company,  and  so  was 
the  attorney  who  represented  and  appeared  for  the  Nebraska  City 
Water  and  Light  Company.  And  it  was,  accordingly,  their  interest 
to  promote  aqd  maintain  all  such  advantages  as  might  be  secured 
for  the  Nebraska  City  Water  and  Light  Company,  in  preference  to 
those  of  the  Trust  Company  under  the  mortgage  and  the  plaintiff  in 
the  foreclosure  action.  There  was  reason,  therefore,  for  believing, 
in  the  disposition  which  was  made  of  the  foreclosure  action  by  the 
judgment  or  decree  agreed  to  be  entered,  that  the  rights  and  interests 
of  the  holders  of  the  bonds  secured  by  the  mortgage  had  been  so 
far  disregarded  and  sacrificed,  and  that  this  had  been  done  under 
the  authority  and  with  the  connivance  of  the  Trust  Company  itself. 
When  these  facts  came  to  the  knowledge  of  the  plaintiffs,  measures 
were  taken  by  way  of  correspondence  to  induce  the  Trust  Company 
to  permit  the  plaintiffs  to  be  represented  in  the  foreclosure  action 
to  secure  a  proper  observance  and  vindication  of  their  own  rights 
under  the  mortgage.  But  this  was  declined  on  the  part  of  the 
Trust  Cpmpany,  which  refused  to  authorize  or  consent  to  such  inter- 
ference.    And  this  refusal  tended  to  confirm  the  belief  that  the 
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Trust  Company  was  not  in  good  faith  prosecuting  the  foreclosure 
suit  for  the  promotion  of  the  interests  and  the  protection  of  the 
rights  of  the  holders  of  the  bonds.  And  this  action  was  thereupon 
commenced  to  obtain  a  judgment  for  the  removal  of  the  Trust 
Company  as  trustee  under  this  mortgage,  and  for  the  appointment 
of  another  trustee  to  maintain  and  enforce  the  trusts  created  by  its 
provisions.  The  complaint  in  the  action  prayed  for  the  issuing  of 
an  injunction  in  the  meantime  restraining  the  Trust  Company,  its 
officers,  agents,  attorneys  and  servants,  from  proceeding  in  any  way 
in  the  foreclosure  action,  and  from  executing  the  judgment  or  decree 
which  had  been  entered,  or  taking  any  other  steps  or  proceedings  as 
trustee  under  the  trust  deed.  And  the  court,  considering  these 
facts  to  have  been  established  by  the  proofs  produced  in  the  case, 
continued  the  injunction  which  had  previously  been  issued  having 
this  effect,  but  leaving  the  Trust  Company  at  liberty  to  take  such 
defensive  measures,  or  receive  such  sums  of  money  as  should  be 
necessary  for  the  protection  of  the  rights  of  the  holders  of  the  bonds. 
In  support  of  the  appeal  which  has  been  taken  from  this  order, 
the  objection  has  been  urged  that  the  court  is  without  jurisdiction 
to  restrain  the  trustee  from  carrying  on  or  consummating  these  pro- 
ceedings in  the  District  Court  of  Otoe  county,  in  the  State  of 
Nebraska.  And  the  case  of  Cole  v.  Cunningham  (133  U.  S.,  107), 
and  those  cited  in  the  course  of  the  opinion,  have  been  relied  upon 
chiefly  as  authorities  maintaining  this  objection.  But  neither  that 
case,  nor  anything  which  was  decided  in  Phdpa  v.  McDonald  (99 
IT.  S.,  298),  has  any  tendency  to  sustain  this  objection.  On  the  con- 
trary, it  is  conceded,  as  it  has  frequently  been  held,  where  a  necessity 
for  the  injunction  appears  to  exist,  that  the  courts  of  one  State  may 
enjoin  the  party  within  its  jurisdiction  from  proceeding  in  an  action 
pending  in  another  State.  And  so  it  has  been  held,  not  only  in  this 
State  but  in  others,  as  the  authorities  collated  and  discussed  in  C0I4 
V.  Cunningham  clearly  prove  and  establish.  So  far  as  objection 
has  been  taken  to  the  jurisdiction  of  this  court  over  this  action,  it  is 
plainly  without  support.  Neither  can  the  action  be  defeated  for 
the  reason  that  all  the  owners  of  bonds  secured  by  the  mortgage 
are  not  made  parties  to  it.  For  it  has  been  brought  by  the  plaintifEs 
as  the  owners  of  eighty-five  of  the  bonds,  forming  more  than  a 
majority  of  those  secured  by  the  mortgage.    And  they  are  prose- 
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cnting  it  under  the  authority  of  section  448  of  the  Code  of  Civil 
Procedure,  not  only  for  the  benefit  of  themselves,  but  of  the  other 
bondholders  who  may  elect  to  make  themselves  parties  to  the  litiga- 
tion. This  section  has  provided  where  the  question  is  one  of  com- 
mon or  general  interest  of  many  persons,  or  where  the  persons  who 
might  be  made  parties  are  very  numerous,  and  it  may  be  impracti- 
cable to  bring  them  all  before  the  court,  that  one  or  more  may  sue 
or  defend  for  the  benefit  of  all.  And  as  the  holders  of  these  bonds 
are  numerous,  that  is  a  sufScient  authority  for  the  support  of  the 
action  by  these  plaintiffs  for  their  own  benefit,  as  well  as  that  of 
the  holders  of  the  other  bonds. 

The  action  is  against  the  Trust  Company,  which  is  a  corporation 
formed  under  the  laws  of  this  State,  and  it  is,  therefore,  directly 
subject  to  the  jurisdiction  and  authority  of  tliis  court.  Indeed, 
there  would  seem  to  be  no  other  authority  provided  for  the  removal 
of  the  trustee  beyond  that  which  the  courts  of  this  State  are  author- 
ized to  exercise,  for  it  is  directly  within  the  reach  only  of  the 
process  of  this  court,  and  subject  to  any  judgment  which  may  be 
recovered  against  it  in  the  action.  And  that  is  sufficient  to  answer 
all  tlie  requirements  of  jurisdiction  on  the  part  of  the  court.  For  no 
disability  appears  to  exist  on  the  part  of  the  plaintiffs  preventing 
the  prosecution  of  the  action  by  them,  even  though  a  portion  of 
them,  as  the  affidavits  show  the  fact  to  be,  are  not  residents  of  the 
State  of  New  York.  The  defendant  is  here,  and  if  an  equitable 
right  exists  for  its  removal,  the  plaintiffs  are  entitled  to  enforce  that 
right  through  the  instrumentality  of  this  jurisdiction. 

That  the  Water  Company  of  Nebraska  City  may  not  be  brought 
into  the  action  by  any  proceeding  which  has  been  provided  for  the 
service  of  the  summons  upon  a  resident  of  another  State  will  not 
necessarily  defeat  the  action,  for  that  comj^any  has  no  direct  interest 
in  the  controversy  existing  between  these  bondholders  and  this 
trustee.  It  is  not  proposed,  and  could  not  be,  to  remove  the  trustee 
on  account  of  any  misconduct  on  the  part  of  the  Nebraska  City 
Water  Company,  but  the  action  has  been  brought  for  its  removal, 
because  of  its  own  misconduct  in  consenting  to  the  charge  of  this 
sum  of  $25,000  as  a  superior  lien  upon  the  property  covered  by  the 
mortgage,  when,  under  the  authority  of  the  law,  the  City  Water 
and  light  Company  was  entitled  to  no  such   advantage.     The 
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ground  of  the  action  is  the  alleged  misconduct  of  the  Trust  Com- 
pany itself,  and  no  injury  whatever  can  result  to  the  Nebraska  City 
Water  Company  from  the  removal  of  the  Trust  Company,  as  trustee 
under  this  mortgage ;  and,  for  that  reason,  if  jurisdiction  shall  be 
incapable  of  being  acquired  over  that  company,  this  failure  does  not 
appear  to  constitute  a  defense  to  the  action.  But  as  to  that  no 
definite  decision  is  required  to  be  made,  for  the  company  may  still 
appear  and  make  itself  a  party  to  this  litigation.  But  if  it  does 
not,  then  the  question  will  for  the  first  time  arise  whether  the 
action  can  be  maintained  without  that  company  becoming  a  party. 

That  the  consent  should  not  have  been  given,  by  which  the 
expenses  of  improvements  upon  the  mortgaged  property  were  made 
a  superior  lien  to  the  first  incumbrance,  appears  to  be  reasonably  well 
supported  by  the  authorities,  for  they  sustain  the  rule  to  be,  where 
a  mortgage  has  been  given  upon  real  estate,  that  improvements^  or 
fixtures  or  machinery,  afterwards  added  to  or  affixed  upon  the 
property,  become  subordinated  to  the  preceding  mortgage,  and  are 
liable  for  the  payment  of  the  mortgaged  debt  the  same  as  the  prop* 
erty  to  which  the  articles  are  afterwards  annexed.  This  principle 
is  settled  by  the  following  as  well  as  other  authorities :  Smith  v. 
Gaockoin  (2  GreenL,  173);  FramMand  v.  MouUon  (5  Wis.,  1); 
Winalow  v.  MercKami^  Insura/nce  Co.  (4:  Mete.,  806) ;  PeUenffiU 
V.  Evima  (5  N.  H.,  54) ;  Butler  v.  Page  (7  Mete.,  40) ;  aud  in 
Snedeker  v.  Warring  (2  Keman,  170,  174),  where  it  was  said  in  the 
opinion  that  "  permanent  erections  and  other  improvements  made 
by  the  mortgagor,  on  the  land  mortgaged,  become  a  part  of  the 
realty  and  are  covered  by  the  mortgage."  And  the  same  rule  is 
equally  as  applicable  where  the  improvements  and  erections  shall  be 
made  by  a  party  acquiring  title  under  the  mortgagor  subsequent 
to  the  mortgage.  And 'to  the  same  eflFect  is  McFadden  Y.Van 
Bu7*en  (50  Hun,  361).  And  this  principle  has  also  been  applied  to 
growing  crops  upon  land  mortgaged,  as  will  be  seen  by  1  Hilliard 
on  Mortgages  ([3d  ed.]  180,  note  C.) 

If  the  Trust  Company  authorized  its  attorney  and  couned  to^ 
consent  to  the  subordination  of  the  lien  of  the  mortgage  to  the 
expenditures  alleged  to  have  been  made  upon  the  mortgaged 
property,  then,  certainly,  it  is  chargeable  with  that  degree  of  mia- 
conduct  which  may  properly  result  in  its  removal.     (People  v. 
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JfortOTiy  5  Seld.,  176;  Quaclcehhoas  v.  Southwick^  41  N.  Y.,  117.) 
And  that  this  conpent  resulted  from  its  preceding  authority,  or 
subsequent  acquiescsence,  may  be  inferred  from  the  papers  in  the 
case  exhibiting  what  has  taken  place  and  the  refusal  of  the  Trust 
Company  to  permit  any  person  representing  these  plaintiffs  from 
intervening  for  their  own  protection  in  the  foreclosure  action. 

The  inability  of  this  court  to  appoint  another  trustee  under  the 
mortgage,  in  case  the  Trust  Company  shall  be  removed,  will  not 
defeat  the  action,  for,  by  the  eighth  paragraph  of  the  mortgage  it 
has  been  provided  that  a  majority  in  number  and  value  of  tlie  bond- 
holders may,  by  an  instrument  in  writing,  under  their  hands,  duly 
acknowledged  or  proved,  and  recorded  in  Otoe  county,  appoint  or 
select  one  or  more  person  or  persons,  or  any  other  corporation, 'to 
be  a  trustee  under  the  mortgage  in  case  of  the  removal  of  this  Trust 
Company.  This  provision  secures  ample  authority  to  the  bond- 
holders to  select  a  trustee  to  execute  and  enforce  the  trusts  and 
obligations  created  by  the  mortgage  if  tliis  Trust  Company  shall  be 
removed  by  the  judgment  of  this  court  from  its  position.  And 
that,  certainly,  tends  to  restrict  this  litigation  to  the  determination 
whether  the  trustee  shall  or  shall  not  be  removed  from  its  office 
under  the  mortgage.  And  to  that  extent  there  seems  to  be  no  well- 
founded  objection  to  the  jurisdiction  or  authority  of  this  court. 

The  order  from  which  the  appeal  has  been  taken  should,  there- 
fore, be  affirmed,  with  ten  dollars  costs  and  the  disbursements. 

Van  Bbunt,  P.  J.,  and  Bbady,  J.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
Huh  —  Vol.  L  Vm       67 
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FANNIE  W.  READING,  Respondent,  v.  JAMES  B.  HAGGIN, 

Appellant. 

AsUonfoT  an  aeeourU  of  the  management  and  salee  of  land  in  another  State— tehen 
it  i$  not  neeeeeary  to  allege  that  the  drfendant  has  money  belonging  to  the  pkUnlif— 
Jurisdiction  of  the  courts  of  the  State  of  New  York. 

An  action  was  brought  to  compel  the  rendering  of  an  account  by  the  defendant 
concerning  the  management  and  dispoaition  of  certain  lands  situate  in  the  State 
of  California,  as  to  which  a  contract  had  existed  between  the  plaintiff  and 
defendant,  by  which  certain  of  the  lands  were  to  be  conveyed  by  the  plaintiff  to 
the  defendant,  and  other  lands  were  to  be  acquired  by  the  defendant  under  the 
purchase  and  foreclosure  of  a  mortgage  thereon,  all  of  which  propertj 
the  defendant  was  to  sell,  at  such  time  as  he  deemed  advisable,  and  after 
repaying  to  hlmseif  the  amount  expended  by  him  was  to  pay  to  the  plaintiff 
one-third  of  any  excess  over  and  above  the  same,  and  to  himself  retain  the  other 

two-thirds. 

I 

The  plaintiff  alleged  that  the  land  was  conveyed  by  her  pursuant  to  the  contract 
with  the  defendant,  and  that  other  property  was  purchased  under  a  mortgage 

'  foreclosure  as  contemplated  by  the  contract,  and  that  defendant  thereafter  had 
sold  said  lands,  or  part  thereof,  and  out  of  the  proceeds  of  said  sale  had  retained 
all  money  expended  by  him  in  the  purchase,  and  all  disbursements  made  in 
connection  with  such  lands,  but  had  failed  to  account  for  and  pay  over  to  the 
plaintiff  one-third  of  the  excess  of  the  moneys  received,  and  demanded  Judgmeot 
for  an  account  of  the  dealings  and  transactions  of  the  defendant  under  his  con- 
tract, and  of  the  moneys  received  and  expenditures  made  by  him,  and  that  he 
pay  to  her  such  sum  as  might  be  found  to  be  due  to  her. 

To  this  complaint  the  defendant  interposed  a  demurrer  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 

Held,  that  while  the  complaint  did  not  allege,  unless  by  way  of  inference,  that 
the  defendant  had  money  arising  from  the  execution  of  the  trust  created  by  the 
agreement,  which  should  be  paid  over  by  him  to  the  plaintiff,  that,  nevertlie- 
less,  the  plaintiff  was  entitled  to  a  full  and  clear  exposition  and  statement  of 
what  had  been  done  by  the  defendant  in  the  management  and  disposition  of  the 
estate. 

That  it  was  not  indispensable  that  the  plaintiff  should  allege  that  the  defendant 
had  funds  in  his  hands,  obtained  from  the  property,  which  he  should  pay  to  her. 

It  was  further  objected  that  the  complaint  stated  no  cause  of  action,  within  the 
jurisdiction  of  a  court  of  the  State  of  New  York,  for  the  reason  that  the  lands 
were  situate  in  the  State  of  California,  and  their  management  was  confined  to 
that  State. 

ffdd,  that  as  to  the  question  relating  to  the  conduct  of  the  defendant  in  the  man- 
agement and  disposition  of  the  lands,  and  the  uses  made  by  him  of  their 
proceeds,  that  the  courts  of  the  State  of  New  York  had  jurisdiction  over  the 
subject-matter  of  the  action. 


READING  V.  HAGGIN.  451 

Fntar  Dbpabtmbnt,  Dbcbmbbb  Tbbm,  1890. 

Apfbai^  by  the  defendant  James  B.  Haggin  from  a  judgment  of 
the  Supreme  Court,  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  25th  day  of  February,  1890,  in  favor  of  the 
plaintiff,  overruling  the  defendant's  demurrer  to  the  plaintiffs 
complaint. 

Charlea  B.  Alexander j  for  the  appellant. 
Charles  M.  Da  Costa,  for  the  respondent. 

Daniels,  J. : 

The  plaintiff  commenced  this  action  for  an  accounting  by  the 
defendant  concerning  the  management  and  disposition  of  lands  situ- 
ated in  the  State  of  California.  It  is  stated  in  the  complaint  that 
in  July,  1871,  she  entered  into  a  contract  with  him  for  a  valuable 
consideration,  to  make  and  deliver  to  him  a  good  and  sufficient  deed 
of  all  her  right,  title  and  interest  in  and  to  attract  of  land  known  as 
the  Heading  Ranch,  or  so  much  thereof  as  would  constitute  20,000 
acres,  and  for  which  he, 

"Agreed  among  other  things  to  purchase  a  certain  mortgage 
on  said  estate  known  as  the  Hensley  mortgage,  and  so  much  of 
the  indebtedness  against  said  estate  of  Pearson  B.  Reading,  as  he 
may  deem  proper,  and  to  cause  said  property  of  said  estate  to  be 
sold  to  satisfy  said  indebtedness,  and  defendant  further  agrees  that 
if  at  such  sale  of  said  estate  he  shall  purchase  said  estate,  he  shall 
hold  the  said  property  so  purchased  together  with  the  property  so 
agreed,  as  aforesaid,  to  be  conveyed  to  him  until  such  time  as  he 
deems  advisable,  when  he  may  sell  and  dispose  of  the  entire  tract 
of  land  so  purchased  by  him  and  so  conveyed  to  him  by  the  plaintiff, 
until  such  time  as  he  deems  advisable,  and  out  of  the  proceeds  of 
said  sale  shall  retain  all  moneys  by  him  expended  in  the  purchase  of 
the  said  land  and  of  said  claims  in  and  about  the  said  land  for  taxes 
or  expenses  thereon  or  in  connection  therewith,  together  with  the 
interest  thereon  from  the  date  of  payment  at  the  rate  of  one  per 
cent  per  month,  and  shall  pay  to  plaintiff  the  one-third  of  any  excess 
over  and  above  any  such  advancements,  outlays  and  expenditures  with 
the  interest  as  aforesaid,  defendant  retaining  the  other  two-thirds." 

The  complaint  further  states  that  she,  thereupon,  and  about  the 
same  time  conveyed  the  land  to  him.     And  about  two  months  there 
after  executed  and  delivered  another  deed  of  the  same  property  to  him, 
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to  more  fully  parry  out  the  terms  of  the  agreement  first  entered  into. 
It  ifl  then  alleged  that  the 

'^  Plaintiff  is  informed  and  believes  that  defendant,  in  accordance 
with  the  terms  of  said  agreement  hereinbefore  in  paragraph  first  of 
this  complaint  mentioned,  did  purchase  the  mortgage  on  said  Reading 
Ranch,  known  as  the  Hensley  mortgage  and  other  indebtednesses, 
against  the  estate  of  Pearson  B.  Reading,  deceased,  and  did  cause 
the  said  property,  known  as  the  Reading  Branch,  to  be  sold  to  satisfy 
said  mortgage  and  other  indebtednesses,  and  did  cause  the  said  prop- 
erty so  sold  to  be  conveyed  to  himself,  and  thereafter  did  sell  and 
dispose  of  said  lands  or  part  thereof,  and  out  of  the  proceeds  of  said 
sale  did  retain  all  moneys  by  him  expended  in  the  purchase  of 
said  land  and  of  said  claims  and  in  about  the  land  for  taxes  or 
expenses  thereon  or  in  connection  therewith,  together  with  interest 
from  the  date  of  payment  at  the  rate  of  one  per  cent  per  month. 

But  defendant  has  failed  to  account  for  and  pay  over  to  plaintiff 
one-third  of  the  excess  of  the  moneys  or  any  of  the  moneys  received 
by  him  on  said  sale  of  said  property  over  his  advancements,  outlays 
and  expenditures,  and  has  neglected  and  refused  to  pay  and  account 
for  the  same,  although  he  has  been  continuously  requested  and 
urged  to  do  so ;  and  defendant  is  and  remains  accountable  to  plaintiff 
for  said  one-third  of  the  excess  of  the  moneys  received  by  him  on 
said  sale  of  said  property  over  his  advancements,  outlays  and 
expenditures." 

And  in  addition  thereto,  that  on  or  about  the  15th  of  June,  1888, 
he  delivered  to  her  a  statement  of  receipts  and  disbursements,  but 
so  general,  vague  and  indefinite  that  it  failed  to  give  her  accurate 
and  definite  information  concerning  the  execution  of  the  trust 
which  he  had  undertaken,  as  that  was  set  forth  in  the  agreement 
made  between  them.  And  judgment  is  then  demanded  for  an 
account  of  the  dealings  and  transactions  of  the  defendant  under 
tliis  contract,  and  of  the  moneys  received,  and  expenditures  made 
by  him,  and  that  he  be  adjudged  to  pay  her  such  sum  as  might  be 
found  to  be  due  and  owing  to  her. 

The  ground  of  objection  stated  in  the  demurrer  is,  that  the  com- 
plaint failed  to  state  facts  sufficient  to  present  a  cause  of  action. 
But  while  it  is  true  that  it  is  not  alleged,  unless  by  way  of  inference, 
that  the  defendant  has  money,  proceeding  from  the  execution  of  the 


READING  V.  HAGGIN.  453 


FIB8T  DlU^ABTMEKT,  DECEMBER  TbRM,  1890. 


trust  created  by  the  agreement,  which  should  be  paid  over  by  him 
to  her,  still,  what  was  done  under  the  agreement  to  carry  it  into 
effect  and  by  himself  since  that  time  in  the  management  and  dispo- 
sition of  the  estate,  entitled  her  to  a  full  and  clear  exposition  of  its 
affairs.  The  business  had  been  in  progress  for  upwards  of  eighteen 
years,  and  it  was  due  to  the  plaintiff  that  she  should  be  accurately 
informed  of  what  had  transpired,  and  of  the  present  condition  of 
the  part  of  the  estate  remaining  unsold.  And  that  she  could  only 
obtain  voluntarily  or  involuntarily  from  the  defendant.  It  was  not 
indispensable  that  she  should  allege  that  the  defendant  had  funds  in 
his  hands  obtained  from  the  property  which  should  be  paid  to  her. 
That  she  could  not  do  in  the  absence  of  information  from  him 
exhibiting  the  condition  of  the  estate.  And  she  became  entitled  to 
that  information  for  the  purpose  of  ascertaining  whether  he  with- 
held from  her  moneys  obtained  from  the  property  which  he  ought 
to  pay  over.  That  was  the  scope  and  design  of  the  action,  and  it 
seems  to  be  within  the  limits  of  the  authorities.  Upon  this  subject 
it  has  been  said  that  wherever  the  account  stands  npon  equitable 
claims,  or  has  equitable  trusts  attached  to  it,  the  jurisdiction  is 
absolutely  universal.  And  that  cases  of  accounts  between  trustees 
and  ceatuis  qtce  trust  may  properly  be  deemed  confidential  agencies, 
and  are  peculiarly  within  the  appropriate  jurisdiction  of  courts  of 
equity.  (1  Story's  Eq.  Jur.  [5th  ed.],  §§  454, 465.)  The  beneficiary 
is  entitled  to  an  account  of  the  acts  and  management  of  the  trustee, 
or  qv^^  trustee,  and  if  it  cannot  be  voluntarily  obtained,  then  to  the 
aid  of  a  court  of  equity  to  secure  it.  And  that  is  the  ground  upon 
which  the  case  of  Marvin  v.  Brooks  (94  N.  T.,  71,  80,  81)  appears 
to  have  been  decided.  And  that  the  trust  or  fiduciary  obligations 
there  related  to  money  to  be  invested  in  property,  and  here  in 
property  to  be  managed  and  disposed  of  for  the  joint  benefit  of  the 
parties,  will  not  interfere  with  this  application  of  that  decision. 
If  the  jurisdiction  extended  to  the  former,  it  necessarily  must  include 
the  latter.  The  case  of  Uhlman  v.  New  York  Life  Insurance 
Company  (109  N.  Y.,  421)  in  no  way  infringes  on  this  statement 
of  the  jurisdiction,  for  the  plaintiff  failed  there  because  the  element 
of  a  trust  was  held  not  to  enter  into  it. 

The  cases  so  numerously  cited  by  the  defendant's  counsel  were  • 
brought  on  entire  contracts  before  the  period  for  their  complete  per- 
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formance  had  expired,  and  have  no  application  to  this  action.  They 
were  actions  at  law  depending  upon  the  fact  of  full  performance  for 
their  success  and  do  not  now  need  to  be  specially  examined.  While 
liere  the  action  is  supported  by  the  plaintiffs  right  to  an  account, 
of  which  she  has  been  deprived  by  the  defendant. 

In  support  of  the  demurrer  it  has  been  further  objected  that  the 
complaint  states  no  cause  of  action  within  the  jurisdiction  of  this 
court,  for  the  lands  are  situated  in  the  State  of  California,  and  their 
management  was  confined  to  that  State.  But  the  action  does  not 
I  BO  much  relate  to  the  lands  as  to  the  conduct  of  the  defendant  in 
[  their  management  and  disposition  and  the  uses  made  by  him  of  their 
i  proceeds.  And  over  that,  as  the  defendant  has  been  found  within 
this  State,  this  court  has  jurisdiction.  This  general  subject  was  at 
an  early  day  considered  in  the  case  of  Massie  v.  WatU  (6  Grandi, 
148),  where,  after  an  examination  of  the  authorities,  it  was 
concluded  that,  ^'  upon  the  authority  of  these  cases,  and  of  others 
which  are  to  be  found  in  the  books,  as  well  as  upon  general 
principles,  this  court  is  of  opinion  that,  in  a  case  of  fraud,  of  tmst 
or  of  contract,  the  jurisdiction  of  a  Court  of  Chancery  is  sustainable 
wherever  the  person  be  found,  although  lands  not  within  the  juris- 
diction of  that  court  may  be  affected  by  the  decree.''  (Id.,  160.) 
And  that  very  aptly  includes  this  case,  and  it  has  since  been  followed 
without  dissent.  (  Watkins  v.  Hobman^  16  Peters,  25, 67 ;  Sut/phen  v. 
Fowler  J  9  Paige,  280,  282 ;  JVewton  v.  Branson^  3  Kern.,  587 ; 
Gardner  v.  Ogden,  22  N.  Y.,  327.) 

It  is  not  necessary  to  consider  whether  this  objection  is  within 
the  comprehension  of  the  demurrer.  For  it  is  sufficient  that  it  has 
no  legal  foundation  to  support  it.  Upon  neither  of  these  objections, 
nor  any  incidents  of  them  entering  into  the  subdivisions  of  tlie 
argument,  was  the  defendant  entitled  to  succeed.  But  the  judgment 
should  be  affirmed,  with  costs,  with  leave  to  the  defendant  to  answer 
in  twenty  days,  on  payment  of  the  costs  of  the  demurrer,  and  the 
costs  and  disbursements  of  the  appeal. 

Van  Brunt,  P.  J.,  and  Brady,  J.,  concurred. 

Judgment  affirmed,  with  costs,  with  leave  to  the  defendant  to 
answer  in  twenty  days  on  payment  of  the  costs  of  the  demurrer  and 
the  costs  and  disbursements  of  the  appeal. 
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THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  bx  bel. 
EDWIN-  M.  WORTH,  Appellant,  v.  HUGH  J.  GRANT, 
Mayob  of  the  City  of  New  Yobk,  Respondent. 

ITie  granting  of  a  license  to  have  an  exfiibitian  in  the  dty  of  New  York  is  diecretumary 

with  the  mayor. 

Under  section  1908  of  chapter  410  of  the  Laws  of  1882,  providing  that  an  exhibi- 
tion shall  not  take  place  in  the  city  of  New  York  until  ''a  license  for  the  place 
of  such  exhibition,  for  such  purpose,  shall  have  been  first  had  and  obtained/' 
and  section  1999  providing  that  "  the  mayor  of  the  city  of  New  York  is  hereby 
authorized  and  empowered  to  grant  such  license,  to  continue  in  force  until  the 
first  day  of  May  next  ensuing  the  grant  thereof,  on  receiving  for  each  license  so 
granted,  and  before  the  Issuing  thereof,  the  sum  of  five  hundred  dollars,"  it  is 
discretionary  with  the  mayor  whether  he  will  grant  a  license  or  not. 

The  court  cannot  be  called  upon  to  substitute  its  judgment  for  that  of  the  mayor 
on  an  application  for  a  mandamtu  to  compel  the  latter  to  grant  the  license. 

Appeal  by  the  relator,  Edwin  M.  Worth,  from  an  order  made  at 
Special  Term,  under  date  of  November  5,  1890,  and  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  November  7, 1890, 
which  denied  a  motion  that  a  peremptory  writ  of  mandamtts  issue 
to  be  directed  to  the  respondent  Hon.  Hugh  J.  Grant,  mayor  of  the 
city  of  New  York,  requiring  him  to  act,  upon  the  application  for  a 
license  filed  with  him,  by  the  relator,  Edwin  M.  Worth,  and  direct- 
ing him  to  grant  to  the  said  relator,  on  receiving  the  sum  of  $500, 
a  license  to  give  vocal  and  instrumental  concerts,  and  to  give  museum 
exhibitions,  without  stage  scenery  or  apparatus,  on  premises  located 
and  known  as  Worth's  Museum,  492  Sixth  avenue,  in  the  city  of 
New  York. 

A.  J.  Dittenhoefer  and  Da/oid  Gerhevy  for  the  appellant. 

Charles  Blandy  and  WiUiarn,  H.  ClarJcy  for  the  respondent, 

Sabsett,  J. : 

The  above  statement  sufficiently  indicates  the  character  of  this 
appeal.  The  relator  contends  that  the  mayor  is  not  vested  with 
discretionary  power  in  the  premises,  and  that  upon  tender  of  the 
fee  specified  in  the  statute  (Consolidation  act,  §  1999)  he  is  absolutely 
entitled  to  the  license  asked.  The  respondent,  on  the  other  hand, 
contends  that  the  question  whether  the  license  shall  issue  rests  in 
his  sound  discretion.      Whether  a   duty  imposed   upon  a  public 


i 


456  PEOPLE  Bx  BEL.  WORTH  v.  GRANT. 

FiRBT  Depabthent,  Dscbmbeb  Term,  1890. 

officer  is  imperative  or  discretionary  is  always  a  question  of  legisla- 
tive intention.     "  Each  case,"  as  Jndge   Dillon   observes  in  lii» 
work  on  Municipal  Corporations  (§  98),  "  must  be  largely  decided 
on  its  own  circumstances  and  the  legislative  intent  gathered  from 
the  whole  act.     No  positive  or  stereotyped  rule  can  be  laid  down." 
Keeping  this  doctrine  in  mind,  cases  which  might  otherwise  seem 
to  conflict  are  easily  reconcilable.     To  illustrate :  In  Perry  v.  Tht 
Mayor  (7  How.  Pr.,  81),  Judge  Mitchell  held  that  the  mayor's 
discretion  to  license  a  stage-driver  was  absolute,  that  he  was  not 
bound  to  assign  any  reason  for  his  decision,  and  that  impeachment 
was  the  only  remedy  for  an  abuse  of  power.     In  the  People  ex  rd. 
Oaterhout  v.  Perry  (13  Barb.,  206),  Judge  Harris  held  that  the 
mayor  of  Albany  was  absolutely  bound  to  grant  a  license  (to  carry 
on  the  business  of  booking  emigrant  passengers)  to  any  person  wh6 
brought    himself    within    the    terms    of    the    act.     The   conflict 
here    is  but  seeming.      The    ordinance    under    consideration   in 
Perry  v.    The  Mayor  authorized    and    required   the   mayor  to 
issue  licenses  to  as  many  persons  as  he  might  think  proper,  and 
to  revoke  the  same  at  his  pleasure  (p.  84),  while  the  act  of  1848 
(chap.  219,  §  7),  which  was  construed  in  the  People  v.  Perry ^  con- 
ferred no  such  broad  authority,  but  simply  provided  tliat  no  person 
should  exercise  the  vocation  of  booking  emigrant  passengers  with- 
out keeping  a  public  office  for  the  transaction  of  that  business,  "  nor 
without  the  license  of  the  mayor ^    »    *    *   yj^  which  shall  he  paid 
the  sum  of  $25  per  annura^'*  and  giving  a  satisfactory  bond  to  the 
mayor  as  security  for  the  proper  manner  in  which  the  business 
should  be  conducted.     The  italicized  phrase  was  the  only  expression 
of  authority  contained  in  that  act,  and  Judge  HiLBRis,  while  inti- 
mating that  it  would  have  been  better  if  the  legislature  had  author- 
ized the  mayor  to  grant  or  withhold  licenses  in  his  discretion,  held 
that   sucli   discretion   could   not  be  inferred   from   the   language 
quoted ;  that  the  only  discretion  vested  in  the  mayor  was  that  of 
determining  whether  or  not  the  bond  offered  by  the  applicant  was 
satisfactory,  and  that  if  any  further  discretion  had  been  contem- 
plated, "the   rules   of   interj^retation  require  us  to  suppose  such 
intention  would  have  been  distinctly  expressed." 

The  language  employed  in  the  consolidation  act  is  not  as  broad  as 
that  used  in  the  ordinance  under  review  in  Perry  v.  The  Mayor, 
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nor  as  narrow  as  the  expression  contained  in  the  act  construed  in 
The  People  v.  Perry.  Section  1998  provides  that  the  exhibition 
shall  not  take  place  until  ^^  a  license  for  the  place  of  such  exhibition 
for  9uch  purpose  shall  have  been  first  had  and  obtained."  Then 
follows  section  1999,  the  material  part  of  which  reads  as  follows  : 

"  The  mayor  of  the  city  of  New  York  is  hereby  authorized  and 
empowered  to  grant  such  license,  to  continue  in  force  until  the  first 
day  of  May  next  ensuing  the  grant  thereof,  on  receiving  for  each 
license  so  granted,  and  before  the  issuing  thereof,  the  sum  of  five 
hundred  dollars." 

The  relator's  contention  is,  that  these  words,  "authorized  and 
empowered,"  should  be  construed  as  imperative,  and  he  cites  authori- 
ties for  the  proposition  that  permissive  words  may  sometimes  be 
treated  as  mandatory.  This  proposition  will  not  be  denied,  but  the 
question  is,  whether  the  circumstances  here  call  for  such  a  construc- 
tion. The  rule  undoubtedly  is,  that  where  public  bodies  or  officers 
are  empowered  to  do  that  which  the  public  interests  require  to  be 
done,  and  adequate  means  are  placed  at  their  disposal,  the  proper 
execution  of  the  power  may  be  insisted  upon  though  the  statute 
conferring  it  be  only  permissive  in  its  terms.  {Mayor  v.  Furze^ 
3  Hill,  612.)  The  word  "  may  "  is  thus  construed  at  times  to  mean 
**  must."  But  why,  it  may  be  asked,  should  this  construction  be 
given  to  the  act  under  consideration  ?  What  public  interest  demands 
that  the  mayor  should  be  required  under  all  circumstances  to  accept 
the  fee  and  grant  the  license  ?  It  seems  to  me  that  it  is  quite  the 
other  way.  The  public  good  clearly  requires  that  the  permissive 
words  in  question  should  be  read  in  their  natural  and  ordinary  sense. 
The  title  which  heads  these  sections  is  "Amusements,"  and  a  system 
follows,  regulating  places  of  public  entertainment  in  important  par- 
ticulars. Exhibitions  upon  Sunday  are  forbidden  (§  2007) ;  so  are 
public  masquerades  (§  2008) ;  so  is  the  sale  of  wine,  beer  or  strong 
or  spirituous  liquors  (§  2010) ;  so  is  the  presence  of  minora  under 
the  age  of  fourteen  unaccompanied  by  an  adult  person.  The  whole 
act  is  plainly  within  the  police  power,  and  the  payment  of  license 
fees  to  the  Society  for  the  Reformation  of  Juvenile  Delinquents  is 
a  mere  incident. 

In  Wdllack  v.  The  Mayor  (3  Hun,  84),  the  same  view  was  taken 
Hun —Vol,  L VIII        6R 
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of  the  act  of  1872,  from  which  the  BectionB  of  the  coDSoIidation  act 
already  referred  to  were  drawn.  That  act  was  entitled  "An  act  to 
regulate  places  of  amusement  in  the  city  of  New  York."  (Laws  of 
1872,  chap.  836.)  It  was  of  this  enactment  that  Davis,  P.  J.,  in  the 
case  cited,  observed : 

"  The  chief  object  of  this  act  is  to  provide  for  the  regulation  of 
places  of  amusement  in  the  city  of  New  York,  by  placing  them 
under  the  control  of  the  public  authorities  through  a  system  of 
licenses  to  be  granted  by  the  mayor  on  the  payment  of  a  fixed  fee." 

The  learned  judge  further  observed  that :  "  It  might  be  no  difficult 
task  to  show  that  the  system  of  licenses,  and  its  consequent  pre- 
clusion of  unworthy  exhibitions,  from  which  license  is  or  ought  to 
be  withheld,  is  greatly  advantageous  to  such  establishments  as  the 
plaintifPs  by  preventing  the  degradation  of  all  such  performances 
in  the  public  estimation,  which  would  be  quite  certain  to  grow  out 
of  the  promiscuous  and  unrestrained  exhibitions  which  would 
spring  up  in  the  absence  of  legal  restrictions." 

The  relator  lays  great  stress  upon  the  fact  that  the  license  is  not 
for  the  entertainment  itself,  but  for  the  place  where  it  is  to  be  given. 
But  the  language  is,  "  for  the  place  of  such  exhibition  for  mch 
purpose;  "  that  is,  for  the  purpose  of  the  proposed  entertainments. 
The  applicant  must,  tlierefore,  specify  the  purpose  as  well  as  the 
place,  and  the  inquiry  which  the  mayor  may  then  properly  institute 
is  not  limited  to  the  applicant's  characterization  of  his  intended 
performances.     If  the  applicant  openly  avows  an  immoral  purpose, 
surely  the  mayor  is  not  bound  to  facilitate  the  execution  of  such 
purpose.     If,  however,  the  purpose  is  apparently  proper,  the  mayor 
may  look  beneath  the  surface  and  ascertain  the  real  purpose ;  and 
if,  upon  investigation,  that  purpose,  in  his  judgment,  is  inimical  to 
good  order  and   public   decency,  he  may  properly  vnthhold  the 
license.     It  would,  indeed,  be  a  remarkable  construction,  subversive 
of  the  entire  object  sought  to  be    attained   by  the  act,  which 
would    compel    the    mayor    to    license    an     avowedly    indecent 
exhibition   or  a  disorderly  place  of  entertainment.     The  relator 
insists  that  even  under  such   circumstances   the   license  must  be 
granted,   and  that  the   only   remedy  is  to  treat    the  exhibition 
as  a  nuisance,  and  check  it  by  the  operation  of  the  criminal  law. 
This,  however,  would  be  entirely  inadequate.     The  purpose  disclosed 
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or  ascertained  might  be  grossly  immoral  and  yet  outside  the  Penal 
Code.  It  is  no  answer  to  say  that  after  the  license  is  obtained 
the  manager  may  change  his  plans  and  foist  an  improper  exhibition 
upon  tlie  public,  or  that  he  may  lease  to  another  who  will  do  like- 
wise. That  may  be,  and  yet  it  furnishes  no  good  reason  for  depriving 
the  mayor  of  the  exercise  of  original  judgment.  On  the  contrary, 
it  is  an  argument  in  favor  of  careful  discrimination  in  the  first 
instance.  But  even  if  the  mayor's  authority  were  limited  to  ths 
flace^  without  regard  to  the  purpose,  his  discretion  remains.  The 
locality  of  play-houses,  circus  pavilions,  concert  halls  and  the  like 
is  clearly  a  matter  of  public  concern.  It  may  well  be,  for  example, 
as  Mayor  Grant  has  decided  in  the  present  instance,  that  a  building  for 
the  exhibition  of  curiosities  with  the  enlivenment  of  music  and  song, 
erected  upon  the  site  of  "  The  Argyle  and  the  Haymarket,"  for- 
merly notorious  resorts,  would  be  likely  to  attract  the  evil  characters 
who  are  said  to  abound  in  the  neighborhood,  and  who  were  formerly 
patrons  of  the  resorts  named.  The  question  of  the  neighborhood 
was  thus  highly  important,  and  it  was  clearly  a  question  upon  which 
the  mayor  might  exercise  his  judgment. 

The  view  which  we  have  taken  of  the  act  under  consideration 
is  fully  supported  by  the  authorities.  In  Morse  v.  Edaon  (Supr. 
Ct.,  MS.  opinion)  Mr.  Justice  Ingbahah  carefully  examined  the  sub- 
ject, and,  in  an  able  opinion  reviewing  the  cases,  arrived  at  the 
conclusion  that  the  power  to  license  was  discretionary.  Since  that 
case  was  decided  the  same  conclusion  was  arrived  at  with  regard  to 
a  similiar  act  in  The  People  ex  rd.  Dorr  v.  Thacher  (42  Hun,  349). 
In  the  latter  case  the  language  used  was  also  permissive.  It  was 
held  that  it  would  be  contrary  to  the  policy  of  the  law  to  treat  it  as 
mandatory,  and  that  it  was  intended  to  be  permissive  "in  view  of 
the  object  and  end  to  be  answered  by  an  observance  of  the  right  con- 
ferred." The  Commonwealth  ex  rel.  Miller  v.  Stokley  (12  Phil,  316), 
is  cited  by  the  relator  as  an  authority  against  the  claim  of  discretion. 
An  examination  of  the  case,  however,  will  show  that  the  language 
of  the  act  was  mandatory,  "  which  license  sliaU  be  granted  upon  the 
payment,"  etc.,  and  that  the  decision  was  regretfully  placed  upon 
that  express  ground. 

Other  questions  are  discussed  upon  the  appellant's  brief,  but  they 
are  not  entitled   to  serious  consideration  upon  this  appeal.     For 
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instance,  the  argument  against  the  constitutionality  of  the  act 
That  argument  certainly  does  not  advance  the  relator  in  the  direc- 
tion of  a  mandamus.  It  is  only  by  ignoring  the  law,  and  proceed- 
ing without  a  license,  that  he  can  raise  that  question. 

It  is  not  necessary  to  consider  the  question  whether  the  discre- 
tion is,  under  any  circumstances,  reviewable.  The  relator  contends 
that,  if  it  exists  at  all,  the  discretion  is  qualified  by  the  require- 
ment of  good  faith.  He  insists,  in  other  words,  that  it  is  not  an 
arbitrary  discretion,  but  one  which  must  be  reasonably  exercised 
There  are  cases  where  an  abuse  of  discretion  may  be  controlled 
by  mxindamus,  (Topping  on  Mandamus  [Am.  ed.],  66 ;  Village 
of  Glencoe  v.  The  People,  78  111.,  382.)  But  the  difficulty  here 
is,  that  the  court  cannot  substitute  its  judgment  for  that  of  the 
officer.  To  do  so  would  be,  in  effect,  to  usui*p  the  power  to  grant 
the  license.  {Peoph  ex  rel.  Wilson  v.  Supervisors  of  Albany^ 
12  Johns.,  414.)  But  this  subject  need  not  be  pursued,  for  the 
reason  that  the  relator  has  not  made  out  a  case  of  this  extreme 
description.  Many  of  his  statements,  it  is  true,  are  expressly  admitted 
or  not  denied,  but  his  averments  of  good  moral  character,  and  his 
intention  to  give  proper  and  moral  performances,  are  explicitly 
denied.  The  mayor  expressly  puts  his  refusal  to  license  the  relator 
upon  two  grounds :  First,  that  he  is  not,  in  the  mayor's  judgment, 
a  man  of  such  character  as  to  render  him  a  proper  person  to  be 
entrusted  with  the  license;  and,  second,  that  it  would  be  dangerous 
to  the  good  morals  and  welfare  of  the  community  to  license  the 
premises  in  question.  Several  facts  are  stated,  somewhat  generally, 
it  is  true,  in  support  of  these  positions,  and  it  is,  therefore,  impossi- 
ble, to  treat  the  mayor's  decision  in  the  matter  as  an  abuse  of  discre- 
tion. Certainly,  the  relator  has  made  out  no  case  for  a  peremptory 
mandamus,  for  the  facts  upon  which  he  claims  that  the  mayor's  con- 
duct was  arbitrary  and  oppressive  are  sufficiently  in  dispute  to  raise  an 
issue  upon  that  head ;  and  an  alternative  mandamus  was  not  asked. 

It  follows  that  the  order  denying  the  application  for  a  peremptory 
mandamus  should  be  affirmed,  with  ten  dollars  costs  and  the  usual 
disbursements. 

Van  Brunt,  P.  J.,  and  Bartlett,  J.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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FREDERICK  A.  DUNN,  AppBLULirr,  v.  THE  NEW  HAVEN 
STEAMBOAT  COMPANY,  Respondent. 

LoM  of  fiKmey  and  chatteU  from  his  berth  by  a  passenger,  through  the  negligence  of  a 
steamboat  company — charge  of  the  court  in  rrference  to  the  plaintiff's  negligence, 

A  passenger  on  a  steamboat  retired  for  the  night  to  his  birth,  where  he  had  with 
him  seventy-three  dollars  in  bills,  a  gold  watch  worth  sixty  or  seventy  dollars; 
a  gold  pen  and  pencil  worth  three  dollars;  railroad  tickets  for  which  he  paid  six 
or  seven  dollars,  and  a  silver  watch  whose  value  was  unknown.  These  articles 
he  placed  in  his  vest,  which  was  put  under  his  pillow,  and  when  he  awoke  in 
the  morning  the  vest  and  these  articles  had  been  stolen. 

In  an  action  brought  to  recover  their  value  from  the  steamboat  company,  it  was 
charged  that  the  loss  had  arisen  through  the  negligence  of  the  persons  in  charge 
of  the  steamer. 

The  court  charged  the  jury  that  if  they  found  that  it  was  a  negligent  act  for  the 
passenger  to  have  this  amount  of  money  in  his  berth  under  the  circumstances, 
instead  of  giving  it  to  the  employees  of  the  company  to  take  care  of,  that  the 
defendant  was  entitled  to  a  verdict. 

SM,  that  this  charge  was  erroneous;  that  even  if  it  was  negligence  for  the  plaintiff 
to  have  this  money  in  his  berth,  it  in  no  degree  contributed  to  the  loss  of  the 
other  articles  which  he  had  in  his  vest,  nor  did  it  affect  his  right  to  recover 
their  value. 

The  court  also  charged  that  the  plaintiff  had  a  right  to  carry  these  things  with 
him  on  his  trip,  but  not  to  retain  them  in  his  berth. 

Misld  that  under  this  charge  the  jury  might  have  inferred  that  the  plaintiff  had  no 
cause  of  action  because  of  his  having  taken  these  articles  into  his  berth,  and  that 
the  charge  was  erroneous.    (Van  Brunt,  P.  J.,  dissenting.) 

Appeal  by  the  plaintiff  Frederick  A.  Dunn  from  a  judgment  of 
the  Supreme  Court,  entered  in  the  office  of  the  clerk  of  the  county 
of  New  Ycrk  on  the  28th  day  of  March,  1890,  dismissing  the 
plaintifiPs  complaint,  with  costs ;  and  also  from  an  order  denying 
a  motion  for  a  new  trial,  made  on  the  minutes  of  the  court  and 
entered  in  the  office  of  the  clerk  of  said  county  on  the  26th  day  of 
March,  1800,  after  a  trial  at  the  New  York  Circuit  before  the 
court  and  a  jury,  at  which  a  verdict  was  rendered  in  favor  of 
the  defendant. 

The  action  was  brought  to  recover  certain  money,  and  the  value 
of  certain  chattels,  which  were  lost  by  the  plaintiff  while  he  was  a 
passenger  on  the  defendant's  steamboat,  "  Elm  City,"  on  a  voyage 
from  New  York  to  New  Haven,  in  the  night-time,  which  loss 
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was  alleged  to  liavQ  been  occasioiied  through  the  negligence  of  the 
defendant. 

Hyland  <&  Zahriahie^  for  the  appellant. 

Willia/m  J.  Kelley^  i^sur  the  respondent. 

Daniels,  J. : 

The  plaintifi  was  a  passenger  on  the  defendant's  steamer  from  the 
city  of  New  York  to  New  Ilaven.  He  paid  his  passage-money  and 
received  a  ticket  for  the  trip,  with  the  number  of  his  berth  on  its 
back.  He  testified  that  he  had  with  him  when  he  retired  seventy- 
three  dollars,  in  bills ;  a  gold  watch,  worth  sixty  or  seventy  dollars; 
a  gold  pen  and  pencil  for  which  he  paid  three  dollars ;  Hulroad 
tickets,  for  which  he  paid  six  or  seven  dollars,  and  a  silver  watch 
he  had  repaired  for  his  brother,  for  which  no  value  was  given, 
and  that  these  articles  were  in  his  vest  and  placed  under  his  pillow. 
And  that  when  he  awoke  in  the  morning  the  vest  and  those  articles 
had  been  stolen.     This  evidence  was  not  contradicted. 

It  was  charged  in  the  complaint  that  the  loss  was  owing  to  the 
negligence  of  the  persons  in  charge  of  the  steamer,  which  was 
denied  by  the  defendant.  And  whether  ^'^  charge  had  been  sus- 
tained was  a  question  for  and  submitted  to  the  jury.  In  its  submis- 
sion by  the  court  the  legal  rules  on  which  the  action  depended  were 
plainly  and  clearly  brought  to  the  attention  of  the  jury.  But,  as  is 
usually  the  fact,  that  satisfied  neither  of  the  counsel.  And  each 
requested  further  intructions,  some  of  which  they  were  not  entitled 
to  have  submitted  to  the  jury.  Among  these  requests  was  one  by 
the  defendant's  counsel  in  which  the  court  was  asked  to  charge: 
That  if  the  jury  believe  the  plaintiff  was  guilty  of  negligence  in 
disposing  of  his  property  in  the  way  he  did  it  is  a  bar  to  his  recovery. 
And  that  was  answered  by  the  court : 

I  so  charge.  If  you  find  that  it  was  a  negligent  act  for  him  to 
have  this  amount  of  money  in  his  berth,  under  the  circumstances, 
instead  of  giving  it  to  the  employees  of  the  company  to  take  care  of, 
if  you  find  affirmatively  that  that  was  negligence,  then  the  defendant 
is  entitled  to  a  verdict. 

And  to  that  the  plaintiff  excepted.  It  did  not  follow,  even  if 
it  was  negligent  for  the  plaintiff  to  have  this  money,  which  amounted 
to  seventy-three  dollars,  in  his  berth,  that  he  should  be  thereby 
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defeated  altogether  in  his  action.  Yet  the  court  so  instructed  the 
jury.  The  direction  gave  them  to  understand  that  the  plaintiflE 
must  be  defeated,  if  it  was  negligent  for  him  to  have  that  money  in 
his  berth,  even  though  the  theft  had  resulted  from  the  carelessness 
and  inattention  of  the  persons  in  charge  of  the  business  of  the 
steamer.  This  was  an  erroneous  direction,  for  such  negligence 
on  his  part  in  no  way  contributed  to  the  residue  of  the  loss,  or 
affected  his  right  to  recover  the  value  of  the  gold  watch,  the  gold 
pen  and  pencil,  and  the  railroad  tickets,  which  it  was  not  negligent 
to  carrv  in  this  manuer. 

The  court  was  also  requested  by  the  plaintiff's  counsel  to  charge 

that  a  passenger  on  such  a  steamboat  has  a  right,  when  he  retires,  to 

retain  such  articles  as  those  the  plaintiff  had  in  his  possession  at  the 

time  of  retiring.     That,  the  court  at  first  left  "  it  to  the  jury  to  say 

whether,  under  all  the  circumstances,  that  would  be  justified."     The 

connsel  theii  asked  the  court  again  to  charge  that  proposition,  and 

the  response  was :  "  He  has  a  right  to  carry  them  with  him  on  his 

trip,  but  not  to  retain  them  in  his  berth."     And  to  that  the  plaintiff's 

counsel  excepted.     The  jurors  may  be  assumed  to  have  been  men 

of  plain  sense  and  experience,  who  would  not  consider  the  charge 

qualified  with  these  particular  directions  with  the  legal  acumen  of 

persons  having  a  long  course  of  professional  training.     But  they 

would  be  very  liable  to  be  impressed  with  the  conviction  that  the 

plaintiff  had  no  ground  of  action  because  of  his  improper  conduct 

in  taking  these  articles  into  his  berth.     The  statement  was  without 

qualification  that  he  had  no  right  to  retain  these  articles  in  his  berth. 

And  it  followed  from  that  direction,  as  jurors  would  commonly 

understand  it,  that  he  had  no  right  to  complain  of  their  loss  by 

theft    These  directions  were  so  plainly  given  that  the  jury  was  not 

liable  to  misunderstand  them  or  to  fail  to  act  upon  them.    And 

their  attention  would  not  be  diverted  from  them  by  what  had  been 

Tery  properly  said  to  them  previously  in  the  charge.    They  were 

the  last  directions,  and  as  they  were  so  plainly  given,  must  have 

improperly  determined  the  jury  against  the  plaintiff. 

The  judgment  and  order  should,  therefore,  be  reversed  and  a  new 
trial  directed,  with  costs  to  the  plaintiff  to  abide  the  result. 

BsADT,  J.,  concurred. 
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Van  Bbuih',  P.  J.  (dissenting) : 

This  action  was  brought  to  recover  the  value  of  certain  personal 
property  claimed  to  have  been  lost  by  the  plaintiff  while  a  passenger 
on  the  defendant's  boat,  the  ''  Elm  Citj,"  on  a  voyage  from  New 
York  to  New  Haven  in  the  night-time. 

It  appeared  from  the  evidence  that  the  plaintiff  had  been  a  travel- 
ing salesman  for  some  time  prior  to  the  occurrence  in  question,  and 
that  in  December,  1883,  he  took  passage  on  the  *'  Elm  City  "  for  New 
Haven,  leaving  New  York  at  11  p.  m.  He  paid  seventy-five  cents 
for  his  passage  ticket.  He  knew  that  there  were  state-rooms  on  the 
boat  and  had  used  them  before  himself,  but  on  this  occasion  he  did 
not  take  one.  A  berth  was  assigned  him,  the  number  of  which 
was  put  upon  the  back  of  the  ticket.  He  placed  some  of  his  bag- 
gage in  charge  of  the  officers  of  the  boat,  but  kept  his  money  and 
jewelry.  The  berth  occupied  by  the  plaintiff  was  in  the  main  cabin, 
which  was  brightly  lighted  when  he  retired,  and  was  lighted  when 
he  woke  up  in  the  morning.  There  was  a  porter  in  the  cabin  on 
watch  when  he  went  to  bed ;  and  he  testified  that  when  he  woke 
up  and  discovered  his  loss  the  porter  was  not  in  sight.  It  appeared 
that,  upon  retiring,  the  plaintiff  took  off  his  vest,  putting  into  it  his 
money,  his  scarf  pin,  gold  pen-holder  and  some  railroad  tickets, 
folded  it  up  and  put  it  under  his  pillow. 

The  evidence  further  showed  that,  upon  the  night  in  question, 
there  was  a  watchman  in  the  cabin  and  two  on  the  deck,  and  the 
two  deck  watchmen  went  through  the  cabin  every  fifteen  minntesy 
and  the  captain  two  or  three  times.  There  was  a  safe  in  the  office 
for  securing  the  valuables  of  passengers  if  they  saw  fit  to  deposit 
them ;  and  there  was  some  dispute  as  to  whether  any  notice  of  the 
existence  of  such  safe  was  posted  in  the  cabin  or  not. 

Upon  the  trial  the  learned  court  charged  the  jury  that  the  defend- 
ant was  a  common  carrier,  and  was  bound  to  carry  the  plaintiff,  who 
was  a  passenger,  to  his  destination ;  that  it  was  bound  to  take  care 
of  the  property  or  baggage  that  a  passenger  intrusted  it  to  carry, 
and  that  for  the  property  intrusted  to  its  care  it  would  be  responsible 
if  the  employees  of  the  company  failed  to  deliver  it  safely  at  the 
end  of  the  journey.  And  that  as  to  such  portion  of  his  baggage  or 
wearing  apparel  as  a  passenger  retained  control  of  and  did  not  give 
to  the  agents  of  the  company  a  different  rule  applied.     The  obliga- 
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tion  that  the  companj  assumed  when  it  furnished  the  plaintiff  with 
a  berth  was  to  take  the  care  an  ordinarilj  prudent  person  would 
take  to  protect  him  during  the  time  he  was  asleep ;  it  was  to  do 
what  a  prudent  person  would  do  under  the  circumstances ;  not  any 
particular  thing,  but  to  use  such  vigilance  as  an  ordinary  prudent 
person  under  the  circumstances  would  have  used  to  protect  the 
passenger  from  molestation  and  his  baggage  from  robbery.  And  the 
question  submitted  to  the  jury  was  whether  the  defendant  had  exer- 
cised that  degree  of  care  toward  the  plaintiff  and  his  property.  The 
jury  found  a  verdict  for  the  defendant,  and  from  the  judgment  there^ 
upon  entered  this  appeal  is  taken.  It  seems  to  be  sought  to  impress 
upon  the  defendant  the  liability  of  an  innkeeper.  We  fail  to  find  any 
parallel  between  the  obligation  of  an  innkeeper  and  of  a  common 
carrier.  The  rule  has  been  well  settled  that  as  to  the  personal 
property  which  the  passenger  takes  charge  of  himself  the  common 
carrier  is  to  use  only  ordinary  care.  He  is  not  an  insurer.  If  this 
plaintiff  had  seated  himself  in  the  cabin  of  the  defendant  and  placed 
his  property  upon  a  chair  beside  him  and  it  had  been  stolen,  there 
would  be  no  question  as  to  the  liability  of  the  common  carrier  except 
upon  proof  showing  that  the  carrier  had  been  negligent  in  the 
management  of  its  vehicle  of  transportation.  The  rule  is  entirely 
different  as  to  those  articles  which  the  passenger  places  under  the 
control  of  the  employees  of  the  common  carrier,  or  in  the  case  where 
he  hires  a  room  upon  which  there  is  a  lock  furnished  by  the  carrier 
where  he  has  placed  his  goods  entrusting  them  to  the  lock  so  fur- 
nished, from  the  case  where  the  manual  custody  of  the  goods  them- 
selves is  continuously  in  the  passenger. 

In  the  case  at  bar  the  condition  of  the  plaintiff  was  precisely  the 
same  as  though  he  had  laid  down  upon  a  sofa  in  the  cabin  to  sleep ; 
and  the  principle  of  liability  of  a  common  carrier  has  not  been 
carried  so  far  as  to  insure  the  goods  of  a  passenger  if  he  was  robbed 
under  those  circumstances.  Unless  there  was  negligence  upon  the 
part  of  the  common  carrier  in  taking  that  ordinary  care  to  prevent 
the  happening  of  such  an  occurrence  the  right  of  recovery  would 
not  exist.  And  this  is  all  the  duty  which  the  defendants  owed  to  the 
plaintiff  —  ordinary  care;  and  this  the  jury  found  that  he  had 
received  at  its  hands,  and,  consequently,  held  that  he  had  no  right 
Hun— Vol.  LVHI        69 
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to  recover.  There  is  one  exception,  however,  which  it  is  necessary 
to  especially  notice.  The  plaintiffs  counsel  made  the  following 
request : 

"  I  ask  your  Honor  to  charge  also,  as  matter  of  law,  that  a  pas- 
senger  on  a  steamboat,  such  as  this  was,  has  a  right,  when  he  retires, 
to  retain  such  articles  as  those  the  plaintiff  had  in  his  possession  at 
the  time  of  retiring.*' 

"  The  CouBT — Tliat  I  refuse  to  charge  as  a  matter  of  law.  I  leave 
it  to  the  jury  to  say  whether,  under  all  the  circumstances,  that 
would  be  justified." 

This  request  was  to  the  effect  that  the  plaintiff  had  a  right  to 
recover,  which,  as  already  seen,  was  not  necessarily  the  case,  and  it 
was  for  the  jury  to  determine  whether  such  was  the  fact  or  not,  and, 
therefore,  the  court  was  justified  in  the  refusal.  The  plaintiffs 
counsel  excepted  to  the  refusal  of  the  court,  and  then  asked  the 
court  again  to  charge  that  proposition.  The  court  replied :  '^  He 
has  a  right  to  carry  them  with  him  on  his  trip,  but  not  to  retain 
them  in  his  berth." 

It  is  urged  that  this  was  directing  a  verdict  for  the  defendant. 
But  it  will  be  seen  from  the  context  that  the  plaintiffs  counsel  was 
urging  the  court,  as  matter  of  law,  to  charge  that  he  had  a  right  to 
retain  them  in  his  berth,  and  the  answer  of  the  court  was  to  the 
effect  that  he  had  a  right,  as  matter  of  law,  to  carry  them  with  him 
on  the  trip,  but  not,  as  matter  of  law,  to  retain  them  in  his  berth  at 
the  risk  of  the  defendant ;  and  this  was  all  that  this  charge  meant, 
and  because  the  learned  counsel,  after  insisting  upon  the  court 
charging  that  which  it  had  refused  to  charge,  got  the  opposite 
proposition  from  that  which  he  was  contending  for,  he  has  no  reason 
to  complain. 

There  seems  to  have  been  no  error  and  the  judgment  and  order 
appealed  from  should  be  afSrmed,  with  costs. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs  to 
the  plaintiff  to  abide  the  result 
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JOSEPH  J.  O'DONOHUE  and  JAMES  T.  MoGOVERN, 
Admikistbators  of  JAMES  MoGO VEHN,  Deceased,  Respond- 
ents, V.  ZACHARIAH  E.  SIMMONS,  Appellant. 

Jury — tieed  not  be  thorottghli/  mtisfled  in  a  ciml  actum — when  the  sheriff's  negligence 
orfratLd  dischargee  the  obligation  of  a  bond  of  indemnity. 

In  an  action  brought  to  recover  upon  a  bond  of  indemnity,  given  to  protect  a 
sheriff  in  seizing  certain  property  under  an  execution,  the  judge  charged  the 
jury,  in  reference  to  the  conduct  of  the  auctioneer  who  had  been  employed  by 
the  sherifF  to  sell  the  property:  "  I  think  it  fair  to  say  to  you  that  you  ought 
to  be  thoroughly  satisfied  that  the  conduct  of  the  auctioneer  was  not  merely 
negligent  or  careless  —  not  a  mere  oversight  Before  concluding  the  sheriff 
should  lose  his  Indemnity,  because  of  the  auctioneer's  acts,  you  should  be  quite 
satisfied  that  the  latter  was  acting  in  bad.faith." 

HMf  that  the  court,  in  stating  to  the  jury  that  they  should  be  thoroughly  satisfied, 
gave  them  an  incorrect  standard  as  to  the  conclusiveness  of  the  proof  required; 
that  in  a  civil  action  the  jury  need  not  be  satisfied  of  any  fact  claimed  to  be 
proven;  that  if  there  is  a  preponderance  of  evidence  in  favor  of  the  fact,  they 
are  bound  to  find  accordingly  whether  they  are  thoroughly  satisfied  or  not; 
that  the  charge  was  also  incorrect  in  stating  that  fraud  must  be  shown  in 
order  that  the  indemnity  should  be  lost. 

Appeal  by  the  defendant  Zachariah  E.  Simmons  from  a  judg- 
ment of  the  Supreme  Court,  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  10th  day  of  May,  1889,  in  favor  of 
the  plaintiffs;  and  also  from  an  order  denying  the  motion  for  a 
new  trial  made  upon  the  minutes  of  the  court  before  which  the 
trial  was  had. 

The  action  was  brought  to  trial  at  the  New  York  Circuit,  before 
the  court  and  a  jury,  and  a  verdict  was  rendered  in  favor  of  the 
plaintiff  for  the  sum  of  $9,963. 

A.  Klinffj  for  the  appellant. 

J.  M.  Smithy  for  the  respondents. 

PsB  Curiam  : 

This  action  was  brouglit  to  recover  upon  an  indemnity  bond  given 
to  the  sheriff  indemnifying  him  against  seizing,  under  execution, 
property  which  he  judged  to  belong  to  the  defendant  in  the  action 
in  which  such  execution  was  issued. 
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The  two  important  qnestions  which  were  presented  upon  the  trial 
were :  First,  whether  the  defendant  had  ever  executed  and  deUvered 
the  bond  set  forth  in  the  complaint ;  and,  secondly,  whether  the 
negligent  and  illegal  acts  of  the  sheriff  had  not  discharged  the 
defendant  from  the  terms  and  conditions  of  the  bond. 

This  action  has  been  tried  three  times.  The  record  presents  only 
one  question  which  requires  notice. 

The  bond  of  indemnity  to  the  sheriff  upon  which  the  suit  ifi 
brought  was  designed  to  protect  that  officer  against  theconsequenceB 
of  his  official  acts,  particularly  his  act  in  taking  the  goods  which  he 
judged  to  belong  to  the  defendant  in  the  execution.  It  was  not 
intended  to  afford  protection  in  case  of  any  misconduct  or  violation 
of  duty  by  the  sheriff  or  his  agents,  and  the  court  so  held  on  the 
previous  appeal. 

The  appellant  now  insists  that  the  learned  judge  who  presided  at 
the  trial  committed  an  error  which  calls  for  a  reversal  of  the  judg- 
ment because  of  the  following  charge  : 

'^  If  a  sheriff  takes  a  bond  of  indemnity  and  employs  a  competent 
and  proper  auctioneer  to  sell  the  property,  it  may  seem  to  you  to  he 
a  hardship  that  the  sheriff  should  lose  his  indemnity  because  that 
auctioneer  misbehaves  himself.  Kow,  while  I  do  lay  that  down  as 
a  rule  of  law,  yet  I  think  it  fair  to  say  to  you  that  you  ought  to  be 
thoroughly  satisfied  that  the  conduct  of  the  auctioneer  was  not  merelv 
negligent  or  careless,  not  a  mere  oversight.  Before  concluding  that 
the  sheriff  should  lose  his  indenmity  because  of  the  auctioneer's  acta, 
you  should  be  quite  satisfied  that  the  latter  was  acting  in  bad  faith 
and  was  guilty  of  misconduct  tending  to  affect  the  sale  seriously.  In 
other  words,  the  element  of  fraud  here  comes  in,  and  the  miscondnct 
on  the  part  of  the  auctioneer  which  would  destroy  the  indemnity 
should  be  carefully  distinguished  from  mere  carelessness  or  oversight" 

The  learned  counsel  for  the  appellant  excepted  to  the  portion  of 
the  charge  just  quoted,  in  which  it  was  stated  that  something  more 
than  mere  negligence  on  the  part  of  the  auctioner  must  be  shown 
to  make  the  sheriff  liable  in  discharging  the  bond  of  indenmity. 
We  think  that  this  portion  of  the  charge  was  in  conflict  with  the 
opinion  of  the  court  upon  the  previous  appeal. 

The  court  also,  in  stating  to  the  jury  that  they  shonid  be 
thoroughly  satisfied   that  the  conduct  of  the  auctioneer  .was  not 
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merely  negligent  or  careless,  was  giving  them  an  incorrect  standard 
as  to  the  conclusiveness  of  proof.  In  a  civil  case  the  jury  need  not 
be  thoroughly  satisfied  of  any  fact  claimed  to  be  proven.  If  there 
is  a  preponderance  of  evidence  in  favor  of  the  fact,  they  are  bound 
so  to  find  whether  they  are  thoroughly  satisfied  or  the  proof  is 
conclusive  to  their  minds  or  not.  And,  furthermore,  the  charge 
was  incorrect  in  stating  that  fraud  must  be  shown  in  order  that  the 
indemnity  should  be  lost. 

There  might  be  negligence  and  carelessness  of  the  grossest  kind 
without  its  amounting  to  fraud,  and,  in  fact,  such  negligence  or 
carelessness  may  amount  to  misconduct  without  the  element  of 
fraud  entering  therein.  And  the  rule  laid  down  upon  tlie  previous 
appeal  was  that  if  any  property  was  lost  by  the  misconduct  of  the 
officer  the  sureties  would  not  be  liable.  It  was  not  laid  down  that 
fraud  must  be  shown,  but  simply  that,  unless  the  officer  executed 
his  process  with  fidelity,  and  with  reasonable  diligence,  he  could 
not  claim  his  indemnity.  In  attempting  to  import  the  element  of 
fraud  into  the  consideration  of  this  question,  the  fact  seems  to  have 
been  lost  sight  of  that  the  indemnity  is  given  to  the  sheriff  for  his  pro- 
tection in  the  execution  of  the  process ;  and  in  protecting  the  rights 
of  his  indemnitors  he  is  bound  to  use  reasonable  diligence  and  care. 
If  he  is  careless  or  negligent  in  the  execution  of  the  process,  he 
cannot  claim  indemnity  against  those  persons  who  have  agreed  to 
stand  between  him  and  loss,  provided  ho  executes  the  process  with 
due  care  and  diligence. 

By  the  instruction  referred  to  the  jury  were  necessarily  misled, 
and  for  this  error  the  judgment  must  be  reversed  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  event. 

Present  —  Van  Bbunt,  P.  J.,  and  Babtlett,  J. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event. 
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THE   METROPOLITAN  CONCERT  COMPANY  (LncmcD), 
Respondent,   v.   HOWARD   A.   SPERRY    and    Anotheb, 

Appellants. 

Coits — agaimt  an  atngnee  of  the  cause  of  action — sureties  upon  an  undertaking,  who 
prosecute  the  action  brought  by  their  principal,  are  not  liable  for  tlie  costs — 
remedy  of  t/ie  defendant. 

'BectioQ  8247  of  the  Code  of  Civil  Procedure,  in  relation  to  the  payment  of  costs, 
only  applies  to  a  case  where  the  cause  of  action  has  been  transferred  to  the 
party  sought  to  be  charged  with  costs,  or  he  has  become  beneficially  interested 
therein. 

That  section  does  not  cover  a  case  in  which  a  surety  upon  an  undertaking,  given 
upon  obtaining  an  order  of  arrest,  applies  to  the  court  to  set  aside  a  default 
made  by  the  plaintiff  in  that  action,  and  to  be  permitted  to  prosecute,  and  does 
prosecute,  the  same.    (Bradt,  J.,  dissenting.) 

Semble,  that  the  remedy  of  the  defendant,  in  the  action  in  which  the  order  of  arrest 
was  obtained,  must  rest  upon  the  undertaking  given  by  the  sureties. 

Appeal  by  the  defendants  from  an  order  made  at  Special  Termy 
and  entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  2d  day  of  July,  1890,  which  denied  the  defendants*  motion 
for  leave  to  issue  an  execution  against  the  property  of  Theodore 
Hellman  and  Emil  Carlebach,  sureties  for  the  plaintiff  in  the  above- 
entitled  action. 

The  order  was  made  upon  a  motion  to  compel  Theodore  Hellman 
and  Emil  Carlebach  to  pay  $344.59  costs,  for  which  a  judgment 
had  been  entered  in  favor  oi  the  defendants,  in  an  action  brought 
against  them  by  the  Metropolitan  Concert  Company  (Limited),  in 
which  an  order  of  arrest  had  been  made,  the  undertaking  given 
upon  issuing  which  had  been  signed  by  said  Theodore  Hellman  and 
Emil  Carlebach  as  sureties. 

Howard  A,  Sperry^  for  the  appellants. 

Eugene  Seligman^  for  the  respondent. 

Daniels,  J. : 

The  action  was  commenced  by  the  plaintiff  to  recover  the  value 
of  certain  property,  and  an  order  of  arrest  was  made  under  which 
the  defendants,  or  one  of  tliem  certainly,  was  held  to  bail.    This 
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order  was  afterwards  vacated  and  the  complaint  in  the  action  was 
finally  dismissed  for  the  want  of  prosecution.  These  two  sureties 
after  that  applied  to  the  court  to  set  aside  the  default  and  to  permit 
them  to  prosecute  the  action.  That  order  was  made  and  they  pro- 
ceeded from  that  time  with  the  prosecution  of  the  suit.  It  finally 
reached  the  Court  of  Appeals,  where  it  was  held  that  the  plaintiff 
was  not  entitled  to  recover,  and  a  judgment  for  the  costs  was 
recovered  in  the  action. 

The  plaintiff  was  then  insolvent,  and  this  motion  was  made  to 
require  these  two  sureties  to  pay  the  costs  which  had  been  recovered 
under  the  authority  of  section  3247  of  the  Code  of  Civil  Procedure. 
But  the  motion  was  denied  for  the  reason  that  the  cause  of  action 
had  not  been  transferred  to  them  and  they  did  not  become 
beneficially  interested  therein.  And  that  appears,  by  what  had 
taken  place,  to  have  been  their  situation.  No  transfer  of  the  cause 
of  action  or  any  Interest  in  it  was  made  to  them.  They  did  not 
become  bt^neficially  interested  in  it  in  any  form,  nor  did  it,  by 
transfer  or  otherwise,  become  their  property.  And  it  is  only  when 
the  action  may  be  carried  on  by  a  party  sustaining  one  of  these 
relations  to  it  that  this  section  of  the  Code  has  subjected  him  or 
them  to  liability  for  the  costs.  By  no  fair  construction  of  the 
language  of  any  part  of  the  section  can  it  be  held  to  include  the  case 
of  these  sureties.  What  they  did  in  the  way  of  prosecuting  the 
action  was  to  protect  themselves  against  liability  on  their  under- 
taking, and  not  to  secure  any  advantage  or  interest  whatever  in  the 
recovery. 

The  remedy  of  the  defendants,  if  they  are  entitled  to  recover 
these  costs  from  the  sureties  in  the  undertaking,  must,  therefore,  be 
by  an  action  upon  that  instrument.  It  was  given  in  compliance 
with  section  559  of  the  Code  of  Civil  Procedure,  and  it  bound  these 
sureties,  if  the  defendants  should  recover  judgment,  to  the  effect 
that  the  plaintiff  would  pay  all  costs  which  might  be  awarded  to  the 
defendants.  And  if  the  plaintiff  shall  fail  to  pay,  as  it  is  probable 
it  may,  because  of  its  insolvency,  then,  according  to  this  section, 
the  defendants  may  have  an  ample  remedy  against  the  sureties  upon 
the  undertaking.  That  is  the  provision  that  has  been  made  in  their 
favor,  and  it  is  under  that,  if  they  can  secure  indemnity  at  all, 
that  they  must  proceed  for  the  recovery  of  these  costs. 
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The  order,  therefore,  ^as  right  and  it  should  be  affirmed,  with 
ten  dollars  costs  and  the  disbarsements. 

Van  Bbunt,  P.  J.,  concurred. 

Brady,  J.  (dissenting): 

An  order  of  arrest  appears  to  have  been  granted  in  this  case,  and 
Theodore  Hellman  and  Emel  Carlebach  were  the  sureties  on  the 
undertaking  given  on  obtaining  the  order. 

On  March  24,  1885,  the  complaint  was  dismissed  on  the  default 
of  the  plaintiff  to  appear,  and  judgment  was  taken  against  it  in 
April  following.  In  November,  1885,  proceedings  were  commenced 
bj  the  sureties  to  set  aside  the  default,  the  attorney  representing 
them,  and  who  made  the  application,  affirming  that  he  was  acquainted 
With  the  facts  in  the  case,  and  verily  believed  it  could  be  success- 
fully prosecuted.  The  result  was  an  order  that  the  motion  be  so 
far  granted  as  to  permit  the  sureties  to  try  the  issue  raised  by  the 
pleadings  upon  certain  conditions.  Messrs.  Seligman  were,  by  the 
order,  substituted  for  the  plaintiff's  attorney,  and  they  noticed 
the  cause  for  trial  as  attorneys  for  the  plaintiff  and  sureties.  The 
trial  resulted  in  a  judgment  for  the  plaintiff,  which,  on  appeal,  was 
reversed  by  the  General  Term  and  a  new  trial  ordered ;  and  the 
respondents  having  appealed  to  the  Court  of  Appeals  by  their 
attorneys,  judgment  absolute  was  directed  in  favor  of  the  defend- 
ants, which  was  duly  made  the  judgment  of  this  court,  and  the  costs 
taxed  at  $354.59,  being  those  which  accrued  from  the  time  of  the 
order  granting  the  sureties  leave  to  try  the  issue.  Upon  these  facts 
the  defendants  made  an  application  for  an  order  directing  the 
sureties  to  pay  the  costs  of  this  action,  and  that  an  execution  should 
issue  against  them  on  the  judgment  for  costs  just  mentioned. 

The  learned  justice  before  whom  the  motion  was  argued  thought 
that,  under  section  3247  of  the  Code,  the  motion  could  not  be 
granted.  His  view  was  that  the  sureties  were  neither  plaintiflfe  nor 
transf  errees,  and  that  the  action  was  not  brought  or  continued  by  any 
other  person  beneficially  interested  therein.  It  is  true  that  the 
sureties  were  not  original  parties.  It  is  also  true  that  the  cause  of 
action,  if  any  existed,  was  not  transferred  to  them ;  but  it  seems  to 
be  an  erroneous  view  that  they  were  not  beneficially  interested 
in  the  cause  of  action.    The  learned  justice  said,  in  the  course  of  his 
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opinion,  that  the  plaintiff  commenced  the  action  for  its  own  benefit 
and  that  the  sureties  would  receive  no  advantage  if  the  plaintiff 
had  succeeded.  This  is  an  error.  If  the  plaintiff  had  succeeded, 
the  plaintiff  bein^  insolvent,  they  would  have  been  protected  by  the 
judgment  in  its  favor ;  and  it  was  with  that  design  the  application 
was  made  when  they  applied  for  leave  to  prosecute  it.  As  before 
suggested,  it  was  stated  by  one  of  the  attorneys  for  the  sureties  that 
he  was  aquainted  with  the  facts  of  the  case  and  verily  believed  it 
could  be  legally  prosecuted. 

There  is  little  room  for  doubt  that,  if  the  action  had  been  suc- 
cessful, the  sureties,  on  a  proper  application,  would  have  been  pro- 
tected in  reference  to  any  responsibility  assumed  by  them  by  an 
appropriation  of  so  much  of  the  judgment  as  was  necessary  for  that 
purpose.  They  were  beneficially  interested,  therefore,  in  the  prose- 
cution of  the  action,  and  being  beneficially  interested  were  clearly 
liable  for  the  costs  which  accrued  from  the  time  they  took  charge 
of  and  continued  the  controversy. 

In  Ward  v.  Hoy  (69  N.  Y.,  96)  it  was  decided  that  in  an  action 
brought  in  the  name  of  another  by  an  assignee  of  any  right  of 
action,  or  by  any  person  beneficially  interested  in  the  recovery  in 
such  action,  such  assignee  or  person  would  be  liable  for  the  costs. 
And  it  was  then  said,  resting  upon  authority,  that  when  an  action 
has  been  virtually  carried  on  by  a  creditor  in  the  name  of  the 
receiver,  he  has  been  held  liable,  and  justly  so.  In  this  case  the 
plaintiff  appecu*s  to  have  suffered  a  default,  and  the  sureties,  appar- 
ently in  hostility  to  its  act  and  alleging  that  it  was  insolvent,  made 
application  for  leave  to  prosecute,  and  on  an  assertion  that  success 
could  be  attained.  Section  3247  of  the  Code  expressly  provides 
that  where  the  action  is  brought  in  the  name  of  another  by  a  trans- 
ferree  of  the  cause  of  action  or  by  any  other  person  who  is  benefi- 
cially interested,  he  should  be  liable  for  the  costs  that  may  be  awarded 
against  the  plaintiff  in  name.  And  this  was  clearly  intended  to 
include  the  person  who,  after  the  cause  of  action  was  commenced  and 
was  substantially  abandoned  by  the  plaintiff,  interposes  as  a  substi- 
tute insisting  upon  the  validity  of  the  cause  of  action  set  forth  in  the 
complaint.  And  it  is  equally  clear  that  in  any  action  marked  by 
such  circumstances  as  have  been  disclosed  affecting  this  case,  the 
Hun— Vol.  LVIII        60 
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fiureties  are,  for  the  purposes  of  the  action  or  its  coDtinnaDce 
to  be  justly  and  properly  regarded  as  beneficially  interested.  If 
this  be  not  so,  then  there  is  no  person  from  whom  the  costs  can  be 
collected,  because  it  is  manifest  that  the  plaintiff  had  nothing  what- 
ever to  do  witli  the  proceedings  which  originated  with  and  were 
conducted  by  the  sureties.  No  such  construction  as  this  should  be 
put  upon  section  3247  of  the  Code  unless  it  was  absolutely  com- 
pulsory, inasmuch  as  it  would  cause  injustice  by  depriving  the  suc- 
cessful party  of  the  costs  awarded  and  which  were  intended  should 
be  paid  by  the  unsuccessful  litigant. 

For  these  reasons  the  order  appealed  from  should  be  reversed^ 
with  ten  dollars  costs,  and  the  motion  granted. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


THE  NAT^IONAL  BROADWAY  BANK,  Respondbot,  v. 
DAVID  G.  YDENQLING,  Jr.,  Appellant,  aistd  Others. 

Dtfect  of  parties  dtfendant. 

In  an  action  brought  by  a  judgment-creditor  to  set  aside  certain  conveyances  made 
by  a  Umited  copartnership  to  a  corporation,  and  to  have  a  certain  mortgage, 
which  had  been  executed  by  the  corporation  to  the  Farmers'  Loan  and  Trust 
Company,  as  trustee,  adjudged  fraudulent,  it  appeared  that  the  transfer  and 
mortgage  thus  attacked  were  made  under  an  agreement  between  the  limited 
copartnership  and  a  corporation,  and  one  of  the  members  of  the  copartnership, 
individually,  and  certain  creditors  of  such  parties,  and  three  trustees,  by  which  it 
was  provided  that  a  new  corporation,  to  be  known  as  the  David  G.  Yuengliog,  Jr., 
Brewing  Company,  should  be  organized,  to  which  the  pioperty  of  the  limited 
copartnership,  and  of  the  individual  member  thereof,  should  be  transferred,  in 
consideration  of  which  it  should  assume  payment  of  all  indebtedness  owing  to 
the  creditors  of  the  firm,  and  of  the  individual  member  thereof,  and  of  the  New 
York  and  Staten  Island  Brewing  Company,  who  should  sign  such  agreement. 

The  complaint  alleged  that  the  agreement  was  carried  out,  but  that  the  convey- 
ances and  transfers  thereunder  were  made  by  the  copartnership  and  the  individual 
member  thereof,  and  were  accepted  by  the  David  G.  Yuengling,  Jr.,  Brewing 
Company  with  the  intent  and  for  the  purpose  of  hindering,  delaying  and 
defrauding  their  creditors. 

Neither  the  New  York  and  Staten  Island  Brewing  Company,  nor  any  of  the 
creditors  who  signed  the  agreement,  were  made  parties  to  the  action,  to  the  com- 
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plaint  in  which  the  defendant  Yuengling  demurred  on  the  ground  that  they 
were  necessary  parties  to  the  action. 

Held,  that  the  demurrer  should  be  sustained. 

That  as  the  complaint  attacked  not  merely  the  conyeyances  and  transfers  of  the 
Judgment-debtor's  property,  which  were  made  pursuant  to  the  agreement,  but 
assailed  the  agreement  itself,  and  further  alleged  that  all  the  parties  to  the  agree- 
ment had  notice  at  the  time  it  was  executed  of  the  mtention  to  hinder,  delay  and 
defraud  creditors,  and  asked  that  the  said  agreement  be  declared  null  and  void 
ajB  against  the  plaintiff,  that  the  court  could  not  properly  adjudicate  that  the 
New  York  and  Staten  Island,  Brewing  Company,  and  the  creditors  signing  this 
agreement,  entered  into  the  same  knowing  it  to  be  fraudulent  without  affording 
them  an  opportunity  to  be  heard  on  that  subject. 

That  these  creditors  were  not  represented  in  this  respect  by  the  Farmers'  Loan 
and  Trust  Company,  which  was  made  a  party  defendant  to  the  action,  as  that 
corporation  was  not  a  trustee  for  these  creditors  as  to  any  rights  they  had 
acquired  directly  under  the  agreement,  nor  the  representative  of  the  creditors 
in  entering  into  the  agreement. 

Appeal  by  the  defendant  David  G.  Yuengling,  Jr.,  from  a  judg* 
ment  of  the  Supreme  Court,  overruling  a  demurrer  interposed  by 
said  defendant  to  the  plaintiffs  complaint,  which  judgment  was 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  12th  day  of  April,  1889. 

The  demurrer  was  interposed  on  the  ground  that  there  was  a 
defect  of  parties  defendant. 

Mo9e8  W&inmanj  for  the  appellant. 

Charles  A.  DesAon,  for  the  respondent. 

Babtlstt,  J. : 

The  National  Broadway  Bank  is  a  judgment-creditor  of  the 
defendant  David  G.  Yuengling,  Jr.,  having  recovered  twenty  judg- 
ments against  him  as  the  general  partner  in  a  limited  copartnership 
doing  business  under  the  firm  name  and  style  of  D.  G.  Yuengling,  Jr., 
the  special  partner  being  the  defendant  William  Belden.  The  present 
suit  is  brought  by  the  bank  to  set  aside  certain  conveyances,  transfers 
and  assignments  made  by  this  firm  of  D.  G.  Yuengling,  Jr.,  and  by 
the  defendants  Yuengling  and  Belden  to  a  corporation  known  as  the 
D.  G.  Yuengling,  Jr.  Brewing  Company,  and  also  to  have  certain 
mortgages  adjudged  fraudulent  which  had  been  executed  by  the 
said  corporation  to  the  Farmers'  Loan  and  Trust  Company,  aa 
trustee,  in  so  far  as  the  same  cover  property  against  which  the 
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plaintiff's  claims  would  be   enforceable  if  stiU  in   the  liandB  of 
the  limited  partnership  or  of  the  members  of  that  firm. 

The  transfer  and  mortgage  thus  attacked  were  made  under  and 
pursuant  to  an  agreement  between  David  G.  Yuengling,  Jr.,  and 
William  Belden,  composing  the  firm  already  mentioned ;  David  G. 
YuengUng,  Jr.,  individually;  The  New  York  and   Staten   Island 
Brewing  Company ;  such  creditors  of  the  three  parties  already  men- 
tioned as  actually  signed  the  instrument ;  and  Conrad  K*  Jordan, 
George  M.  Hard  and  Octavius  D.  Baldwin  as  trustees.    This  agree- 
ment recited  that  the  firm,  tlie  defendant  Yucngling,  individually, 
and  the   New  York  and   Staten   Island   Brewing  Company  had 
incurred  obligations  which  they  were  unable  to  meet  at  maturity, 
but  that  they  claimed  to  have  assets,  respectively,  more  than  sufficient 
to  discharge  their  respective  obligations  if  the  same  were  properly 
administered  in  connection  with  the  brewing  business  of  said  firm 
and  company.     To  this  end  it  went  on  to  provide  that  the  defendants 
Yuengling  and  Belden  should  procure  the  formation  of  a  corporsr 
tion  to  be  known  as  the  D.  G.  Yuengling,  Jr.,  Brewing  Company, 
with  a  capital  stock  of  two  millions,  to  which  should  be  transferred 
the  property  of  the  limited  copartnership  and  of  the  defendant  Yueng- 
ling individually,  in  return  for  which  the  corporation  thus  organized 
should  issue  its  capital  stock  to  the  firm,  and  would  assume  payment, 
by  means  of  its  mortgage  bonds,  of  all  the  indebtedness  owing  to 
such  creditors  of  the  firm  and  of  the  defendant  Yuengling  indi- 
vidually, and  of  the  New  York  and  Staten  Island  Brewing  Company, 
as  should  sign  the  agreement,  such  indebtedness  not  to  exceed 
$1,500,000  in  the  aggregate.     It  further  provided  that  the  new  cor- 
poration should  execute  a  mortgage  to  the  Farmers'  Loan  and  Trust 
Company  upon  the  property  thus  transferred  to  it,  to  secure  payment 
of  the  bonds  which  were  to  be -issued  to  the  creditors  who  signed 
the  instrument;  that  the  limited  copartnership  should  assign  to 
Messrs.  Jordan,  Hard  and  Baldwin,  as  trustees,  all  the  capital  stock 
in  the  new  corporation  to  be  held   by  them  as  security  for  the  pay- 
ment of  the  mortgage  bonds,  and  the  copartnership  and  the  New 
York  and  Staten  Island  Brewing  Company  should  also  procure  all 
the  capital  stock  of  the  latter  corporation  to  be  assigned  to  the  same 
trustees  as  like  security  ;  and  that  the  creditors  of  the  firm  and  of 
the  defendant  Yuengling  individnally,  and  of  the  New  York  and 
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Staten  Island  Brewing  Company  who  signed,  should  accept  the 
mortgage  bonds  of  the  new  corporation  in  full  release,  satisfaction 
and  discharge  of  their  several  claims.  The  complaint  alleges,  in 
substance,  that  this  agreement  was  carried  out,  but  that  the  convey- 
ances and  transfers  thereunder  were  made  by  the  defendant  Yueng- 
ling  and  his  firm  and  accepted  by  the  D.  G.  Yuengling,  Jr.,  Brewing 
Company,  with  the  intent  and  for  the  purpose  of  hindering,  delay- 
ing and  defrauding  their  creditors.  The  New  York  and  Staten 
Island  Brewing  Company  was  not  made  a  defendant  in  the  present 
snit,  nor  was  any  one  of  the  creditors  who  signed  the  agreement,  and 
the  defendant  Yuengling  demurred  to  the  complaint,  on  the  ground 
that  both  the  brewing  company  and  these  creditors  were  necessary 
parties  to  the  action.  His  demurrer  was  overruled  at  the  Special 
Term  and  he  has  appealed  to  this  court. 

We  think  the  demurrer  ought  to  have  been  sustained.  The  com- 
plaint does  not  merely  attack  the  transfers  and  conveyances  of  the 
judgment-debtors'  property  which  were  made  pursuant  to  the  agree- 
ment that  has  been  mentioned,  but  it  assails  the  agreement 
itseU.  In  the  fifth  subdivision  of  the  complaint  is  an  express 
averment  that  ^'the  said  agreement  was  made  by  the  said 
firm  of  D.  G.  Yuengling,  Jr.,  and  the  said  David  G.  Yueng- 
ling, Jr.,  with  intent  to  hinder,  delay  and  defrand  their  creditors, 
and  among  them  this  plaintiff ; "  and  further,  that  all  the  parties 
to  the  agreement  had  notice  at  the  time  it  was  executed  of 
such  intent  to  hinder,  delay  and  defraud.  And  in  the  demand  for 
judgment,  the  first  prayer  for  relief  is  that  the  said  agreement  of 
October  22, 1887,  be  declared  in  all  respects  null  and  void  as  against 
the  plaintiff.  The  averments  of  the  complaint,  as  already  set  forth, 
suffice  to  show  the  existence  of  an  interest  on  the  part  of  the  New 
York  and  Staten  Island  Brewing  Company  and  the  signing  cred- 
itors, in  opposition  to  any  judicial  action  which  might  invalidate  the 
agreement  even  as  to  a  third  party,  like  the  present  plaintiff ;  and 
we  do  not  see  how  the  conrt  could  properly  adjudicate  that  this  corpo- 
ration and  these  creditors  entered  into  the  agreement  knowing  it  to  be 
fraudulent,  as  the  complaint  charges  that  they  did,  without  affording 
them  an  opportunity  to  be  heard  on  that  subject.  They  are  parties 
to  the  agreement  and  they  must  be  parties  to  any  suit  in  which  the 
agreement  is  annulled. 
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A  difEereDt  question  would  be  presented  if  the  plaintiff  had  made 
no  reference  in  his  complaint  to  the  agreement ;  but  had  attacked 
onlj  the  subsequent  transfers  and  conveyances. 

It  was  the  opinion  of  the  learned  judge  at  Special  Term  that  the 
creditors  were  sufficiently  represented  by  the  Farmers'  Loan  and 
Trust  Company,  which  has  been  made  a  defendant.  That  corpora- 
tion, however,  is  not  a  trustee  for  these  creditors  as  to  any  rights 
which  they  have  acquired  directly  under  the  agreement ;  nor  does 
it  appear  to  have  been  in  any  sense  the  representative  of  the  cred- 
itors in  entering  into  the  agreement.  It  is  merely  their  trustee 
under  the  subsequent  mortgage,  and  this  relation  does  not  make  it 
an  adequate  representative  of  the  creditors  in  an  action  to  set  the 
agreement  aside. 

The  interlocutory  judgment  should  be  reversed,  with  costs,  but 
with  leave  to  the  plaintiff  to  amend  the  summons  and  complaint 
upon  the  payment  of  such  costs. 

Barrett,  J.,  concurred ;  Van  Brunt,   P.  J.,  concurred  in  result. 

Judgment  reversed  and  demurrer  sustained,  with  costs,  and  with 
leave  to  the  plaintiff  to  bring  in  other  defendants,  if  so  advised,  and 
to- amend  summons  and  complaint  upon  paying  costs  of  the  court 
below  and  of  the  appeal. 


ELIZUR  V.   FOOTE,   Appellant,  v.  THE  MANHATTAN 
RAILWAY  COMPANY  and  Another,  Respondents. 

Besertation  cf  aU  claim  for  damages,  accrued  and  to  arise  to  the  land  conveyed,  retuU- 
ingfrom  the  operation  of  an  elevated  railroad — tohat  owner  is  affected  therdiy. 

One  Lathrop,  in  conveying  a  piece  of  property  in  the  city  of  New  York  on  West 
Fifty-third  street,  in  front  of  which  an  elevated  railroad  had  been  constructed, 
by  an  independent  and  unrecorded  agreement  reserved  "all  right  claim  and 
demand  heretofore  accrued  or  arising,  or  which  may  hereafter  arise  or  accrue  to 
either  of  the  parties  to  this  agreement,  against  any  and  every  corporations  and 
corporation,  person  and  persons,  for  or  by  reason  of  the  erection  and  building 
and  maintaining  of  the  elevated  railroad  as  at  present  constructed  in  Fifty-third 
street,  in  front  of  the  premises  above  described,"  and  the  right  "to  sue  for. 
collect,  compromise,  compound  and  receive  to  his  own  use,  and  release  and 
discharge,  any  and  every  such  claim  and  demand  now  existing  and  accrued,  or 
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hereafter  to  arise  and  accrue,  against  any  coi*poration  or  corporations,  person  or 
persons,  for  such  elevated  railroad,  and  the  using  and  running  of  the  same." 

HM^  that  as  the  instrument  in  which  this  reservation  was  contained  was  unre- 
corded, a  purchaser  from  Lathrop's  grantees  was  not  bound  thereby. 

BernbU,  that  this  was  not  a  reservation  of  an  easement,  but  simply  of  the  claims  for 
damages  which  had  been  sustained  by  the  grantor  by  reason  of  the  continuous 
trespasses  of  the  elevated  railroad  while  he  was  owner  of  the  property,  and  also 
of  the  claims  which  might  thereafter  accrue  to  his  grantees  for  such  damages  as 
they  should  sustain  by  reason  of  like  trespasses  during  their  ownership. 

That  the  instrument  containing  these  reservations  was  a  mere  personal  contract, 
binding  only  on  the  parties  thereto,  the  grantor  and  grantees,  and  that  a  pur- 
chaser from  such  grantees  was  entitled  to  bring  an  action  to  restrain  the  railroad 
company  from  operating  its  railroad  in  front  of  the  premises,  because  of  a  con- 
tinuous invasion  of  the  plaintiff's  easement  in  the  street,  notwithstanding  the  fact 
that  the  railroad  company  had  obtained  from  the  grantor,  Lathrop,  a  conveyance 
of  his  rights  and  such  easements  as  were  affected  by  the  operation  of  its  road. 

That  the  easements  in  question  being  appurtenant  to  the  land  and  incident  to  its 
use,  Lathrop,  the  grantor,  could  not  reserve  to  himself  the  right  to  restrain  their 
invasion  after  he  had  ceased  to  own  the  property. 

Appeal  by  the  plaintiff  Elizur  V.  Foote  from  a  judgment  of  the 
Supreme  Court,  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  10th  day  of  February,  1890,  dismissing  the 
plaintiff's  complaint  after  a  trial  at  the  New  York  Special  I^erm. 

Z.  O.  Desaar  and  Joseph  B.  HeiHt/y  for  the  appellant. 

Jvlien  T.  Domes  and  E.  G.  Jcmieaj  for  the  respondents. 

Babbbtt,  J. : 

This  is  an  action  to  restrain  the  defendants  from  operating  their 
elevated  railroad  in  front  of  the  plaintiff's  premises,  No.  104  West 
Fifty-third  street,  in  this  city,  because  of  a  continuous  invasion  of 
the  plaintiff's  easements  in  that  street.  The  complaint  was  dismissed 
upon  the  ground  that  the  plaintiff  had  no  title  to  such  of  these  ease- 
ments as  are  occupied  by  the  defendants  for  the  purpose  of  their 
railroad.  The  plaintiff  purchased  the  property  in  June,  1885,  from 
James  B.  Gillie  and  Alexander  Walker,  receiving  a  full  covenant 
warranty  deed.  In  this  deed  the  premises  were  properly  described, 
and  such  description  is  followed  by  the  usual  phrase  "  together  with 
all  and  singular  the  tenements,  hereditaments  and  appurtenances 
thereunto  belonging  or  in  any  wise  apf)ertaining."  This  deed 
unquestionably  carried  with  it  the  easements  in  question.  Mr.  Hilliard, 
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in  his  work  on  Eeal  Property  ([3d  ed.],  vol.  2,  p.  356)  says :  "An 
easement  appurtenant  to  land  passes  with  the  land  though  the  deed 
neither  mentions  the  easement  nor  privileges  and  appurtenances 
generally,  unless  it  be  expressly  reserved  by  the  deed  or  by  another 
made  at  the  same  time." 

And  in  Huttetneier  v.  Alhro  (18  N.  Y.,  61),  Strong,  J.,  observed: 
*'  It  is  a  general  rule  that,  upon  a  conveyance  of  land,  whatever  is 
in  use  for  it,  as  an  incident  or  appurtenance,  passes  with  it." 

The  easements  in  the  case  at  bar  were  appurtenant  and  appendant 
to  the  estate  conveyed.  Therefore,  they  ran  with  the  land  and 
passed  by  the  deed  of  conveyance.  {HiUs  v.  Miller^  3  Paige,  254; 
Manderhach  v.  Bethany  Orphan^  Home^  1  Cent  Rep.  [Pa.],  402 ; 
Kuecker  v.  YoUz^  110  111.,  264.)  The  defendants  claim  to  hare 
purchased  so  much  of  these  easements  as  are  occupied  by  them  for 
the  purposes  of  their  railroad.  The  purchase,  however,  was  from  a 
former  owner  of  the  land  (Mr.  Lathrop),  and  was  made  long  after 
the  plaintiff  acquired  title.  Mr.  Lathrop  conveyed  the  premises  in 
question  to  the  plaintifTs  grantors  (Messrs.  Gillie  and  Walker)  by  a 
full  covenant  warranty  deed  containing  the  same  description  and  the 
same  phrase  respecting  appurtenances  which  we  find  in  the  plaintifPs 
deed.  It  seems,  however,  that  Mr.  Lathrop,  by  an  independent 
agreement  with  Messrs.  Gillie  and  Walker,  reserved  certain  rights, 
claims  and  demands  against  these  defendants,  and  it  was  because  of 
this  reservation  that  he  claimed  the  right  to  sell  these  easements  to 
them,  even  after  Messrs.  Gillie  and  Walker  had  conveyed  to  the 
plaintiff.  The  reservation  signed  and  acknowledged  by  Gillie  and 
Walker  was  in  these  words : 

"  The  party  of  the  second  part  having  agreed  to  convey  to  the 
party  of  the  first  part  the  premises  on  the  southerly  side  of  West 
Fifty-third  street,  in  the  city  of  New  York,  25  feet  in  width  by 
one  hundred  feet  in  depth,  one  hundred  feet  easterly  of  Sixth 
avenue.  Now,  it  is  mutually  agreed  between  the  parties  thai  all 
right  and  claim  and  demand  heretofore  accrued  or  arisen,  or  which 
may  hereafter  arise  or  accrue^  to  either  of  the  parties  to  this  agree- 
ment against  any  and  every  corporations  and  corporation^  person 
and  persons^  for^  or  hy  reason  of  the  erection  and  huUding  and 
maintaining  of  the  elevated  railroad^  as  at  present  constricted  in 
Fifty-third  street^  in  front  of  the  premises  dbove  described,  on 
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West  Fifty-third  street,  and  the  ronning  and  using  of  the  same  shall 
belong  to,  and  are  hereby  retained  by  and  reserved  and  granted  to 
William  J.  Lathrop,  Jr.,  and  his  legal  representatives  and  assigns, 
and  are  hereby  excladed  and  excepted  from  any  and  every  grant  and 
conveyance  of  said  premises,  or  any  part  thereof,  with  full  hberty 
and  power  and  authority  to  said  Lathrop  to  site  for^  collect^  com- 
jpromiaej  comjxywnd  and  receive  to  his  own  tcaej  and  release  and 
discharge  any  and  every  such  claim  and  demand  now  existing 
and  accmedj  or  hereafter  to  arise  and  accrue  against  any  corpora- 
tion or  corporations^  person  or  persons^  for  such  elevated  raUroadj 
and  the  using  and  running  of  the  same!^ 

This  was  not  a  reservation  of  the  easement  or  of  any  part  of  it 
It  was  simply  a  reservation  of  Mr.  Lathrop's  rights,  claims  and 
demands  against  these  corporations  for  the  damages  which  he  had 
flnstained  by  reason  of  their  continuous  trespasses  while  he  was  the 
owner  of  the  property;  a  reservation  also  of  the  rights,  claims 
and  demands  which  might  thereafter  accrue  to  Messrs.  Gillie  and 
Walker  for  such  damages  as  they  should  sustain  by  reason  of  like 
trespasses  during  their  ownership.  And  these  reservations  were  a 
mere  personal  contract,  binding  only  on  Gillie  and  Walker. 

The  easements  in  question  being  appendant  to  the  land  and  inci- 
dents to  its  use,  Mr.  Lathrop  could  not  reserve  to  himself  the  right 
to  restrain  their  invasion  after  he  had  ceased  to  own  the  property. 
The  right  to  enjoin  the  continuous  deprivation  of  such  incidents  can 
only  be  possessed  and  enforced  by  the  owner  of  the  fee.  He  alone 
can  be  interested  in  maintaining  free  access  to  his  premises,  and  in 
defending  the  incidental  enjoyment  of  light  and  air. 

But  even  if  these  easements  could  be  and  were  reserved,  the 
plaintiff  purchased  from  Gillie  and  Walker  without  notice  of  such 
reservation.  The  instrument  under  which  such  reservation  is 
claimed  was  not  recorded,  and  the  plaintiff  was  certainly  not  put 
upon  inquiry  as  to  an  unrecorded  document  luniting  the  estate 
granted  in  a  recorded  deed.  The  only  inquiry  put  upon  the 
plaintiff  was  as  to  the  rights  of  the  defendants.  If  they  had  pur- 
chased the  easements  from  some  one  authorized  to  soil  them  before 
the  plaintiff  acquired  his  title,  he  would  have  tal^en  subject  to  the 
rights  thus  secured.  {MitcJieU  v.  Metropolitan  JSlevated  HaUroad 
HiTK— Vol.  LVm        61 
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Company^  66  Hun,  643.)  But  it  would  be  a  strange  doctrine  that 
would  require  a  purchaser  to  look  up  former  owners  of  land  to  see 
whether  they  have  privately  reserved  easements  which  are  fully 
covered  by  their  recorded  deeds. 

The  plaintiff  made  out  a  proper  case  for  the  usual  relief  in  this 
class  of  actions,  and  the  judgment  should,  therefore,  be  reversed  and 
a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event 

Van  Bbunt,  p.  J.,  and  Babtlbtt,  J.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK,  Rmpohdeht, 

V.  GEORGE  FRINDEL,  Appbllant. 

SkidmM — wMWom  Hatemeni  of  a  Mid — quarrdsofne  eharaeter  qf  a  eamplainaiiU 

againtt  one  indided/or  an  astauU. 

It  is  not  proper  or  permissible  on  a  criminal  trial,  where  a  child  of  eight  yean  of 
age  is  called  as  a  witness,  who  shows  from  his  testimony  that  he  has  no  appre- 
hension of  the  nature  of  an  oath,  to  permit  him  to  testify  without  being  sworn, 
and  accept  the  unsworn  statement  of  the  witness  for  what  it  is  worth. 

On  the  trial  of  a  prisoner  charged  with  having  committed  an  assault  in  the  second 
degree,  the  quarrelsome  character  of  the  complainant  cannot  be  phown  by  proof 
of  specific  acts  on  his  part,  nor  is  evidence  as  to  his  general  reputation  in  tbit 
respect  admissible,  where  it  is  not  claimed  by  the  prisoner  that  the  act  com- 
plained of  was  committed  in  self-defense. 

AppEAii  by  the  defendant  George  Frindel  from  a  judgment  of  ood- 
viction  of  an  assault  in  the  second  degree,  entered  in  the  office  of  the 
clerk  of  the  county  of  New  York  on  the  27th  day  of  February,  1 890. 

The  defendant  was  indicted  for  assault  in  the  first  degree,  the 
indictment  charging  that  he  feloniously  made  an  assault  upon 
the  body  of  one  Michael  Buhner  with  a  certain  knife,  and  did  will- 
fully  and  feloniously  strike  and  cut  the  said  Michael  Buhner  with 
intent  to  kill  him. 

A.  StecTdeVy  for  the  appellant. 

M,  SempUy  for  the  respondent. 
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Van  Bbunt,  P.  J. : 

This  appeal  presenta  for  review  the  question  as  to  the  propriety 
of  the  rulings  of  the  court  in  excluding  evidence  offered  bj  the 
defendant  of  the  complainant's  character  for  quarrelsomeness. 

This  evidence  was  of  two  classes:  One,  an  attempt  to  prove 
specific  acts,  and  the  other  to  establish  the  complainant's  general 
reputation  in  that  respect.  It  is  not  necessary  to  multiply  authorities 
to  show  that  evidence  of  specific  acts  is  not  admissible.  {Thorads 
V.  People^  67  N.  T. ,  2 1 8.)  Neither  was  the  evidence,  as  to  general 
reputation,  admissible  in  view  of  the  nature  of  the  defense,  because 
it  was  not  at  all  claimed  by  the  prisoner  that  the  act  was  committed 
in  self-defense.  Upon  the  contrary,  he  testified  that  the  complainant 
ran  into  the  knife  himself,  and  that  the  knife  was  not  taken  out  for 
any  purposes  of  self-defense,  but  simply  to  scare  the  complainant. 
This  seems  to  bring  the  case  within  the  principle  of  AbhoU  v.  People 
(86  N.  Y.,  470),  in  which  it  is  held  that  testimony  of  a  quarrelsome 
disposition  is  not  admissible  where,  under  the  circumstances,  there 
is  no  ground  for  claiming  that  the  act  for  which  the  prisoner  is 
being  tried  was  committed  in  self-defense. 

There  is  another  reason  why  no  error  was  committed  in  the  exclu- 
sion of  this  testimony.  At  the  time  it  was  offered  no  evidence 
whatever  had  been  given  of  an  assault  by  the  complainant  upon  the 
defendant,  and  the  judge  in  excluding  the  testimony  expressly  stated 
that  he  excluded  it  at  that  stage  of  the  case,  and  after  the  testimony 
of  the  defendant  of  an  assault  by  the  complainant,  no  offer  of  the 
testimony  was  made. 

Another  point  is  raised  that  the  counsel  for  the  defendant,  after 
the  people  had  rested  their  case,  asked  the  court  to  take  from  the 
jury  the  consideration  of  the  first  count  in  the  indictment  which 
charged  assault  in  the  first  degree.  This  was  refused  and  the 
defendant  excepted.  The  prisoner,  however,  does  not  seem  to  have 
been  in  any  way  injured  by  this  ruling,  because  he  was  not  found 
guilty  of  assault  in  the  first,  but  in  the  second  degree.  It  does  not 
appear  that  the  jury  were  infiuenced  by  it,  nor  that  he  was  damaged 
thereby. 

Another  point  raised  is  that  a  child  of  eight  years  called  as  a 
witness  for  the  defendant,  who  showed  from  his  testimony  that  he 
had  no  apprehension  of  the  nature  of  an  oath,  was  not  permitted  to 
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testify.  It  is  claimed  that  it  is  a  well  known  practice  in  criminal 
trials,  when  sach  a  witness  is  called  by  either  party,  to  take  the 
unsworn  stat^ement  of  the  witness  for  what  it  is  worth.  With  all 
due  respect  to  the  learned  counsel,  we  are  not  aware  of  any  8«ch 
rule  or  any  such  practice. 

The  law  requires  the  testimony  of  witnesses  to  be  given  under 
the  sanctity  of  an  oath ;  and  where  a  child  is  of  such  tender  years  as 
not  to  be  able  to  comprehend  the  nature  of  an  oath  it  seems  to  us 
that  the  safeguards  which  the  law  has  placed  around  human 
testimony  would  be  entirely  overthrown,  were  its  statements  per- 
mitted  to  be  given. 

There  does  not  appear  to  be  any  error  which  oalls  for  a  reversal 
of  the  judgment,  and  it  should  be  afllrmed. 

Bbadt  and  Danibls,  J  J.,  concurred. 

Judgment  affirmed. 


KALPH  H.  WHITE  and  HENET  A.  BELCHER,  PLAnmFFs,  v. 
SAMUEL  EISEMAN  and  MOSES  L.  EISEMAN,  Bvfksd- 

ANTS,  IlCPLBADBD,  BTO. 

Limited  partnenhip — money  paid  in  by  epeeial  parinen  by  a  check,  not  cashed  fohen 
the  affidavit  and  certificate  teere  made — liability  of  the  epedal  parinen. 

Where  an  affidavit  and  acertiflcate,  made  under  section  8  of  title  1  of  chapter  4  of 
part  2  of  the  Revised  Statutes  (I  R.  8.,  765),  relating  to  limited  partnershipfl, 
states  that  $10,000  contributed  by  two  special  partners,  named  therein,  to  the 
common  stock,  has  been  actually  and  in  good  faith  paid  in  cash,  and  it  appears 
tha<,  in  fact,  no  cash  payment  had  been  made  by  the  special  partners  at  the  time 
the  affidavit  was  verified,  but  a  check  for  $10,000  had  been  drawn  on  that  day 
by  such  special  partners,  which  was  certified  on  the  following  day,  and  was 
deposited  to  the  credit  of  the  partnership  on  the  next  day  thereafter,  on  the 
afternoon  of  which  latter  day  the  certificate  and  affidavit  were  filed  and  recorded 
in  the  proper  county  clerk's  office,  and  that  the  next  day  the  check  was  paid  in 
due  course  of  business  to  the  bank  in  which  it  had  been  deposited. 

Held,  that  the  special  partners  were  liable  for  the  debts  of  the  partnership.  (Bar- 
rett, J.,  dissenting.) 

That  the  truth  of  the  affidavit  was  to  be  determined  at  the  date  at  which  it  was 
sworn  to,  and  not  as  of  the  date  at  which  it  was  filed  in  the  county  clerk's  office, 
and  that  the  affidavit  was,  therefore,  false. 
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ExoBPnoNS  ordered  to  be  Iieard  at  the  Greneral  Term  in  the  first 
instance,  after  a  trial  at  the  New  York  Circuit  on  October  15, 1889, 
at  which  a  verdict  was  directed  in  favor  of  the  plaintiffs  for  $1,463. 

The  action  was  brought  to  recover  from  the  defendants,  who  were 
special  partners  in  the  firm  of  Spencer  &  Perkins,  a  demand  existing 
in  favor  of  the  plaintiffs  against  that  firm,  on  the  ground  that  the 
defendants  were  liable  as  general  partners. 

The  complaint  alleged,  among  other  things,  "  that  the  amount  of 
capital  stated  in  the  said  certificate  and  affidavit  to  have  been  paid 
in  cash  by  the  defendants,  Samuel  Eiseman  and  Moses  L.  Eiseman, 
had  not,  either  at  the  time  of  the  execution  or  filing  of  the  said 
certificate  and  affidavit,  been  paid  in  cash,  and  that  such  certificate 
and  affidavit  are  false." 

Charles  Austin  MoMahon^  for  the  plaintiffs. 

A.  Blwmenstiely  for  the  defendants. 

Babtlbtt,  J. : 

Section  7  of  the  title  of  the  Bevised  Statutes  relating  to  limited 
partnerships  (1  E.  S.,  765),  requires  that  at  the  time  of  filing  the 
original  certificate  an  affidavit  of  one  or  more  of  the  general  partners 
shall  also  be  filed  in  the  office  of  the  county  clerk,  stating  that  the 
sums  specified  in  the  certificate  to  have  been  contributed  by  each 
of  the  special  partners  to  the  common  stock  have  been  actually  and 
in  good  faith  paid  in  cash. 

The  next  section  (§  8)  is  in  the  following  words:  "N*o  such 
partnership  shall  be  deemed  to  have  been  formed  until  a  certificate 
shall  have  been  made,  acknowledged,  filed  and  recorded,  nor  until 
An  affidavit  shall  have  been  filed  as  above  directed;  and  if  any 
false  statement  be  made  in  such  certificate  or  affidavit,  all  the  persons 
interested  in  such  partnership,  shall  be  liable  for  all  the  engagements 
thereof,  as  general  partners." 

The  question  in  the  present  case  is  whether  the  defendants 
Eiseman  are  liable  as  general  partners  in  the  firm  of  Spencer  & 
Perkins  by  reason  of  the  fact  that  a  false  statement  was  made  in  the 
statutory  affidavit.  The  affidavit  was  made  by  Sidney  S.  Spencer, 
one  of  the  general  partners  in  the  firm,  and  was  sworn  to  in  the 
county  of  Rensselaer  on  the  3d  of  August,  1886.     The  certificate, 
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which  appears  to  have  been  executed  and  acknowledged  by  all  the 
partners  on  the  same  day,  specified  $10,000  as  the  sum  contributed 
by  the  special  partners,  Samuel  Eiseman  and  Moses  L.  Eiseman,  to 
the  common  stock.  The  affidavit  stated  '^  that  the  sum  specified 
in  said  certificate  to  have  been  contributed  by  the  special  partners  to 
the  common  stock  has  been  actually  and  in  good  faith  paid  in  cash/' 
As  a  matter  of  fact,  however,  no  cash  payment  of  the  contribution 
of  the  special  partners  had  actually  been  made  at  the  time  tliis 
•  affidavit  was  verified,  nor  was  any  cash  payment  thereof  actually 
made  at  any  time  on  the  3d  day  of  August,  1886.  A  check  for 
$10,000  on  the  Pacific  Bank,  payable  to  the  order  of  Spencer  & 
Perkins,  was  drawn  by  the  defendants  in  the  city  of  New  York 
on  August  3,  1886,  and  delivered  to  Sidney  S.  Spencer,  the  general 
partner  who  made  the  affidavit.  The  check  was  uncertified,  but  was 
certified  on  the  following  day,  the  fourth,  and  was  deposited  to  the 
credit  of  the  partnership  a  day  later,  on  the  fifth,  in  the  city  of 
Troy,  at  two  o'clock  in  the  afternoon.  The  certificate  and  affidavit 
were  filed  and  recorded  in  the  office  of  the  county  clerk  of  Rensselaer 
county  on  the  same  afternoon  at  a  quarter  to  five  o'clock.  The 
check  was  paid  in  the  due  course  of  business  on  the  6th  of  August, 
1886,  to  the  Troy  Bank  in  which  it  had  been  deposited. 

Upon  these  facts  the  plaintiffs  insist  that  the  defendants  Eiseman 
are  liable  as  general  partners,  because,  at  the  time  the  affidavit 
of  the  general  partner  was  made  it  was  not  true,  as  therein 
stated,  that  the  contribution  of  the  special  partners  had  been  paid  in 
cash ;  while  the  defendants  contend  that,  inasmuch  as  the  check  had 
been  certified  and  deposited  in  the  bank  account  of  the  firm  before 
the  certificate  and  affidavit  were  filed,  the  statement  contained  in 
the  affidavit  must  be  regarded  as  true,  because  the  affidavit  is  to  be 
deemed  to  speak,  not  from  the  time  when  it  was  verified,  but  from 
the  time  when  it  was  placed  on  file  in  the  office  of  the  county  clerk. 

The  defendants,  in  support  of  their  position,  cite  the  various 
decisions  holding  that  a  substantial  compliance  with  the  terms  of 
the  statute  concerning  limited  partnerships  is  all  that  will  be  insiBted 
upon  by  the  courts ;  that  mere  defects  of  form  may  be  overlooked 
and  disregarded  ;  and  that  the  provisions  of  the  act  should  not  be  too 
strictly  constnied.  There  is  no  occasion  to  question  the  correctness 
of  any  of  these  propositions  in  the  slightest  degree  in  the  case 
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before  us.  Here,  if  there  has  been  any  faihire  to  comply  with  the 
requirements  of  the  statute  at  all,  it  is  a  failure  in  a  matter  of  sub- 
stance. The  truthfulness  of  the  statutory  affidavit  is  made,  by  the 
very  terms  of  the  law  itself,  essential  to  the  valid  constitution  of  a 
limited  partnership,  so  that  the  only  test  which  it  is  necessary 
to  apply  is  a  reference  to  the  facts  to  a6cei*tain  whether  they  accord 
with  the  statement  in  the  affidavit.  In  the  present  case  it  is  plain 
that  they  do  not,  if  the  affidavit  is  to  be  construed  as  speaking  with 
reference  to  the  existing  state  of  things  at  the  time  when  the  general 
partner  swore  to  it.  On  that  day  there  had  been  no  act  by  or  in 
behalf  of  the  special  partners  which  amounted  to  a  completed  cash 
payment  of  their  contribution  to  the  capital  on  any  theory.  The 
defendants  cite  Durant  v.  Ahendroth  (69  N.  Y.,  148)  and  the 
Metropolitan  Bank  v.  Sirrett  (97  id.,  325)  as  authorities  to  the  effect 
that  the  giving  of  a  certified  check  is  equivalent  to  a  payment  in 
cash ;  but  whether  that  be  so  or  not,  no  one  pretends  that  the  giving 
of  an  uncertified  check  by  the  special  partners  to  the  general  part- 
ners constitutes  the  cash  payment  which  the  statute  prescribes.  The 
question  upon  which  the  case  at  bar,  therefore,  turns  is  simply  this: 
Is  the  truth  of  the  statement  contained  in  the  affidavit  to  be  determ- 
ined as  of  the  time  when  the  affidavit  was  filed  with  the  county 
clerk,  or  with  reference  to  the  time  when  the  affidavit  was  actually 
verified  by  the  general  partner  who  made  itf 

So  far  as  the  certificate  is  concerned,  it  has  been  held  to  be 
sufficient  that  it  shall  be  true  at  the  time  of  filing  and  recording  it. 
{Ropea  V.  Colgate^  17  Abb.  N.  C,  136.)  It  may  well  be  that  this 
unverified  instrument  can  properly  be  signed  before  the  events  of 
wliich  it  is  intended  to  be  evidence  have  actually  come  to  pass, 
so  long  as  the  signers  are  actuated  by  the  intent  that  it  shall  not  be 
used  in  any  manner  until  the  statements  which  it  contains  actually 
accord  with  the  facts.  Under  such  circumstances,  until  the  certifi- 
cate is  placed  in  the  hands  of  the  county  clerk  to  be  filed  and 
recorded,  it  is  like  a  deed  in  escrow.  But  I  do  not  see  how  any  such 
view  can  possibly  be  taken  of  the  affidavit.  An  affidavit  must  be 
true  when  it  is  made  or  it  can  never  be  true  at  all.  The  subsequent 
occurrence  of  the  events  therein  stated  to  have  happened  cannot 
make  the  statement  true  that  they  had  already  happened  at  the  time 
the  affiant  swore  to  it.     In  other  words,  affidavits  cannot  be  made 
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in  escrow,  because  the  affiant  hopes  or  believes  that  what  he  swears 
to  will  afterwards  come  trae.  To  tolerate  or  sanction  the  doctrine 
that  an  affidavit'  speaks  only  from  the  time  when  it  is  used,  instead 
of  from  the  time  when  it  is  made,  would  be  to  encourage  carelefie 
swearing  and  perjury. 

I  see  no  room  for  doubt  in  this  case  that  the  statement  contained 
in  the  affidavit  of  the  general  partner  was  false,  and,  therefore,  ren- 
dered the  special  partners  liable  for  the  engagements  of  tlie  firm. 
It  is  my  opinion,  therefore,  that  the  exceptions  in  behalf  of  the 
defendants  Eiseman  should  be  overruled,  and  that  the  plaintifEp 
should  have  judgment  upon  the  verdict. 

Van  Bbunt,  P.  J. : 

I  concur  in  the  conclusion  reached  by  Mr.  Justice  Babtlstt  in 
this  case.  The  statute  in  respect  to  the  formation  of  limited  part- 
nerships exempts  the  special  partner  from  the  ordinary  personal 
liability  of  a  partner  if  certain  requirements  of  the  statute  are  com- 
plied  with,  one  of  which  is  the  making  and  filing  of  an  affidavit  that 
the  special  capital  has  been  actually  paid  in  cash ;  now,  as  I  under- 
stand it,  an  affidavit  false  when  made  always  remains  false,  and  the 
subsequent  happening  of  the  event  sworn  to  does  not  make  it  true. 

An  affidavit  cannot  be  made  and  delivered  to  be  held  in  escrow, 
to  become  an  affidavit  if  the  events  sworn  to  as  having  taken  place, 
but  which  have  not,  in  fact,  happened,  do  at  some  future  time  occur, 
otherwise  to  be  null  and  void.  The  requirements  of  the  statute  are 
simple  enough  and  easily  followed.  If  the  special  partner  thinks 
they  are  otherwise,  he  need  not  embark  in  the  adventure.  The 
hardships  referred  to  by  Mr.  Justice  Barrett  seem  to  me  to 
be  more  imaginary  than  real ;  and  if  following  the  plain  require- 
ments of  the  statute  is  deemed  impossible,  nobody  is  bound  to  incur 
any  risk,  as  no  one  is  required  to  seek  the  shelter  of  the  statute. 

Barrett,  J.  (dissenting) : 

I  am  unable  to  concur  with  my  brother  Bartlett  in  this  ease. 
It  seems  to  me  that  the  strict  letter  of  the  statute  should  not  be 
applied  against  a  special  partner  where  every  essential  has  been 
complied  with.  Here  the  special  partner's  certified  check  for  the 
amount  of  his  contribution  to  tlie  capital  was  actually  on  deposit  in 
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the  firm's  bank  at  the  time  when  the  certificate  and  afiidavit  were 
filed-  Every  statement  contained  in  these  papers  was  true  at  the 
moment  of  such  filing.  If  this  afiidavit,  just  as  it  stood,  verbatim 
et  literatim^  had  been  reverified  a  moment  before  the  filing,  it  is 
not  pretended  that  the  special  partner  would  have  been  liable. 
A  special  partner  cannot  make  this  affidavit.  That  must  be  done 
by  one  or  more  of  the  general  partners.  If  the  affidavit  is  false,  the 
special  partner  is  nevertheless  liable.  Thus  the  burden  is  put  upon 
him  to  see  to  it  that  a  truthful  affidavit  is  filed.  If  here  the  special 
partner  had  read  the  affidavit  at  the  moment  of  filing,  he  would 
have  seen  that  the  exact  truth  was  stated  therein.  Yet  he  is  sought 
to  be  held  because  he  did  not  happen  to  observe  the  precise  date  of 
the  jurat  Upon  this  construction  of  the  statute,  even  lynx-eyed 
observation  of  the  date  of  the  jurat  would  not  always  avail  the 
special  partner.  For,  as  a  matter  of  fact,  the  affidavit  might  have 
been  sworn  to  upon  the  very  day  when  the  cash  was  actually  paid 
in,  but  yet  a  few  hours  before  such  payment.  Such  a  claim,  if 
allowed,  would  sacrifice  substance  to  form,  and  if  pursued  with 
regard  to  the  statute  generally,  would  ruin  innocent  people  upon 
pure  technicalities.  In  my  judgment,  the  false  statement  contem- 
plated by  the  statute,  whether  made  in  the  certificate  or  in  the 
affidavit,  is  a  statement  which,  when  it  meets  the  eye  of  the  public, 
is  in  any  particular  misleading.  "  The  object  of  the  statute,"  said 
FoLGBB,  J.,  in  Van  Ingen  v.  Whitman  (62  N.  Y.,  520),  "  is,  by  the 
payment  into  the  capital  of  a  specified  sum  in  cash,  to  give  reason- 
able security  to  the  portion  of  the  public  likely  to  deal  with  the 
partnership ;  and  to  insure  the  payment  of  that  sum^  thus^  it 
requires  the  affidavit  that  the  payment  thereof  has  been  thus  made 
before  the  partnership  can  start  as  a  limited  one.  The  statement  of 
the  amount  of  the  cash  payment  is  required  so  that  the  public  may 
gua^e  thereby  the  extent  of  its  dealings  with  the  firm.  The 
affidavit  is  called  for  that  the  public  may  have  reliance  upon  the 
existence  of  the  fact  of  payment^'* 

That  the  statute  should  receive  a  reasonable  construction  was  held 

by  the  Court  of  Appeals  in  President^  etc.y  v.  Laimbeer  (108  N.  Y., 

582).   In  that  case  Peckham,  J.,  speaking  of  the  plaintiff's  contention 

that  the  statute  must  be  strictly  construed  and  all  its  provisions  fully 
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and  even  technically  complied  with  before  exemption  from  general 
liability  can  be  claimed,  observed : 

"Acts  providing  for  the  formation  of  a  limited  partnership  should 
receive  a  reasonable  construction,  not  such  as  to  make  its  formation 
almost  impossible,  and  not  such  that  where  the  slightest  and  most 
innocent  {and  to  third  persons  an  entirely  harmJesB)  deviation  from 
the  strictest  construction  that  can  be  given  to  a  statute  shall  work 
results  to  the  special  partner  of  possibly  a  most  disastrous  and 
utterly  ruinous  nature,  including  liability  for  enormous  debts  incurred 
by  the  general  partners  where  the  credit  given  was  not  in  the  least 
based  upon  any  assumed  liability  of  the  special  partner  greater  than 
the  capital  he  had  contributed." 

In  Durant  v.  Ahendroth  (69  N.  Y.,  148)  the  certificate  and  affi- 
davit were  actually  filed  on  the  23d  of  December,  1870,  and  the 
partnership  did  not  commence  until  the  first  of  the  following  Janu- 
ary, nor  was  the  capital  actually  paid  in  until  the  second  of  January. 
Both  the  certificate  and  afiidavit,  therefore,  were  untrue  at  the  time 
when  they  were  filed,  but  even  with  reference  to  that  state  of  facts, 
Pbckham,  J.,  in  the  Laimbeer  Case  {supra),  said : 

"  I  tliink  it  was  a  very  stem  and  technical  application  of  the 
statute,  because,  confessedly,  before  one  particle  of  business  was 
transacted  by  the  firm,  and  on  the  earliest  possible  day  after  the  com 
mencement  of  the  term  of  partnership  at  which  it  could  be  done, 
the  check  was  paid  and  ike  cash  contributed  by  the  special  partner 
to  the  general  fund.  It  does  not  seem  to  me  as  if  the  principle  of 
thai,  case  should  be  extended?^ 

The  Laimbeer  Case  seems  to  be  a  distinct  authority  against  a  tech- 
nical construction  of  tlie  statute,  especially  in  non-essentials,  and  in 
favor  of  the  sufficiency  of  a  substantial  compliance  with  its  terms. 

I  see  no  distinction  in  principle  between  the  present  case  and 
Eopes  V.  Colgate  (17  Abb.  N.  C,  136).  In  that  case  Justice  Beows 
said  that,  "  What  is  required  of  parties  desirous  of  availing  them- 
selves of  the  privileges  conferred  by  the  statute  in  question,  is  a 
substantial  compliance  with  its  terms.  Of  what  importance  is  it 
whether  the  capital  contributed  by  the  special  partner  is  paid  in  a  few 
minutes  before  or  a  few  minutes  after  the  certificate  is  signed,  so 
long  as  it  is  paid  in  good  faith  before  the  partnership  comes  into 
existence?     In  vciy  judgment,  if,  at  the  moment  the  partnership  is 
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formed  by  the  act  of  filing  the  certificate,  all  its  statements  are 
true,  there  is  both  a  substantial  and  a  literal  compliance  with  the 
statute,  and  the  special  partner  is  not  liable  to  the  creditors  of  the  firm." 

The  statute  in  this  respect  makes  no  distinction  between  the  certi- 
ficate and  the  affidavit.  If  either  is  false,  the  specified  consequences 
follow.  In  one  case  there  is  a  false  statement,  in  the  other  a  false 
oath.  If  either  tends  to  thwart  the  statute,  mislead  the  public  or 
induce  any  one  to  rely  upon  a  fact  which  does  not  exist  at  the 
moment  of  filing  of  the  papers,  the  liability  of  general  partner 
follows.  It  is  not  until  that  moment  that  the  partnership  becomes 
complete,  and  it  is  not  until  that  moment  t/iat  the  affidavit 
becomes  material.  It  is  not  a  question  of  the  criminal  law,  nor  yet 
of  moral  obliquity.  It  is  simply  a  question  of  a  statement  placed 
on  file  for  the  inspection  and  advice  of  persons  about  to  deal  with 
the  firm.  What  difference  can  it  possibly  make  to  such  persons 
whether  the  truthful  facts  placed  before  them  on  the  files  were  sworn 
to  on  the  day  of  filing  or  the  day  before ;  on  the  day  when  the 
check  was  cashed  or  the  day  before?  Where,  then,  the  special 
capital  has  been  paid  in,  in  cash,  prior  to  the  filing  of  the  certificate 
and  affidavit,  and  these  documents  so  state,  everything  essential  or 
substantial  has  been  done.  To  hold  a  special  partner  liable  under 
these  circumstances  is  simply  to  fine  him  the  debts  of  the  firm,  not 
because  of  his  own  perjury,  but  because  of  an  anticipatory  state- 
ment made  by  another  person,  technically  inaccurate  at  the  time  it 
was  verified,  but  true  when  used  pursuant  to  the  requirements  of 
the  law,  and  which  could  not  possibly  have  affected  any  person  who 
ever  had  dealings  with  the  firm. 

I  think  the  exceptions  should  be  sustained  and  a  new  trial  ordered. 

Exceptions  overruled  as  to  defendants  Eiseman,  and  judgment 
ordered  for  plaintifb  upon  the  verdict. 
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AUGUSTA  G.  GENET,  Appellant,  v.  THE  PRESIDENT, 
ETC.,  OF  THE  DELAWARE  AND  HUDSON  CANAL 
COMPANY,  Respondents. 

Leate  and  contract  for  sale  of  eoal  to  be  mined — right  of  Ueme  to  make  uee  ofan^ 
other  product  than  the  kind  to  be  paid  for  under  the  contract. 

In  an  action  based  upon  an  agreement  which  had  been  entered  into  between  the 
plaintiif  and  the  defendant,  under  which,  tor  each  ton  of  clean  and  merchant- 
able coal,  exclusive  of  culm  or  mine  waste,  to  be  {uussed  through  a  mesh  of 
one-half  square  inch,  taken  from  certain  coal  lands  in  the  State  of  PennsylTania, 
the  defendant  was  required  to  pay  twelve  and  one-half  cents,  the  complaint 
alleged  that  the  defendant  in  preparing  the  coal  for  market  used  a  mesh  five- 
eighths  of  an  inch  square  instead  of  half  an  inch  square,  In  consequence  of 
which  ten  per  cent  of  all  the  coal  mined,  or  80,000  tons,  had  passed  through 
the  five^ighths  mesh,  which  would  have  gone  over  the  half-inch  mesh. 

It  was  also  alleged  that  the  defendant  bad  prepared  what  was  known  as  pea  coal, 
by  screening  the  coal  which  had  passed  through  the  five-eighths  mesh  over  a 
mesh  of  seven-sixteenths  of  an  inch. 

And,  also,  that  the  residue  of  the  coal  remaining  after  the  preparation  of  the  pea 
coal  was  again  screened  by  the  defendant  and  separated  into  two  grades,  buck- 
wheat and  birdseye  coal,  and  that  100,000  tons  of  such  coal  had  been  taken  and 
carried  away  by  the  defendant. 

And,  further,  that  although  the  defendant  had  mined  and  taken  away  from  the 
land  at  least  1,200,000  tons  of  coal,  it  had  paid  the  plaintiff  for  less  than  one-half 
that  amount,  and  asked  for  a  general  accounting  for  the  value  of  all  coal  mined. 

At  the  time  the  contract  was  made  all  the  sizes  of  coal,  called  pea,  buckwheat  and 
birdseye,  were  considered  worthless,  and  were  included  in  the  waste  products 
of  the  mine  under  the  name  of  culm. 

EM,  that  there  was  no  intention  on  the  part  of  the  plaintiff  to  convey  to  the 
defendant  any  beneficial  result  of  the  mining  operations,  as  a  gratuity. 

That  it  was  the  duty  of  the  defendant  to  pay  for  all  coal  mined  and  taken  out.  in 
pursuance  of  the  agreement,  exclusive  of  the  coal  which  possessed  no  market- 
able quality. 

That  while  the  defendant  might  not  have  had  a  right,  under  the  terms  of  the 
agreement,  to  utilize  the  culm,  yet,  having  done  so,  the  product  became  a  part 
of  the  subject-matter  of  the  contract  and  gave  the  plaintiflf  the  right  to  insist 
upon  compensation  therefor. 

That,  in  any  event,  the  defendant  had  utilized  the  culm,  in  which  the  agreement 
gave  him  no  rights,  which  was,  in  fact,  owned  by  the  plaintiff,  who  thereby 
acquired  a  cause  of  action  against  the  defendant.  (Van  Brunt,  P.  J-. 
dissenting.) 

Appbal  by  the  plamtiflE  from  a  judgment  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  19th  day  of  October, 
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18S9,  after  a  trial  before  a  referee  appointed  to  hear  and  determine 
the  issues  in  the  action.  The  judgment  was  in  favor  of  the  plaintiff 
and  against  the  defendant  for  $4,947.21,  and  directed  that  the  third 
cause  of  action  alle^d  in  the  complaint  be  dismissed  upon  the  merits. 
The  complaint  alleged  that  the  plaintiff  was  the  owner  in  fee,  as 
lier  separate  estate,  of  about  one  hundred  acres  of  coal  land  in 
Pennsylvania ;  that  the  defendant  was  a  corporation  duly  incorpo- 
rated by  an  act  of  the  legislature  of  the  State  of  New  York,  engaged 
in  the  business  of  mining  coal  and  transporting  the  same  to  be  sold 
in  New  York  and  at  other  places ;  that  an  agreement  had  been 
entered  into  by  which  the  defendant  leased  ^'  all  the  coal  contained 
in,  on  or  under  that  certain  piece  or  parcel  of  land,"  etc.,  *  *  * 
*^  to  include  all  the  coal  that  can  be  economically  mined  or  taken  out 
from  the  above  described  premises,  together  with  the  right  to  enter 
upon  and  into  said  lands  and  to  dig  and  mine  and  remove  said  coal 
through  or  out  of  any  shafts,  slopes  or  tunnels  that  they  may  dig, 
erect  or  construct  upon  the  premises,  *  *  *  and  the  said  party 
of  the  second  part  agrees  to  pay  for  the  coal  mined  and  taken  out  in 
pursuance  of  this  agreement  at  the  rate  of  twelve  and  one-half  cents 
(12i)  for  every  ton  of -(2,iJ4())  twenty-two  hundred  and  forty  pounds 
of  clear  merchantable  coal,  exclusive  of  culm  or  mine  waste,  that  will 
pass  through  a  mesh  of  one-half  inch  square." 

G.  O.  Oenety  for  the  appellant. 

K  E.  Smithy  for  the  respondent 

BsikDT,  J. : 

The  judgment  appealed  from  is  two-fold :  First,  a  money  judg- 
ment in  favor  of  the  plaintiff  for  $4,947.21 ;  and,  second,  a  judgment 
dismissing  one  cause  of  action  upon  the  merits.  If,  upon  a  con- 
sideration of  the  whole  case,  therefore,  the  judgment  dismissing  the 
cause  of  action  suggested  is  erroneous,  there  must  be  a  new  trial 
without  reference  to  the  exceptions  relating  to  other  parts  of  the  case. 

The  basis  of  the  action  is  an  agreement  between  the  parties  by 
which  certain  coal  lands  in  the  State  of  Pennsylvania  were  leased 
to  the  defendant,  one  of  the  terms  of  which  required  the  defend- 
ant to  pay  twelve  and  a  half  cents  for  each  ton  of  clean  and  mer- 
chantable coal,  exclusive  of  culm  or  miQe  wajBte,  to  be  passed  through 
a  mesh  of  one-half  square  inch. 


494  GENET  «.  DEL  &  HUD.  CANAL  CO. 


F1B8T  Dbpabtment,  Dbcembbb  Tbbm,  1890. 


The  first  cause  of  action,  after  referring  to  the  agreement  men- 
tioned, the  working  of  the  mine  and  the  rendering  of  accomits, 
alleges  that  the  defendant,  in  preparing  the  coal  for  market,  nsed  a 
mesh  five-eighths  of  an  inch  square  instead  of  half  an  inch  square 
as  required  by  the  agreement,  and  that,  as  a  result,  ten  per  cent  of 
all  the  coal  mined,  or  30,000  tons,  had  passed  through  a  five- 
eighths  mesh,  which  would  have  gone  over  a  half-inch  mesh,  and 
this  amount  was  omitted  from  the  account. 

The  second  cause  of  action  alleges  the  preparation  by  the  defend- 
ant of  what  is  known  as  pea  coal  by  screening  what  goes  through  a 
five-eighths  mesh  over  a  mesh  of  seven-sixteenths  of  an  inch,  and  seeks 
to  recover  the  stipulated  royalty  on  the  whole  ot  the  pea  coal  taken 
from  the  mine  in  question,  and  claimed  to  amount  to  150,000  tons. 

The  third  cause  of  action  allies  that  the  coal  left,  after  the 
preparation  of  the  pea  coal,  is  again  screened  by  defendant  and 
separated  into  two  other  grades  of  coal  called  buckwheat  and  birds' 
eye,  and  that  such  coal,  to  the  amount  of  100,000  tons,  had  been 

m 

taken  and  carried  away  by  the  defendant,  the  value  of  which  was 
$35,000,  which  sum  was  claimed. 

The  fourth  cause  of  action  was  a  charge  that  the  defendant  had 
mined  and  taken  from  the  land  in  question  at  least  1,200,000  tons 
of  coal,  but  had  paid  plaintiff  for  less  than  half  that  amount,  and 
that  the  accounts  rendered  by  the  defendant  were  false.  The  prayer 
for  judgment  was  for  a  general  accounting  for  the  value  of  all  coal 
mined ;  for  the  value  of  the  small  coal  that  would  pass  through  a 
half-inch  mesh,  that  is,  all  pea  coal  and  all  buckwheat  and  birdseye 
coal ;  for  damages  to  the  amount  of  $10,000,  caused  by  recrushing 
the  coal  and  reducing  the  same  to  dust  or  culm,  and  for  general 
relief. 

In  reference  to  these  different  sorts  of  coal  the  referee  found  that 
the  various  sizes  or  grades  in  which  anthracite  coal  is  placed  upon  the 
market  are  called  lump,  steamboat,  grate,  egg,  stove,  chestnut,  pea, 
buckwheat  and  birdseye,  and  these  sizes,  with  the  exception  of 
pea,  buckwheat  and  birdseye,  were  substantially  the  same  as  those 
in  which  anthracite  coal  had  been  placed  upon  the  market  for  more 
than  forty  years,  and  tliat  the  sizes  of  coal,  now  called  pea,  buck- 
wheat and  birdseye  were  formerly  considered  worthless,  and  were 
included  in  the  other  waste  products  of  the  mine  under  the  name  of 
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culm;  that  the  size  now  called  pea  was  first  separated  from  the 
cnlm  and  pat  on  the  market  about  1857,  but  did  not  become  one  of 
the  sizes  commonly  dealt  in  until  about  1865,  or  later,  while  buck- 
wheat and  birdsejo  have  been  so  separated  and  sold  only  since 
about  1880.  As  will  have  been  observed,  the  third  cause  of  action 
relates  to  the  size  just  mentioned,  and  which  was  dismissed  upon 
the  trial. 

The  question  which  presents  itself  in  limine  is  whether  the 
dismissal  of  that  cause  of  action  was  erroneous  or  not.  The  agree- 
ment was  made  on  the  28th  of  March,  1864,  and  contains  the 
following :  "  And  the  said  party  of  the  second  part  agree  to  pay  for 
the  coal  mined  and  taken  out,  in  pursuance  of  this  agreement,  at 
the  rate  of  twelve  and  a  half  cents  (12^)  for  every  ton  of  (2,210) 
twenty-two  hundred  and  forty  pounds  of  clean  merchantable  coal, 
exclusive  of  culm  or  mine  waste  that  vriU  pass  through  a  m£sh  of 
one-half  inch  squareP 

At  that  time,  as  found  by  the  referee,  the  sizes  now  called  pea, 
buckwheat  and  birdseye  were  considered  worthless  and  were  included 
in  the  other  waste  products  of  the  mine  under  the  name  of  culm. 
It  is  quite  apparent  that  the  language  of  the  agreement,  to  which 
particular  attention  has  been  called,  exclusive  of  culm  or  mine 
waste,  was  adopted  with  reference  to  the  then  supposed  worthlessness 
of  that  product  of  the  mine.  And  it  is  equally  evident,  from  an 
interpretation  of  the  whole  instrument,  that  there  was  no  intention 
on  the  part  of  the  plaintiflE  to  convey  to  the  defendant  any  beneficial 
result  of  mining  operations  as  a  gratuity ;  nor  is  there  any  ground 
for  the  defendant  to  claim  the  right  thereunder  to  appropriate  the 
same  to  its  own  advantage  without.due  compensation.  The  manifest 
design  of  the  agreement  was  to  authorize  the  defendant  to  conduct 
such  mining  operations  as  would  develop  a  marketable  article  for 
which  a  marketable  compensation  was  to  be  paid.  It  was  thereby 
made  the  duty  of  the  defendant  to  pay  for  all  coal  mined  and 
taken  out  in  pursuance  of  the  agreement,  exclusive  of  culm  or  mine 
waste ;  so  exclusive  because  it  was  supposed  to  possess  no  market- 
able quality,  and,  indeed,  liad  none,  as  already  suggested,  until  1865, 
and  subsequent  to  the  making  of  the  agreement  between  the  parties. 

It  makes  no  difference  whether  the  agreement  makes  the  defend- 
ant the  absolute  owner  of  the  coal,  as  if  by  deed  in  fee  simple,  or  a 
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lessee  with  rights  and  privileges  in  reference  to  the  mineral  found 
upon  or  under  the  surface,  inasmuch  as  the  mining  of  the  coal 
involved  the  payment  for  its  appropriation  of  a  royalty  agreed 
upon  by  the  parties.  It  would  be  absurd  to  hold  that,  under  such 
an  agreement,  no  matter  how  it  may  be  designated  in  legal  parlance, 
the  coal  was  transferred  unqualifiedly,  and  it  is  not  at  all  likely  that 
any  court  of  justice  will  so  adjudicate.  Whenever  coal  is  taken 
from  the  land  embraced  within  the  agreement,  it  must  be  paid  for 
whether  it  is  the  result  of  a  new  process  with  regard  to  culm 
or  not. 

It  is  true  that  the  defendant,  under  a  strict  construction  of  the 
agreement,  would  be  under  no  obligation  to  utilize  the  culm,  but^ 
having  done  so,  the  product  became  a  part  of  the  subject-matter  of 
the  contract  and  gave  the  plaintiff  the  right  to  insist  upon  such 
compensation  as  might  be  awarded,  if  the  royalty  provided  for  by 
the  agreement  had  no  application.  But  even  if  this  be  not  so,  the 
utilization  by  the  defendant  of  the  culm  in  which  he  had  no  prop- 
erty, and  as  to  which  the  agreement  gave  it  no  rights,  and  which 
was,  in  fact,  owned  by  the  plaintiff,  created  an  independent  cause 
of  action  which  could  be  enforced  herein,  but  which  was  disre- 
garded by  the  referee,  and  it  is  thought  erroneously. 

The  record  in  this  case  has  been  the  subject  of  many  examinations 
with  its  numerous  exceptions  and  complications,  but  the  recurrent 
thought  has  been  that  the  exclusion  of  the  third  cause  of  action  was 
improper,  and  deliberate  consideration  of  that  proposition  has  led 
to  the  conclusion  herein  stated,  a  conclusion  which  renders  it  entirely 
unnecessary  to  consider  any  of  the  other  exceptions  presented  on 
behalf  of  the  plaintiff. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  event. 

Daniels,  J.,  concurred. 

Van  Beunt,  P.  J. : 

I  dissent  from  the  conclusions  of  Mr.  Justice  Bbady  and  con- 
curred in  by  Mr.  Justice  Daniels.  The  coal  lands  were  leased  to 
the  defendants  for  mining  purposes.  The  rents  were  fixed  upon  the 
basis  of  a  payment  of  twelve  and  a  half  cents  for  every  ton  of 
merchantable  coal  which  would  pass  through  a  mesh  one-half  inch 
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square.  The  evidence  showed  that  this  necessarily  excluded  buck- 
wheat and  birdseye  coal.  It  is  evident  that  all  the  coal  mined  by 
the  defendants  belonged  to  them,  and  if  they  found,  after  the  exe- 
cution of  the  lease,  that  they  could  make  use  of  what  they  previously 
had  been  compelled  to  throw  away,  I  see  no  basis  arising  from  that 
fact  for  a  change  in  the  standard  by  which  the  rent  is  to  be 
measured.  The  parties  fixed  the  method  of  determining  the  rent 
and  the  court  cannot  now  alter  the  contract. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event. 


Ih  the  Matteb  of  thb  Appuoation  of  the  SOUTHEKN" 
BOULEVARD  RAILROAD  COMPANY  to  Acquibb  thb 
Right  to  Constbuot  and  Opebatb  its  Road  upon  that 
Paet  of  the   Southebn   Boulbvakd,  in  the  CrrY  of  New 

YOBK,   WHICH    FoBMEBLT    BELONGED    TO    PAUL    SPOFFORD, 

Deceased. 

OmuUtians  under  tokieh  land  i$  taken  far  a  highway — cannot  be  done  awa/y  with  by 
the  legukUure  to  the  pr^udice  of  acffoining  ovmen,  without  compensating  them. 

By  chapter  280  of  1867  the  legislature  authorized  the  towns  of  Morrisania  and 
West  Farms  to  widen,  make  and  extend  a  highway  in  paid  towns, to  be  called 
the  Southern  Boulevard;  and  further  provided  that,  *' except  for  the  purpose 
of  crossing  the  same,  no  railway  or  tram-way  shall  be  laid  or  constructed 
thereon,  or  upon  any  part  thereof,  by  any  persons  or  corporations  whatsoever, 
without  a  special  act  of  the  legislature  of  this  State  for  that  purpose  first  had 
and  obtained; "  and  further  provided,  that  in  case  such  special  act  should  be 
passed  the  right  should  exist  in  the  several  owners  of  land  which  should  be  taken 
for  the  road,  to  claim  and  recover  from  the  person  or  corporation  obtaining 
authority  to  construct  such  railway  the  full  value  of  all  the  land  taken,  to  the 
same  extent  as  if  no  such  road  had  ever  been  laid  out  on  said  land.  Subse- 
quently, by  chapter  728  of  1887,  the  legislature  authorized  a  railroad  to  be 
construct^  upon  this  boulevard. 

In  procedings  taken  by  said  railroad  company  to  acquire  the  right  to  lay  and 
operate  its  road  upon  the  said  boulevard,  commissionerB  were  appointed,  who 
awarded  only  nominal  damages  to  the  owners. 

Beld,  that  the  legislature,  having  authorized  the  taking  of  the  land  for  public  use, 
upon  certain  conditions,  could  not  abolish  those  conditions  and  treat  the  prop- 
HuN  — Vol.  LVIII        63 
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erty  as  though  no  such  conditions  had  been  attached  to  its  condemnation  when 
first  taken. 
That  such  conditions  constituted  a  contract  between  the  owners  and  the  people, 
which  the  legislature  had  no  right  to  abrogate. 

Appeal  by  Paul  N.  Spofford  and  Joseph  L.  SpoflEord,  individu- 
ally and  as  surviving  executors  and  trustees  under  the  last  will  and 
testament  of  Paul  Spofford,  deceased,  Edward  Clarence  Spofford 
and  others,  from  the  appraisal  and  report  of  the  commissioners  of 
appraisal,  made  in  the  above-entitled  matter  and  filed  with  the  clerk 
of  the  county  of  New  York  on  the  14:th  day  of  May,  1890 ;  and 
also  from  an  order  of  the  Supreme  Court,  made  at  Special  Term 
confirming  the  said  report,  which  order  was  entered  in  said  clerk's 
oflace  on  the  15th  day  of  May,  1890. 

TT.  P.  WtUiamSy  for  Paul  N.  Spofford  and  another,  appellants. 

John  N.  ZennSj  for  the  petitioner,  respondent. 

Van  Beunt,  P.  J. : 

In  1867  the  legislature'  passed  an  act  (chap.  290),  to  authorize  the 
towns  of  Morrisania  and  West  Farms  to  widen,  make,  extend  and 
improve  a  highway  in  said  towns  to  be  called  the  Southern  boulevard, 
and  by  the  act  commissioners  were  appointed  with  power  to  perform 
the  several  acts  and  duties  therein  prescribed.  Amongst  other 
things  it  was  provided  in  said  act  as  follows : 

Section  24.  Said  road  when  constructed  shall  be  kept  and  main- 
tained for  the  public  use  as  an  avenue  and  boulevard,  and  except 
for  the  purpose  of  crossing  the  same  no  railway  or  tramway  shall 
be  laid  or  constructed  thereon,  or  upon  any  part  thereof,  by  any 
persons  or  corporations  whatsoever,  without  a  special  act  of  tlie 
legislature  of  this  State  for  that  purpose  first  had  and  obtained ;  and 
in  case  the  legislature  of  this  State  shall,  at  any  future  time,  grant 
to  any  person  or  corporation  the  right  to  construct  any  rail  or  tram- 
way upon  said  road  or  any  part  thereof,  nothing  in  this  act  contained 
shall  be  construed  to  affect  or  cut  off  the  rights  of  the  several  owners 
of  lands,  which  shall  be  taken  for  laying  out  tlie  road  hereby  author- 
ized, to  claim  and  recover  from  such  person  or  corporation  the  full 
vahie  of  all  the  land  taken  from  such  owner  or  owners  for  the  road 
hereby  authorized  to  be  constructed,  to  the  same  extent  as  if  no 
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such  road  had  ever  been  laid  out  on  said  lands,  and  without  any 
deduction  for  any  supposed  benefit  to  said  lands  to  arise  from  the 
construction  of  such  rail  or  tramway." 

The  proposed  boulevard  was  laid  out  pursuant  to  the  authority 
of  that  act,  and  commissioners  of  estimate  and  assessment  were 
appointed  for  the  assessment  of  damage  and  benefit,  whose  report 
was  duly  confirmed  and  the  said  boulevard  duly  opened.  In  the 
year  1887  the  legislature,  by  chapter  723,  amended  the  act  of  1867 
by  making  section  24  of  that  act  read  as  follows : 

^^  Said  road  when  constructed  shall  bo  kept  and  maintained  for 
the  public  use  as  an  avenue  and  boulevard  and  no  railway  or  tram- 
way shall  be  laid  or  constructed  thereon  except  by  a  railroad  com- 
pany which  has  been  or  may  hereafter  be  duly  organized  under  and 
by  virtue  of  and  in  conformity  with  the  provisions  of  chapter  two 
liundred  and  fifty-two  of  the  Laws  of  eighteen  hundred  and  eighty- 
four,  and  which  has  heretofore  complied  or  shall  comply  with  all 
the  provisions  of  said  chapter  in  respect  of  the  consent  of  owners  of 
property  and  the  local  authorities." 

The  Southern  Boulevard  Railroad  Company,  organized  under 
tlie  said  act  of  1884,  began  those  proceedings  to  acquire  the  right  to 
lay  and  operate  its  road  upon  the  said  boulevard*  Commissioners 
were  appointed,  who  made  simply  a  nominal  award ;  apparently 
having  based  their  award  upon  the  provisions  of  section  24,  as 
amended  in  1887,  and  not  as  originally  enacted. 

From  this  award  the  appellants,  who  were  owners  of  property 
taken  for  the  opening  of  the  boulevard,  appeal ;  and  the  question 
presented  seems  to  be,  whether  the  legislature,  after  having  author 
ized  the  taking  for  pubh'c  use  of  property  upon  certain  conditions, 
can  abolish  those  conditions  and  treat  the  property  as  though,  in  the 
first  proceeding,  no  conditions  whatever  had  been  attached  to  its 
condemnation. 

We  think  that  this  cannot  be  done.  The  provisions  for  the  pro- 
tection of  the  owners  of  property  taken  or  assessed  for  the  opening 
of  the  boulevard  constituted  a  contract  between  such  owners  and  the 
people  of  the  State  of  New  York  which  the  legislature  had  no  power 
by  its  subsequent  action  to  impair. 

Undoubtedly  the  awards  made  as  compensation  for  the  property 
taken  were  affected  by  the  provisions  contained  in  the  act  of  1 867, 
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wherebjy  in  case  (as  had  frequently  been  done)  the  street  was  to  be 
prostituted  to  the  uses  of  a  private  corporation,  the  owners  should 
receive  full  indemnification  for  the  taking  of  their  property  as  though 
the  proceedings  for  opening  it  as  a  highway  had  never  been  taken. 

This  was  the  offer  which  the  legislature  made  to  the  owners  of 
the  property.  This  was  the  offer  which  they  accepted,  and  the  l^is- 
lature  had  no  power  to  recede  from  this  bargain  after  it  had  been 
consummated  by  the  opening  of  the  street  in  accordance  with  the 
terms  of  the  act  in  question. 

It  is  urged  that  this  construction  affirms  the  proposition  that  one 
legislature  has  the  power  to  bind  a  subsequent  legislature  by  a  pro- 
vision which  would  prohibit  a  new  inquiry  into  the  subject-matter 
and  new  legislation,  a  proposition  which  needs  but  to  be  stated  to  be 
condemned,  and  which  has  been  specially  repudiated  by  the  court 
in  this  department  in  reference  to  this  very  statute  of  1867. 
{Rarlem  BridgCy  M.  and  F.  JS.  JR.  Co.  v.  Southern  Boulevard^ 
etc.y  41  Hun,  553.) 

An  examination  of  the  case  cited  shows  that  it  has  no  applica- 
bility whatever  to  the  question  involved  upon  this  appeaL    All  that 
was  intimated  in  that  case,  a  point  which  it  was  not  necessary  to 
decide,  was  that  the  legislature  could  repeal  the  act  of  1867.    There 
IS  no  question  but  that  it  could  so  repeal  that  act,  and  if  it  did  so, 
the  lands  occupied  by  the  Southern  boulevard  would  at  once  revert 
to  their  owners ;  but  the  legislature  has  no  power  to  repeal  that 
part  of  the  act  whereby,  as  an  inducement  to  the  owners  of  land  to 
permit  the  improvement,  it  covenanted  for  their  protection.    The 
legislature  authorized  the  people  to  take  the  land  under  certain  con- 
ditions and  the  people  cannot  hold  the  land  in  disregard  of  tfaoee 
conditions.     Neither  can  this  private  corporation  come  in  and  claim 
this  property  in  condemnation  proceedings  without  due  regard  to 
the  conditions  under  which  it  was  in  the  first  instance  devoted  to 
public  use. 

We  think  that  by  the  terms  of  the  act  of  1867  a  contract  was 
entered  into  between  the  people  of  the  State  and  the  owners  of  tliifl 
property ;  that  after  this  improvement  was  made  and  paid  for  by 
the  adjacent  owners  no  railroad  company  should  be  permitted  to 
seize  upon  this  avenue  without  compensating  the  owners  for  th^ir 
property  so  taken. 
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We  think,  therefore,  under  the  circumstances,  that  the  owners  of 
this  propei'ty  were  entitled  to  more  than  a  nominal  award  and  that 
they  were  entitled  to  receive  the  actual  value  of  the  land  as  though 
no  street  had  ever  been  opened. 

The  order  should  be  reversed  and  the  proceedings  sent  back  to 
jtbe  commissioners  for  further  examination,  with  costs  to  the 
appellants  to  abide  the  final  event. 

Bbadt  and  Daniels,  JJ.,  concurred. 

Order  reversed  and  proceedings  sent  back  to  the  commissionerB 
for  further  examination,  with  costs  to  the  appellants  to  abide  the 
final  erent 


GEOEGE  JOHNSON,  Respondent,  v.  CHARLES  R.  TTNG, 

Appellant. 

>  '  ,  ■ 

An  agreement,  terminable  by  ten  dayt^  notice,  eonUnuee  in  force  for  ten  da/ye  after 

etich  notice  is  given — dtfavXt  therein — waiver. 

Under  an  agreement,  entered  into  by  a  manufacturer,  owning  a  steel  rolling-mill, 
with  a  vendor  of  steel,  the  latter  agreed  to  furnish  crude  steel,  and  the  former 
to  manufacture  it,  at  a  fixed  rate  of  compensation.    The  agreement  was  to  con- 

'    Unue  during  the  mutual  pleasure  of  the  parties,  and  to  terminate  only  after  two 

>    months'  notice.    This  agreement  was  afterwards  terminated  upon  notice,  at  which 

'    time  there  was  $881.56  due  to  the  plaintijff. 

Thereafter  the  parties  entered  into  an  agreement  which  was  to  continue  for  five 
years,  during  which  the  vendor  of  steel  was  to  have  the  exclusive  sale  of  the 
entire  product,  with  a  credit  of  sixty  days  from  the  date  of  each  monthly 
account  within  which  to  pay  the  amount  thereof;  and  in  case  of  his  failure  to 
make  payment  as  provided  for,  it  was  stated  therein  that  the  agreement  should, 

-  upon  ten  days'  personal  notice^  be  null  and  void. 

This  last-mentioned  agreement  was  performed  on  both  sides  for  about  a  year,  at 
the  end  of  which  time  it  was  claimed  by  the  manufacturer  that  the  vendor  had 
made  default  in  one  of  his  payments,  and  a  notice  of  ten  days  terminating  the 
agreement  was  given  by  the  manufacturer,  who  immediately  stopped  work. 

In  an  action  brought  by  the  manufacturer  to  recover  a  balance  due  under  each  of 
these  agreements,  it  was  claimed  by  the  defendant  that  the  plaintiff  could  not 
recover  the  money  sued  for,  because  he  had  failed  to  perform  the  contract  under 
which  these  moneys  were  earned,  and  that  the  breach  of  the  contract  had  caused 
damage  to  the  defendant. 

SM,  that,  in  view  of  the  negotiations  between  the  parties,  which  resulted  In  the 

-  making  of  the  second  agreement,  any  defaults  which  might  have  taken  place 
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under  the  first  agreement  were  waived,  and  tliat  a  right  of  action  existed  against 
the  defendant  for  the  amount  due  under  the  first  agreement  at  the  time  the 
second  agreement  was  entered  into. 

That,  under  the  second  agreement,  the  manufacturer  having  at  once  stopped  work, 
instead  of  wailing  until  the  ten  days  fixed  by  the  contract  had  expired,  had 
broken  the  terms  of  this  agreement. 

That  as  it  was  Deoessary,  in  order  that  the  plaintiff  should  recover  the  amount 
which  he  claimed  under  this  contract,  that  he  should  show  that  he  had  per- 
formed it,  no  right  of  action  existed  in  his  favor  and  he  could  not  recover  for 
the  work  done  prior  to  its  breach. 

Appeal  by  the  defendant  Charles  R.  Tyng  from  a  judgment  of 
the  Supreme  Conrt,  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  19th  day  of  March,  1890,  in  favor  of  the 
plaintiff,  after  a  trial  at  the  New  York  Circuit  before  the  court 
without  a  jury. 


T.  M.  Tynffj  for  the  appellant. 

J.  C.  O^  Connor  J  Jr.j  for  the  respondent. 

Van  Brunt,  P.  J. : 

This  action  was  brought  to  recover  certain  moneys  claimed  to  be 
due  by  defendant  to  plaintiff.  The  plaintiff  was  a  manufacturer, 
working  a  steel  rolling-mill,  and  the  defendant  was  a  vendor  of  steeL 

In  1 879  the  defendant  made  an  agreement  with  the  father  of  the 
plaintiff,  by  which  he  agreed  to  furnish  crude  steel  to  the  father 
of  the  plaintiff,  the  latter  to  manufacture  it  for  him  at  a  fixed  rate  of 
compensation.  The  agreement  was  to  continue  during  the  mutoal 
pleasure  of  the  parties  and  to  terminate  only  after  two  months' 
notice  of  such  discontinuance  and  the  completion  of  all  contracts 
then  entered  into.  In  December,  1881,  the  father  of  the  plaintiff 
died,  and  subsequent  thereto  the  defendant  entered  into  an  agree- 
ment with  the  plaintiff,  who  had  succeeded  to  his  father's  interest 
in  the  mill,  which  had,  in  the  meantime,  been  removed  to  Pennsyl- 
vania. This  agreement  was  a  continuation  of  the  agreement  there- 
tofore made  between  the  defendant  and  plaintiff's  father,  and 
provided  that  the  defendant  should  supply  raw  material,  and  the 
plaintiff  was  to  work  it  up  and  defendant  was  to  pay  plaintiff  at  the 
prices  fixed  in  the  agreement,  and  that  the  agreement  was  to 
terminate  on  two  months'  notice.     Under  this  agreement  the  parties 
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continued  business  over  two  and  a  half  years,  until  the  16th  of  Julj^ 
1884,  when  notice  was  given  terminating  the  same  two  months 
thereafter.  At  this  time  there  was  $331.56  due  under  this  second 
agreement,  and  the  plaintiff  stopped  working  thereunder. 

On  the  3l8t  of  July,  1884,  the  parties  entered  into  a  third  agree- 
ment, which  provided  for  its  continuance  for  five  years,  during 
which  the  defendant  was  to  have  the  exclusive  sale  of  the  entire 
products  of  the  plaintiff's  mill,  with,  a  credit  of  sixty  days  from  the 
date  of  each  monthly  account,  within  which  to  pay  the  amount 
thereof. 

It  further  provided,  that  in  case  the  defendant  should  fail  to 
make  payment  as  provided  in  the  agreement,  that  the  agreement 
should,  upon  ten  days'  personal  notice,  be  null  and  void.  This  third 
agreement  was  performed  on  both  sides  for  a  year  after  it  was  made 
until  the  25th  of  July,  1885 ;  at  that  time  it  being  claimed  by  the 
plaintiff  that  the  defendant  had  made  default  in  one  of  his  pay- 
ments, he  gave  defendant  the  notice  of  ten  days,  terminating  the 
agreement,  and  immediately  stopped  work.  There  was  a  balance 
claimed  to  be  due  upon  this  third  agreement  at  this  time,  and  for  tfa^ 
balance  due  under  the  second  agreement,  and  under  this  third  agree- 
ment this  action  was  brought,  and  recovery  was  had  for  the  whole 
amount,  and  from  the  judgment  thereupon  entered  this  appeal  is 
taken. 

The  claim  of  the  defendant  is  that  the  plaintiff  cannot  recover 
the  moneys  sued  for,  because  he  failed  to  perform  the  contract 
under  which  these  moneys  were  earned,  and  that  the  breach  of  the 
contract  caused  the  defendant  certain  damages  as  alleged  in  the 
counter-claim. 

It  seems  to  us,  in  view  of  the  negotiations  between  these  parties 
which  resulted  in  the  making  of  the  third  agreement,  that  whatever 
defaults  may  have  taken  place  under  the  second  agreement  were 
waived,  and  that  the  plaintiff  would  have  a  right  of  action  against 
the  defendant  for  the  amount  due  under  that  second  agreement  at 
the  time  at  which  the  third  agreement  was  entered  into. 

The  case,  in  respect  to  the  claim,  made  under  the  third  agreement, 
however,  is  entirely  different.  By  the  terms  of  the  third  agree- 
ment the  plaintiff  was  to  have  the  right  to  terminate  the  same  in 
case  the  defendant  should  fail  to  make  payment  as  therein  provided 
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upon  ten  days'  personal  notice.  And  the  plaintiff  expressly  states, 
in  the  course  of  his  cross-examination,  that  the  object  of  requiring 
the  ten  days'  notice  was  to  enable  the  defendant  to  hold  on  to  the 
agreement  for  these  ten  days. 

It  appears  from  the  uncontradicted  evidence  in  the  case  that,  instead 
of  waiting  till  the  end  of  the  ten  days  to  stop  work,  at  which  time  the 
agreement  became  null  and  void  by  its  terms,  the  plaintiff  stopped 
work  instantly  and  refused  to  go  on  during  the  period  of  these  ten 
days,  and  thus  broke  the  agreement  upon  his  part  The  terms  of 
the  agreement  did  not  provide  that  the  agreement  should  become 
null  and  void  in  case  the  defendant  failed  to  make  payment  in  accord- 
ance with  its  terms ;  but  it  gave  the  plaintiff  the  option,  in  case  of 
6uch  failure,  to  terminate  the  agreement  by  giving  ten  days'  notice, 
such  termination  evidently  to  take  place  after  the  expiration  of  the 
ten  days  for  which  the  notice  had  been  given.  Therefore,  the 
position  of  the  plaintiff  is  a  breach  upon  his  part  of  the  terms  of 
the  agreement  under  which  he  claims  judgment  against  the  defend- 
ant. In  order  that  the  plaintiff  should  recover  these  various  sums 
of  money  which  he  claims,  it  was  necessary  for  him  to  show  that  he 
had  performed  the  contract  on  his  part,  and  until  he  established  that 
proposition  no  right  of  action  in  his  favor  existed.  The  plaintiff 
not  only  did  not  establish  this  proposition,  but  it  was  proven  that  he 
broke  the  agreement  himself  by  failure  to  comply  with  its  terms. 
This  being  the  condition  of  the  proof,  we  do  not  see  how  the  plaintiff 
can  recover  for  the  work  done  prior  to  the  breach. 

It  is  urged  that  by  the  provisions  of  the  agreement  the  plaintiff 
was  to  have  a  lien  upon  the  termination  of  the  agreement  upon  all 
the  material  which  was  sent  to  him  by  the  defendant  in  case  of  a 
breach.  But  that  lien  did  not  exist  until  the  expiration  of  the  ten 
days  after  the  giving  of  the  notice,  and  after  the  agreement  had 
become  null  and  void.  The  provision  is  as  follows :  "  It  is  further 
agreed  that  in  case  the  party  of  the  second  part  shall  fail  to  make 
payments  as  above  provided,  this  agreement  shall  upon  ten  (10)  dayij 
personal  notice,  be  null  and  void,  and  any  sum  or  sums  which  maj 
at  such  time  be  due  the  party  of  the  first  part,  shall  be  a  lien  upon 
any  stock  or  material  belonging  to  the  party  of  the  second  part, 
which  may  then  be  in  the  mill."  The  words  "  at  such  time  '^ 
evidently  refer  to  the  time  when  the  agreement  shall  become  null 
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and  void,  namely,  ten  days  after  notice.  "The  material  belonging 
to  the  party  of  the  second  part  which  may  then  be  in  the  mill." 
The  phrase  "  then  "  applies  clearly  to  the  time  when  the  agreement 
becomes  null  and  void,  as  aforesaid  on  the  tenth  day  after  the  giving 
of  the  notice,  otherwise  no  effect  can  be  given  to  the  requirement 
of  ten  dayi  notice. 

There  is  nothing  in  the  agreement  going  to  show  that  because  of 
the  failure  of  the  defendant  to  pay  pursuant  to  its  terms,  the  plaintiff 
had  a  right  then  to  stop.  The  parties  had  expressly  provided  other- 
wise ; .  they  had  expressly  provided  that  for  ten  days  af t«r  defendant 
had  been  in  default,  he  could  claim  that  the  plaintiff  should  perform 
his  part  of  the  contract  although  the  defendant  had  failed  to  per- 
form his.  The  parties  having  contracted  in  this  manner,  the  plaintiff 
cannot  be  heard  now  to  claim  that  he  should  not  be  bound  by  the 
provisions  of  his  contract. 

We  think,  therefore,  that  the  judgment  was  erroneous  and  that 
the  same  should  be  reversed  and  a  new  trial  ordered,  with  costs  to 
appellant  to  abide  event. 

Brady  and  Daniels,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event 


In   the   Mattbb   of   thb  Pbobatb   of   thb    Last  Will  and 
Testament  of  AUGUSTUS  ZEREGA,  Deceased. 

SwrrogaU — cannot,  even  with  the  consent  ofaU  partiee  in  interest,  admit  to  probate 
the  wiU  of  a  citigen  of  the  State  not  a  resident  of  hie  county, 

A  surrogate  has  no  jurisdiction  to  admit  to  probate  in  bin  court  tbe  will  of  a 

citizen  of  tbe  State  wbo  is  not  a  resident  of  his  county. 
Although  all  the  parties  interested  in  an  estate  give  their  consent  to  the  probate  of 

the  will  of  the  deceased  by  the  surrogate  of  a  county  in  which  the  deceased  did 

not  reside,  and  although  the  executors  under  the  will  accept  letters  testamentary 

based  upon  it,  this  does  not  give  jurisdiction  to  the  court. 

Appeal  by  the  petitioners,  Francis  A.  Zerega  and  others,  from  an 
order  or  decree  of  the  Surrogate's  Court  of  the  county  of  New 
Hun— Vol.  LVm        64 
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York,  entered  in  the  office  of  the  clerk  of  said  conntj  on  May  9, 
1889,  denying  the  petitioners'  application  that  the  decree  entered 
in  said  office  admitting  the  will  of  Angnstns  Zerega  to  probate  be 
reopened,  vacated  and  set  aside,  and  that  a  new  trial  or  new  heariDg 
be  granted. 

The  question  presented  by  the  petitioners  related  to  the  residence 
of  the  deceased. 

A.  GaUttpy  for  the  petitioners,  appellants. 

De  Witty  Lochnux/n,  &  De  Witt,  Samnid  Stmtingtan  and  Saraoe 
Bamardy  for  the  proponents  and  respondents. 

Brady,  J. : 

This  application,  so  far  as  it  chai^gos  Mr.  Barnard  with  misrepre- 
sentations, is  not  sustained.  The  facts  and  circumstances  disclosed 
and  duly  considered  justify  this  conclusion.  It  is  not  deemed  at  all 
necessary  to  state  them  in  detail. 

The  proposition  that  Mr.  Zerega,  at  the  time  of  his  death,  was  a 
resident  of  the  city  of  New  York,  has  not  been  sustained,  however, 
but,  on  the  contrary,  has  been  successfully  assailed.  He  had  a  tem- 
porary abode  here,  it  is  true,  but  it  was  in  a  house  occupied  by  hia 
daughter,  for  whose  use  it  seems  to  have  been  purchased  at  the  time 
of  her  marriage.  He  paid  for  his  accommodation  therein  while  he 
remained  in  it,  which  was  during  the  interval  between  his  departure 
from  his  residence  in  Westchester  in  the  fall  of  the  year  and  the 
following  spring,  a  mode  of  life  adopted  and  kept  up  for  many  years 
prior  to  his  death.  The  testimony  of  disinterested  persons,  of  his 
admissions  and  declarations  in  regard  to  his  residence,  establishes 
the  conclusion  that  he  considered  himself  to  be  a  resident  of  West- 
chester, and  so  described  himself  in  his  will ;  and  this  necessarily 
went  hand  in  hand  with  his  intention  to  be  such  a  resident  and  made 
him  such  by  act  and  expressed  intent.  In  addition  to  this  he  voted 
and  paid  taxes  there ;  and  when  he  expressed  his  wish  to  sell  bis 
residence  there,  it  was  coupled  with  a  statement  of  an  object  in  view, 
namely,  that  he  might  travel,  but  not  to  return  to  a  city  residence 
here,  and,  indeed,  not  making  any  reference  to  it.  This  indicat^d 
a  wish  to  change  his  mode  of  life  and  to  be  relieved  from  a  local 
habitation. 
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When  the  residence  is  thus  adopted  and  proclaimed,  especially  in 
connection  with  an  existing  domicile,  it  is  not  necessary  to  seek  the 
aid  of  adjudications  bearing  upon  the  much  distorted  questions  of 
residence  and  domicile  and  the  difference  between  them  for  certain 
purposes,  taxation  and  the  like.  A  man  may  reside  where  he 
chooses,  and  although  by  a  qiMsi  fiction  of  the  law  he  may  be  located 
in  different  places  for  public  purposes,  such  as  taxation  and  the  like, 
yet  his  home  he  determines  for  himself ;  and  where  that  is  in  this 
State,  his  residence,  as  described  for  the  appropriation  of  his  estate 
by  the  legal  processes  provided  by  law,  is  where  that  is  situate.  The 
Code  gives  no  jurisdiction  to  the  surrogate  of  this  county  in  such  a  case. 

It  is  true  that  the  parties  interested  in  the  estate  gave  consent  to 
the  probate,  and  that  the  executors  accepted  letters  testamentary 
baaed  upon  it,  but  this  did  not  confer  jurisdiction,  and  is,  therefore, 
of  no  avail.  The  standing  in  court  of  these  persons  is  such  that,  if 
the  probate  could  be  upheld,  it  should  not  be  interfered  with  on 
this  application,  whether  the  motive  which  induced  the  application 
was  in  good  faith  or  otherwise. 

The  surrogate  proceeded  upon  papers  regular  upon  their  face  and 
containing  all  the  requisite  jurisdictional  facts  under  the  provisions 
of  the  Code  (§§  2474r-2476),  and  the  estate  could  be  administered  in 
all  respects  as  well  under  his  authority  as  that  of  any  other.  But 
the  question  of  jurisdiction  is  always  a  factor  of  great  and  continu- 
ing importance  in  courts  of  justice,  and  its  absence  may  be  success- 
fully resorted  to  as  a  destructive  negation. 

The  order  appealed  from  must  be  reversed,  but  without  costs. 

Van  Bbukt,  P.  J.,  and  Daniels,  J.,  concurred* 
Order  reversed,  without  costs. 
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THOMAS  WILLIAMS,  as  Administbatob,  etc.,  Kbspondsmt,  v. 

REBECCA  GARDINER,  Appbllaict 

Negligence  off  a  chUd  in  whaee  charge  a  ytmnger  euter  is  at  the  time  of  an  accident  to 

the  latter  -*  how  far  it  bare  the  recovery  of  damages. 

|n  an  action  brought  to  recover  damages  arising  from  the  negligent  killing  of  an 

,  infant  four  years  and  nine  months  of  age,  it  appeared  that  the  defendant  had  a 
life  interest  and  was  in  possession  of  certain  premises  in  Harlem,  the  only  means 
of  access  to  the  privy  connected  with  which  was  by  going  out  through  a  door 
in  the  second  floor  to  a  shed,  and  from  the  shed  to  the  yard,  by  a  stairway;  that 
the  mother  of  the  deceased  had  placed  her  in  charge  of  her  sister,  who  was  nine 
years  of  age,  and  who  went  with  the  deceased  down  into  the  back-yard  and  then 

.  came  up  the  steps.  The  deceased  was  behind  her  sister,  who  went  into  the 
house  when  the  former  was  two  steps  from  the  top  of  the  stairway      The 

'  sister  returned  at  once  from  the  house  and  found  that  the  deceased  had  fallen 
down  the  steps  and  was  killed. 

The  defendant's  counsel  asked  the  court  to  charge  that  if  the  mother  selected  an 

,  older  child  to  accompany  the  deceased  upon  the  occasion  in  question,  and  the 
one  so  selected  was  negligent  in  caring  for  the  deceased,  the  plaintiff  could  not 
recover,  which  the  court  declined  to  do. 

HM^  that  the  court  erred  in  refusing  to  so  charge. 

That  the  deceased  was  evidently  placed  in  charge  of  her  sister,  and  the  care  taken 
of  her  by  the  latter  was  a  proper  subject  of  inquiry,  and  the  question  in  regard  to 
the  negligence  of  the  sister  should  have  been  submitted  to  the  Jury  as  requested. 

Appeal  by  the  defendant  Rebecca  Gardiner  from  a  judgment  of 
the  Supreme  Court,  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  17th  day  of  February,  1890 ;  and  also  from  an 
ord^r  denying  defendant's  motion  for  a  new  trial  made  on  the 
minutes  of  the  court. 

The  action  was  tried  before  the  court  and  a  jury  at  the  New 
York  Circuit,  at  which  a  verdict  was  rendered  in  favor  of  the 
plaintiff  for  the  sum  of  $2,000. 

Artemua  H.  Holmes^  for  the  appellant. 

John  D,  Townaend^  for  the  respondent. 

Brady,  J. : 

This  action  was  brought  under  the  statute  to  recover  damages  for 
negligently  causing  the  death  of  Lillie  Williams,  the  plaintifPs 
intestate  and  daughter,  aged  four  years  and  nine  months. 
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The  defendant  had  a  life  interest  in  and  was  in  possession  of  prem- 
ises in  Harlem.  The  building  was  three  stories  in  height,  the  lower 
floor  being  rented  for  business  purposes.  The  only  public  means  of 
access  to  the  privy  was  by  going  but  through  a  door  in  the  second 
floor  to  a  shed  whicli  was  sixteen  feet  or  more  from  the  yard,  and 
from  the  shed  to  the  yard  by  a  stairway. 

On  the  26th  of  January,  1889,  the  plaintifiPs  intestate,  while 
returning  from  the  privy  in  company  with  her  sister,  who  was  nine 
years  old,  fell,  it  would  seem,  from  the  stairs  mentioned,  into  the 
cellar  and  fractured  her  sknll,  death  ensuing  within  a  day  or  two» 
thereafter. 

Upon  the  trial  it  appeared,  among  other  things,  from  the  testimony 
of  the  mother,  that  she  had  forbidden  the  children  going  into  the 
yard,  and  for  the  purpose  of  securing  obedience  caused  them  to  go 
through  her  room  and  tried  to  keep  the  door  locked  to  prevent 
their  going  out,  her  husband  being  an  invalid  and  apparently 
incapable  of  looking  after  them.  She  said,  also,  '^  I  placed  the  little 
one  in  charge  of  the  other  at  all  times ;  they  were  always  together  > 
she  always  looked  after  the  little  one."  "  The  other,"  so-called,  was 
the  daughter  Lottie  Sinclair,  a  bright  and  intelligent  child, 
apparently,  who  said :  •*  Before  the  accident  I  and  my  sister  went 
down  into  the  back-yard  and  then  came  up  the  steps ;  she  was 
behind  me,  and  I  went  into  the  house."  And,  further :  "  When  I 
saw  her  two  steps  from  the  top  (that  is  when  they  were  returning) 
I  went  into  the  hall  and  then  out  again  ;  I  did  not  then  find  her  two 
steps  from  the  top ;  I  saw  her  down  in  the  cellar ;  when  I  went  in  I 
came  right  back.  She  came  up  the  stairs,  she  was  behind  me,  and 
when  I  got  to  the  top  I  saw  her  two  steps  from  the  top ; "  showing,  it 
would  seem,  that  the  child  was  in  her  charge  but  was  abandoned  for 
the  moment  when  within  two  steps  of  the  top  of  the  stairway,  when 
she  fell  and  was  killed.  Assuming  (which  may  be  done  for  the  pur- 
poses of  the  appeal)  that  all  the  legal  propositions  which  the  facts  and 
circumstances  invoked  were  properly  stated  to  the  jury  except  the 
one  to  which  attention  is  about  to  be  called,  the  omission  to  grant 
that  request,  embracing,  as  it  did,  the  proposition  suggested,  seems  to 
be  fatal  to  the  maintenance  of  the  judgment. 

The  child  was  not  in  the  immediate  care  of  either  of  her  parents 
at  the  time  the  accident  occurred,  but  was  in  the  custody  of  her 
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fiister,  to  whose  care  she  was  generally  coininitted  by  the  mother,  as 
we  have  already  seen. 

After  the  delivery  of  the  charge,  which  was  comprehensive,  and 
in  which  the  doctrine  of  negligence  to  be  applied  to  the  intestate,  as 
well  as  to  the  parents,  under  the  circumstances  disclosed,  was  dwelt 
upon  elaborately,  the  defendant's  counsel  asked  the  judge  to  charge 
that,  if  the  mother  selected  an  elder  child  to  accompany  the  deceased 
upon  the  occasion  in  question,  and  the  one  so  selected  was  negligent 
in  caring  for  the  deceased,  the  plaintiff  could  not  recover.  It  will 
.be  remembered  that  tlie  mother  testified  she  placed  the  intestate 
in  charge  of  the  other  one  (that  is,  Lotta  Sinclair)  at  all  times ;  they 
were  always  together ;  she  always  looked  out  for  the  little  one.  The 
object  of  this  request  to  charge  was,  no  doubt,  to  invoke  for  the 
defendant's  benefit  the  rule,  seemingly  well  established,  that  if  in  a 
case  of  this  kind  the  parent  or  the  guardian,  or  person  in  whose 
custody  the  child  is  placed,  is  guilty  of  negligence,  there  can  be  no 
recovery.  The  person  selected  as  guardian  or  custodian  becomes  the 
alter  ego  of  the  parent,  and  upon  the  one  so  chosen  devolves  the 
proper  care  and  management  of  the  child. 

A  kindred  question  was  involved  in  the  case  of  Ihl  v.  The  Forty- 
second  Street  EaUroad  Company  (47  N.  Y.,  317),  in  which  a  child 
of  three  years  and  two  months  crossed  the  avenue,  upon  which  the 
defendant  operated  its  railroad,  in  charge  of  a  sister,  nine  and  a  half 
years  of  age.  The  court  there  said :  "  The  defendant  relied  wholly 
upon  the  proposition  that  the  sending  of  the  child  across  the  avenue 
and  track  unattended,  except  by  another  child  so  young  as  the 
attendant  in  this  case  was  proved  to  be,  was  negligence  jp^r  ee ;  " 
and,  further,  that  the  refusal  so  to  charge  was  not  error,  but  that  it 
was  properly  left  to  the  jury  to  say  whether  it  was  negligence  to 
permit  the  little  daughter  between  nine  and  ten  years  of  age  to  take 
the  little  boy  to  the  drug  store  in  the  way  she  started  to  do  it ;  that 
the  competency  of  the  little  child  to  act  as  attendant  of  the  deceased 
was  matter  of  judgment,  and  there  was  no  positive  rule  by  which  it 
could  be  determined. 

The  doctrine  of  that  case,  as  declared  by  the  case  of  Kum  v.  City 
of  Troy  (104  N.  Y.,  351),  is,  that  there  must  be  concurrent  negli- 
gence on  the  part  of  the  parents  or  guardians,  the  court  saying : 
"  In  the  absence  of  negligence  on  the  part  of  the  parents  or  gnardian 
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the  doctrine  of  contributory  negligence  has  no  application."  The 
law  imposes  upon  parents  and  guardians  the  dutj  of  using  reasonable 
care  to  protect  those  incapable  of  protecting  themselves,  and  if  they 
fail  to  exercise  such  care  and  the  infant  is  thereby  brought  into 
danger,  and  the  result  is  injury  from  the  negligent  act  of  another^ 
their  negligence  is  deemed  the  negligence  of  the  infant. 

Under  these  circumstances  the  refusal  to  charge  as  requested  was 
erroneous.  The  intestate  was  evidently  placed  in  charge  of  her 
sister,  and  the  care  taken  by  the  latter  of  the  former  was  a  subject 
of  inquiry  and  should  have  been  submitted  to  the  jury  as  requested. 

For  these  reasons  the  judgment  must  be  reversed  and  a  new  trial 
ordered. 

Van  Bbunt,  P.  J.,  and  Daniels,  J.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appeUant  to  abide 
event. 


EDWARD  F.  BROWN,  as  Assionbb  fob  thb  Beneftt  of  thb 
OBBDiroBs  OF  JACOB  F.  WYCKOFF,  Rbspondbnt,  v. 
WALTER  P.  BUTLER,  as  Admintstbatob,  with  the  Will 
Annbxbd,  of  thb  Estate  of  W.  I.  BUTLER,  Deceased, 
Appellant. 

Bight  to  wUhdraw  a  eounUr-daim  upon  a  trial  btfore  a  rrfereB, 

Upon  the  trial  of  an  action  before  a  referee  the  defendant  maj  withdraw  a  counter- 
claim set  up  in  his  answer,  in  the  same  manner  that  the  plaintiff  may  submit  to 
a  nonsuit  on  a  trial  at  circuit,  up  to  the  time  that  the  case  is  submitted  to  the 
jury. 

When  a  connter-claim  is  thus  withdrawn,  it  is  improper  for  the  referee  to  make 
any  adjudication  upon  the  merits  thereof. 

Appeal  by  the  defendant  Walter  P.  Butler,  as  administrator,  etc., 
from  a  judgment  of  the  Supreme  Court,  entered  in  the  office  of  the 
clerk  of  the  county  of  New  York  on  the  4th  day  of  January,  1889, 
in  favor  of  the  plaintiff,  upon  the  report  of  a  referee. 

Jame9  R.  Marvm^  for  the  appellant. 

Edward  F.  Brovm^  for  the  respondent. 
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Babtlett,  J. : 

This  action  was  brought  upon  three  promissory  notes,  aggr^ating 
$2,200,  made  by  W.  I.  Butler,  and  payable  on  demand  to  the  order 
of  J.  F.  Wyckoff.  The  defense  chiefly  relied  upon  on  the  trial  was 
that  the  payee  agreed  to  accept  the  professional  services  of  the  maker 
as  an  attorney  and  counselor-at-law  in  payment  of  the  notes,  and  that 
the  notes  were  fully  paid  by  the  rendition  of  such  services.  The 
referee  found  that  the  alleged  agreement  was  made  in  regard  to  the 
mode  of  payment,  but  refused  to  find  that  the  notes  had  been  paid 
in  the  manner  thus  provided  for. 

The  evidence  on  that  question  was  conflicting,  and  we  are  not  pre- 
pared to  say  that  the  conclusion  reached  by  the  referee  was  not  correct 

There  would  be  no  occasion  to  interfere  with  the  judgment,  there- 
fore, if  it  was  confined  to  an  adjudication  that  the  plaintifi  waa 
entitled  to  recover  from  the  defendant  the  amount  of  the  notes,  with 
interest  and  costs.  It  goes  much  further,  however,  and  determinea 
adversely  to  the  defendant  a  certain  portion  of  the  counter-claim 
interposed  by  his  amended  answer,  which  his  counsel  had  withdrawn 
in  the  course  of  the  trial  The  right  thus  to  withdraw  a  counter- 
claim is  questioned  by  the  learned  counsel  for  the  respondent ;  but 
we  cannot  see  why  it  does  not  exist,  just  as  a  plaintiff  may  submit  to 
a  nonsuit  up  to  the  time  when  a  case  goes  to  the  jury.  So  far  as  his 
counter-claim  is  concerned,  the  defendant  occupies  the  position  of  a 
plaintifiF. 

The  judgment  ought  to  be  modified  by  striking  therefrom  the 
provisions  relating  to  those  portions  of  the  counter-claim  whicli 
were  withdrawn  during  the  progress  of  the  reference,  and,  as  thus 
modified,  it  should  be  afilrmed,  without  costs  to  either  party  upon 
this  appeal. 

Judgment  modified  so  as  to  exclude  any  adjudication  on  the 
merits  of  the  counter-claim  which  was  withdrawn,  and,  as  thus 
modified;  affirmed,  without  costs.  Order  to  be  settled  by  Mr.  Jostioe 
Bastlett. 

Van  Bbunt,  P.  J.,  and  Babbett,  J.,  concurred. 

Judgment  modified  so  as  to  exclude  any  adjudication  on  the 
merits  of  the  counter-claim  which  was  withdrawn,  and,  as  thus 
modified,  affirmed,  without  costs. 
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ELISE    KOHLER    and    Othsks,    Plaintiffb,    v.    JOHN 

LINDENMEYR,  Defendant. 

Special  partner — the  turning  ofser  of  notes  to  the  limited  partnership  ienota  payment 
in  cash  of  special  capital  —  competency  of  partnership  books  as  evidence. 

In  &n  action  brought  to  charge  a  special  partner  with  a  liability  of  the  firm,  because 
of  the  alleged  falsity  of  the  statement,  required  by  the  statute,  that  the  capital 
contributed  by  him  had  been  paid  in  cash,  it  appeared  that  before  the  special 
partnership  was  formed  there  had  been  in  existence  a  partnership  of  a  like 
character,  in  which  the  present  defendant  was  not  a  partner,  but  to  which  he 
had  loaned  money,  to  secure  the  repayment  of  which  he  had  taken  the  notes 
of  that  partnership  for  the  sum  of  $20,000.  These  notes  he  contributed,  aa 
special  capital  to  that  amount,  to  the  special  partnership. 

MM,  that  the  transaction  showed  that  the  sum  which  the  defendant  purported  to 
have  contributed  towards  the  special  partnership  had  not  been  paid  in  cash,  and 
that  he  was  liable  for  the  debts  of  the  firm  as  a  general  partner. 

In  order  to  establish  the  fact  of  the  notes  of  the  old  firm  having  been  given  to  the 
defendant,  the  books  of  the  old  firm  were  admitted  in  evidence  for  that  purpose. 

Held^  that  the  books  of  the  old  firm  were  properly  admitted  in  evidence.  (Yah 
Brunt,  P.  J.,  dissenting.) 

Also  that  entries  in  the  books  of  the  special  partnership  were  competent  as  against 
the  defendant,  who  was  a  special  member  thereof. 

ExoBPnoNs  ordered  to  be  heard  at  the  General  Term  in  the  first 
instance,  after  a  verdict  directed  for  the  plainti&  rendered  by 
direction  of  the  court. 

The  action  was  tried  at  the  New  York  Circuit  before  the  court 
and  a  jury  on  February  3,  1890,  at  which  a  verdict,  in  the  sum  of 
$1,016.66,  was  directed  in  favor  of  the  plaintiffs,  and  it  was  ordered 
that  the  exceptions  be  heard  in  the  first  instance  at  the  General  Term. 

* 

Samson  Lackman^  for  the  plaintiffs. 

Lucien  Birdaeyej  for  the  defendant. 

Bradt,  J. : 

The  object  of  this  action  was  to  establish  the  liability  of  the 
defendant  as  a  general  partner  of  the  firm  of  P.  Lenk  &  Company, 
wine  dealers.  An  attempt  was  made  on  the  16th  of  November, 
1885,  to  establish  a  limited  partnership  with  the  defendant  Linden- 
meyr  and  Otto  Huber  as  special  partners.  The  action  was  originally 
brought  against  both  of  these  persons,  but  Huber  having  died  it  waa 
Hun— Vol.  LVHI        65 
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continued  against  the  present  defendant,  a  suggestion  of  Huber's 
deatli  having  been  made  upon  the  record  at  the  time  of  the  trial 
The  gravamen  of  the  plaintiffs  case  is  the  alleged  falsity  of  the 
statement  that  the  capital  furnished  by  the  defendant  was  contributed 
in  cash  as  stated  in  the  certificate  and  affidavit  filed  under  the  statute 
relating  to  the  subject.  LTpon  the  trial  the  plaintiffs  sought  to 
establish  the  averment  of  falsity  suggested,  and  when  they  rested  a 
motion  was  made  to  dismiss  the  complaint ;  but  no  grounds  were 
stated  of  which  that  motion  could  be  predicated  and  on  which  it 
should  be  granted.  The  counsel  for  the  defendant  then  produced 
and  read  in  evidence  the  affidavit  of  publication  from  the  World  and 
Register  of  the  statutory  certificate  and  other  documents  to  establish 
the  validity  of  that  performance ;  in  other  words,  compliance  with 
the  statute  relating  to  the  subject,  and  rested  his  case.  No  question 
was  raised  about  the  regularity  of  that  proceeding,  the  plaintiffs' 
counsel,  as  already  suggested,  resting  entirely  upon  the  proposition 
that  the  statement  of  capital  contributed  was  false,  the  same  n(;t 
having  been  paid  in  cash  as  required  by  the  statute  and  the  adjudica- 
tions relating  to  the  subject.  The  objections  interposed  on  behalf 
of  the  defendant  relate  only  to  the  sufficiency  and  competency  of 
the  proof  to  establish  the  asserted  falsity  of  the  certificate. 

It  appears  conclusively  that  before  the  special  partnership  men- 
tioned was  formed  there  had  been  in  existence  another  partnership 
of  a  like  character  under  the  same  name  of  P.  Lenk  &  Co.,  in  which 
Otto  Huber  was  a  special  partner  but  the  defendant  was  not ;  that 
on  the  12th  of  August,  1885,  the  defendant  lent  or  advanced  to 
that  firm  $7,000  and  received  a  promissory  note  of  the  firm  for  that 
amount,  and,  further,  that  on  the  twenty-eighth  of  September  fol- 
lowing, he  lent  or  advanced  to  the  firm  the  further  sum  of  $13,000 
and  received  another  promissory  note  of  the  firm  for  that  amount; 
and  it  appears  from  the  testimony  given  on  behalf  of  the  plaintifEs, 
that  when  the  new  partnership,  of  which  the  defendant  was  a  special 
partner,  was  formed  he  appropriated  the  notes  already  mentioned, 
held  by  him,  amounting,  as  we  have  seen,  to  $20,000,  as  his  capital 
in  the  new  firm,  and  this  was  the  mode  in  which  he  attempted  to 
comply  with  the  statute  and  to  contribute  cash  to  the  new  copart- 
nership of  which  he  became  a  member.  These  facts  could  not  be 
proved  without  resort  to  the  books  of  the  old  firm,  and  they  were 
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used,  it  is  evident,  for  that  purpose,  and  for  that  purpose  onlj,  that 
is  to  say,  to  prove  the  giving  of  the  notes  mentioned  for  the  suras  of 
$7,000  and  $13,000;  and  the  books  clearly  show  the  entries  of  the 
notes  mentioned  and  the  appropriation  of  notes  of  a  similar  amount 
to  the  new  firm,  and  not  the  amount  of  them  in  cash  or  any  imme- 
diate conversion  of  them  into  cash,  inasmuch  as  the  amount  of  cash 
to  the  credit  of  the  new  firm  established,  by  reference  to  the  books 
of  the  new  firm,  shows  conclusively  that  there  was  no  such  sum  to 
its  credit  on  hand  or  in  bank. 

The  learned  counsel  for  the  defendant  thinks  that  these  entries 
were  erroneously  admitted,  inasmuch  as  the  defendant  was  not  a 
member  of  the  old  firm,  but  they  were  entries  relating  to  his  trans- 
actions with  the  old  firm  and  to  his  advantage  and  benefit,  and  from 
which,  in  the  absence  of  any  proof  to  the  contrary,  it  should  be 
presumed  that  the  notes  mentioned  were  issued  and  delivered  to  him 
as  stated  upon  the  books.  At  all  events,  they  were  prima  fade 
evidence  thereof,  and  there  is  nothing  in  the  case  to  gainsay  its 
truthfulness.  It  may  be  said,  in  addition,  that  if  .the  capital  was 
not  contributed  in  the  manner  stated,  according  to  the  books  of  the 
new  firm,  as  shown  by  Mr.  Davidson,  sworn  on  behalf  of  the 
plaintiffs,  and  who  was  an  attorney  at  law  and  an  accountant,  it  was 
not  paid  at  all,  because,  as  already  suggested,  he  shows  that  the  cash 
on  hand  on  the  16th  of  November,  1885,  and  the  bank  balance 
united^  amounted  to  but  $4,620.83  only.  And  this  evidence  was 
quite  sufficient  to  put  the  defendant  to  his  answer,  which  was  made 
only  by  showing,  as  already  stated,  the  publication  of  the  notice  and 
other  papers  required  by  the  statute  relating  to  the  formation  of 
special  partnerships,  nothing  more.  Under  these  circumstances,  the 
evidence,  properly  received,  seems  to  show  conclusively  that  the  sum 
the  defendant  purports  to  have  contributed  in  cash  was  not  paid  in 
cash,  and  he,  therefore,  became,  as  a  result,  a  general  partner. 

It  is  idle  to  urge  the  proposition  upon  which  the  counsel  for  the 
appellant  lays  some  stress,  that  the  books  of  the  partnership  of 
which  the  defendant  became  a  member  on  the  16th  of  November, 
1885,  were  not  under  his  control  and  that  he  could  not  direct  the 
making,  altering  or  erasing  of  any  entry  in  the  books,  even  under 
the  original  statute  as  amended  by  section  17  of  chapter  414  of  the 
Laws  of  1857.    He  could  not  employ  or  discharge  a  clerk  or  book* 
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keeper  or  govern  him  in  the  performance  of  any  duty  or  service  to 
the  firm  perhaps,  but  he  had  a  right,  under  that  section,  from  time 
to  time,  to  examine  into  the  state  and  progress  of  the  partnership 
concerns,  and  might  advise  as  to  their  management,  and  should  b&ve 
the  same  rights  and  remedies  in  the  respects  named  in  the  statute  bb 
any  other  creditor.     He  might  also  negotiate  sales,  purchases  and 
other  business  of  the  partnership.     He  was  prohibited,  it  is  trne, 
from  transacting  business  on  account  of  the  partnership  except  as 
stated  in  the  section,  and  could  not  be  employed  for  that  purpose 
as  agent,  attorney  or  otherwise ;  but  that  he  had  a  perfect  right  to 
examine  the  books  within  these  lines  for  the  purpose  of  ascertaining 
what  entry  had  been  made  with  regard  to  his  csipital  there  seems 
to  be  no  question  whatever.     In  answer  to  the  facts  and  circumstances 
arrayed  against  him  in  reference  to  the  payment  of  his  capital,  as 
sworn  to  by  him  in  the  certificate,  it  was  incumbent  upon  the 
defendant  to  offer  some  evidence  to  overcome  it 

It  is  well  established  that  the  entries  in  partnership  books  are 
prima  facie  as  between  the  parties.     {Cheever  v.  Lamar^  19  Hun, 
130;    1   Phillips  on  Evidence,  449;    2  Wharton   on   Evidence, 
§  1132.)    And  it  is  said  by  a  learned  writer  that,  in  the  absence  of 
an  express  agreement  to  the  contrary,  every  partner  has  a  right, 
without  the  permission  of  his  copartners,  to  inspect,  examine  and 
make  extracts  from  all  the  books  of  the  firm.     (1  lindley  on  Part- 
nership,  404 ;  Bates  on  Partnership,  §  978.)    As  a  special  partner, 
as  we  have  seen,  he  might,  from  time  to  time,  examine  into  the 
state  and  progress  of  the  partnership  concerns,  and  advise  as  to  theu* 
management  (I  R  S.,  766,  §  17;  vol.  4  [8th  ed.],  p.  2495),  and  he 
certainly  could  look  after  his  capital,  and  he  was  bound  so  to  do. 
Strict  compliance  with  the  statute  in  reference  to  special  partnerships 
is  demanded.     As  said  by  Judge  Foloeb  in  Va/n,  Ingen  v.  Whitman 
(62  N.  Y.,  620) :  "  The  statement  of  the  amount  of  the  casli  payment 
is  required  so  that  the  public  may  guage  thereby  the  extent  of  its 
dealings  with  the  firm.     The  affidavit  is  called  for  that  the  public 
may  have  reliance  upon  the  existence  of  the  fact  of  payment    The 
statute  18  thwarted,  the  public  is  mislead,  and  its  reliance  is  misplaced 
and  deceived  as  much  when  there  is  an  unintentional  untruth  as 
when  there  is  an  intentional  one.     This  statute  does  not  set  out  to 
deal  with  motives,  but  with  acts  and  their  results ;  and  it  guards 
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the  public  not  bj  requiring  good  intentions,  but  a  certain  act  done 
^-  in  a  certain  mode,  and  a  true  statement  that  it  has  been  done  tlius." 

0: 1  When  the  supposed  true  statement,  therefore,  is  fairly  and  success- 

fully impugned  as  false,  it  behooves  the  assailed  partner  to  establish 
bj  reasonable  evidence  that  the  assault  is  unwarranted,  and  the  state- 
ment true  in  fact. 

For  these  reasons  the  exceptions  should  be  overmled  and  judg- 
ment upon  the  verdict  ordered  for  plaintiff. 

Daniels,  J.,  concurred. 

Van  Bbunt,  P.  J. : 

I  think  that  the  admission  of  the  entries  in  the  books  of  the  old 
firm  was  error.  The  defendant  had  nothing  to  do  with  those  books 
or  the  entries  therein  contained.  He  was  not  a  partner  of  the  firm 
whose  books  they  were,  and  because  he  subsequently  became  a 
special  partner  he  did  not  become  chargeable  with  notice  of  the 
entries  which  had  been  made  previously  in  the  books  of  the  firm. 
I,  therefore,  dissent. 

Exceptions  overruled  and  judgment  upon  the  verdict  ordered  for 
plaintiff. 


JOHN  M.  KNOX  AND  Others,  as  Exeotttoks  of  the  Last 
Will  and  Testament  op  RICHARD  SMITH  CLARK, 
Respondents,  v.  THE  METROPOLITAN  ELEVATED 
RAILWAY  COMPANY  and  THE  MANHATTAN  RAIL- 
WAY COMPANY,  Appellants. 

JSBxecutors  and  tru&tee$  may  recover  the  damage  caused  to  property  by  an  elevated  rail- 
road, as  well  that  caused  before  as  that  arising  <tfter  their  testator^s  death — effleei 
of  acquiescence  in  a  trespass  —  remedy. 

In  an  action  brought  to  restrain  the  operation  of  an  elevated  railroad  by  the  execu- 
tors and  trustees  under  the  will  of  a  deceased  owner  of  property  abutting  upon 
the  street  through  which  said  railroad  runs,  the  plaintiffs  are  entitled  to  recover 
such  damages  as  resulted  from  the  loss  of  rental  values  during  the  testator's 
lifetime,  and  also  such  as  resulted  from  the  operation  of  the  defendant's 
road  subsequent  to  the  testator's  death,  and  can  recover  in  one  action  in  both 
<»pacities. 
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No  acquiescence,  short  of  twenty  years,  will  bar  a  party  from  complaining  of  a  nuis- 
ance, unless  by  some  act  or  omission  lie  ium  mauced  tne  party  causing  it  to  incur 
large  expeuditui-cs  or  to  take  some  action  upon  wliicli  an  estoppel  may  be  based. 

Where  a  structure  is  authorized  by  law  which,  without  such  authority  would 
constitute  a  nuisance,  the  same  rule  applies,  and  a  person  whose  property  rights 
are  taken  may  complain  of  a  failure  on  the  part  of  the  railroad  to  offer  him  dae 
compensation  or  to  cx)ndemn  his  property  under  the  right  of  eminent  domain. 

The  mere  failure  to  assert  his  rights  while  an  elevated  road  is  in  process  of  con- 
struction does  not  preclude  an  abutting  owner  damaged  thereby  from  maintain- 
ing an  action  for  damages  or  an  injunction,  or  operate  as  an  estoppel  against  him. 

The  only  remedy  by  which  a  party,  under  such  circumstances,  can  obtain  just 
compensation  for  the  property  taken,  is  by  an  action  in  equity  to  restrain  the 
continuance  of  the  trespass,  and  to  deprive  him  of  an  injunction  nisi  would  be 
to  leave  him  remediless. 

A  judgment  will  not  be  reversed  on  appeal  because  of  inconsistent  conclusions  of 
law,  where  the  judgment  directed  to  be  entered  is  in  accordance  with  the  correct 
conclusions  of  law  on  the  facts  found. 

Appeal  bv  the  defendants  from  a  judgment  of  the  Supreme 
Court)  entered  in  the  office  of  tlie  clerk  of  the  county  of  New  York 
on  the  12th  day  of  June,  1890,  in  favor  of  the  plaintifis,  after  a 
trial  at  Special  Term  in  the  county  of  New  York. 

The  action  was  brought  to  obtain  an  injunction  restraining  the 
operation  of  the  defendants'  railroad,  in  front  of  plaintiff's  premises 
Nos.  767,  769  Sixth  avenue,  and  to  recover  the  damages  resulting 
from  loss  of  rents  occasioned  by  such  use. 

The  judgment  directed  that  the  defendants  should  deliver  to  the 
plaintiffs,  or  their  attorneys,  a  written  offer  to  pay  to  the  plaintiffs 
the  sum  of  $10,500,  and  interest  from  the  date  of  entry  of  the  judg- 
ment, and  that,  upon  the  plaintiffs  tendering  to  defendants,  within 
thirty  days  after  judgment,  a  duly  executed  conveyance  or  grant  of 
so  much  of  the  property  of  the  plaintiffs  in  Sixth  avenue,  and  the 
easements  appurtenant  to  the  abutting  property  described  in  the 
judgment,  as  had  been  taken  or  appropriated  by  the  defendants 
for  the  purposes  of  their  railroad,  that  said  defendants  pay  said  sum 
of  $10,500,  with  interest,  to  the  plaintiffs,  in  which  event  the 
injunction  which  was  granted  by  said  judgment  perpetually  enjoin- 
ing and  restraining  the  defendants  from  maintaining,  or  in  any  way 
using,  the  elevated  structure  on  Sixth  avenue,  in  the  city  of  New 
York,  in  front  of  or  adjoining  the  plaintiffs'  premises,  should  be 
inoperative  and  void. 


KNOX  V.  METROPOLITAN  EL.  RY.  CO.  519 


First  Department,  Degbhbbr  Term,  1890. 


K  C.  JameSy  for  the  appellants. 
J.  jE  BurriUy  for  the  respondents. 

Barrett,  J. : 

It  is  contended  that  the  plaintiffs  cannot  maintain  this  action 
becaose,  in  the  caption  of  their  complaint,  thej  have  styled  tliem- 
selves  "  as  executors  "  and  not  "  as  truetees."  In  the  body  of  the 
complaint,  however,  they  set  forth  the  testator's  will  and  allege  the 
devise  of  the  property  in  question  (under  the  residuary  clause)  to 
Ids  executors  in  truBt  to  divide  the  same  into  eight  equal  parts,  and 
to  hold  one  of  said  parts  for  the  benefit  of  each  of  eight  grand- 
children during  his  or  her  natural  life,  and  to  receive  the  rents, 
issues  and  profits  thereof  and  to  apply  the  same  to  the  use  of  such 
grandchild  during  his  or  her  natural  life.  It  was  proper,  under 
such  circumstances,  to  describe  the  plaintifb  as  "  executors."  They 
are,  ex  offidOy  invested  with  the  title  for  trust  purposes,  and  as  such 
they  are  entitled  to  maintain  the  action.  Were  it  otherwise,  the 
averments  in  the  complaint  are  sufBcient  to  affix  to  the  plaintiffs 
their  proper  representative  character,  and  when  that  appears  in  the 
body  of  the  complaint  an  erroneous  description  in  the  caption  is 
immaterial.  {StihoeU  v.  Ca/tperdeVy  2  Abb.  N.  C,  238 ;  Beer%  v. 
Shannon,  73  N.  T.,  297.) 

It  is  also  claimed  that  the  plaintiffs  did  not  take  title  under 
Mr.  Clark's  will,  or  rather  that  their  title  was  deferred  until  the 

■ 

actual  partition  of  the  estate  into  eight  parts,  and  that,  until  such 
division,  the  fee  passed  to  the  heirs-at-law,  subject  to  the  execution 
of  the  power  to  divide,  etc.  This  is  an  inaccurate  view  of  the  legal 
effect  of  the  will.  Under  the  sixtli  clause  the  residue  of  the  estate, 
real  and  personal,  was  devised  to  these  executors  "  in  trust  to  receive 
the  rents,  issues  and  profits  thereof,  and  to  apply  the  same  to  the  use 
of  my  said  grandchildren  during  their  respective  natural  lives, 
one  share  being  held  in  trust  for  each  grandchild."  Under  this 
clause  the  executors  took  the  whole  estate,  in  law  and  in  equity, 
subject  only  to  the  execution  of  the  trust.  This  is  entirely  consistent 
with  the  creation  of  eight  separate  trust  estates.  In  law  the  sepa- 
ration of  the  trust  estates  is  effected  by  the  provisions  of  the  will, 
and  this  is  not  dependent  upon  an'  actual  division  or  partition  in 
specie.     Prior  to  such  actual  division  or  partition,  the  executors, 
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in  their  trust  capacity,  are  vested  with  each  of  the  undivided  eight 
shares  in  trust  for  each  of  the  eight  grandchildren,  and  thus  thej 
are  vested  with  the  whole.  The  absolute  power  of  alienation  is  not 
unlawfully  suspended  by  the  consolidation  of  an  estate  into  one  trust 
so  long  as  it  is  a  ^'  trust  for  distribution  and  payment  to  each  bene- 
ficiary or  class  of  beneficiaries  upon  the  events  specified  in  the  will" 
(  Wells  V.  Wellsy  88  N.  Y.,  332,  333 ;  Monarque  v.  Monarque,  80  id., 
324 ;  Stevensffn  v.  Lesley^  70  id.,  515.)  In  such  a  case  the  trustees 
are  vested  with  the  whole  estate  just  as  all  the  tenants  in  common 
of  a  piece  of  real  estate  are  so  vested,  but  the  legal  rights  of  each 
cestui  qtts  trust  are  separate  and  distinct. 

The  plaintiffs'  rights  are  not  affected  by  the  death  of  one  of  these 
eight  grandchildren  (Mary  C.  Le  Roy)  subsequent  to  the  commence- 
ment of  this  action.  Damages  were  not  awarded  to  the  plaintiffs 
for  trespasses  committed  after  Mary  C.  Le  Roy's  death.  Such 
damages  wei*e  limited  to  the  time  of  the  commencement  of  the  action. 
The  plaintiffs  were  clearly  entitled  to  all  these  damages.  As 
executors,  they  were  entitled  to  such  as  resulted  from  loss  of  rental 
values  in  the  testator's  lifetime.  As  trustees,  in  their  executorial 
capacity,  vested  with  the  fee,  they  were  entitled  to  such  as  resulted 
from  loss  of  rental  values  after  the  testator's  death.  And  in  such 
an  action  as  the  present  they  could  recover  in  both  capacities. 
{Shepard  v.  Manhattan  Railroad  Company^  117  N.  Y.,  442.) 
Upon  the  issues  as  they  stood  at  the  time  of  the  trial,  they  were  also 
entitled  to  an  injunction.  There  was  no  plea  of  a  defect  of  parties, 
and  no  injustice  was  done  by  a  refusal  to  permit  the  cause  to  stand 
over  to  enable  the  defendants  to  raise  this  technical  point. 

Upon  the  death  of  Mary  C.  Le  Roy  the  undivided  .share  held  in 
trust  for  her  passed,  under  Mr.  Clark's  will,  to  the  other  seven 
grandchildren.  The  court  provided  that  the  injunction,  to  which 
the  plaintiffs  were  absolutely  entitled  under  the  pleadings  as  they 
stood,  should  not  go  into  effect  in  case  the  defendants  tendered 
the  adjudged  value  of  the  easement.  And  upon  such  tender 
the  court  required  the  plaintiffs  to  deliver  to  the  defendants  a 
proper  conveyance,  duly  executed  by  all  of  these  seven  grand- 
children, as  well  as  by  the  executors  and  trustees.  The  court  thus 
made  ample  and  even  superfluous  provision  against  any  possible 
prejudice  to  the  defendants  resulting  from  the  failure  to  make 
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these  seven  grandchildren  parties.  We  say  superfluous,  because  the 
plaintiffs,  even  after  the  vesting  of  Mary  C.  Le  Roy's  share  in  these 
seven  grandchildren,  had  a  power  of  sale  entirely  sufficient  to  confer 
upon  the  defendants  a  perfect  title  to  these. easements. 

There  is  nothing  in  the  point  as  to  the  statute  of  limitations.  The 
trespasses  are  continuous  and  a  cause  of  action  accrues  daily. 
The  equitable  cause  of  action  which  accrued  ten  years  ago  resulted 
from  the  continuous  trespasses  then  committed.  The  present  cause 
of  action  is  based  upon  the  continuous  trespasses  of  to-day.  There 
can  be  no  limitation  to  such  action,  whether  legal  or  equitable,  short 
of  the  twenty  years  from  which  a  grant  is  presumed. 

There  is  no  greater  force  in  the  claim  of  acqmescence,  and  the 
cases  cited  by  the  appellants  on  that  head  (including  specially  Hentz 
V.  Long  Island  Railroad  Company^  1 3  Barb.,  655 ;  McAulay  v. 
Western  Vermont  Railroad  Company,  S^  Yt,  311;  Goodwin  v. 
C.  and  W.  Canal  Company,  1 8  Ohio  St.,  169),  are  entirely  inappli- 
cable. They  proceed  either  upon  the  doctrine  of  estoppel  or  upon 
the  principle  that  an  injunction  should  not  be  granted  until  all  the 
ordinary  means  for  obtaining  indemnity  have  failed.  The  rule 
governing  estoppel  is  clearly  inapplicable.  To  constitute  an  equita- 
ble estoppel  there  must  have  been  some  act  or  admission  by  the  party 
sought  to  be  estopped  inconsistent  with  the  claim  he  now  makes,  and 
done  or  made  with  the  intention  of  influencing  the  conduct  of 
another,  which  he  had  reason  to  believe  would,  and  which  did,  in  fact, 
have  that  effect.  Silence  will  not  estop  unless  there  is  not  only  a 
right  but  a  duty  to  speak.  {JV.  Y.  Rvbber  Co,  v.  Rothery,  107 
N".  Y.,  310.)  In  CampleU  v.  Seaman  (63  N".  Y.,  568)  it  was  held 
that  no  acquiescence  short  of  twenty  years  will  bar  one  from  com- 
plaining of  a  nuisance,  unless  by  some  act  or  omission  he  has  induced 
the  party  causing  the  nuisance  to  incur  large  expenditures  or  to  take 
some  action  upon  which  an  estoppel  may  be  based.  (See,  also, 
Haigkt  v.  Price,  21  N.  Y.,  246.)  In  Chapman  v.  City  of  Roches- 
ter {l\0^.  Y.,  277)  the  question  of  estoppel  by  acquiescence  was 
also  considered.  The  city  had  there  constructed  sewers  in  such  a 
manner  as  to  render  the  water  in  a  creek  above  the  plaintiff's  land 
unfit  for  use.  Danforth,  J.,  speaking  for  the  court,  said  that  the 
plamtiff  was  not  estop])ed  by  acquiescence  in  the  proceedings  of 
Hun— Vol.  LVIII        66 
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the  city  in  devisiug  and  carrying  out  its  system  of  sewerage.  "  It 
does  not  appear,"  he  observed,  "that  the  plaintiff  in  any  way 
encouraged  the  adoption  of  that  system,  or  by  any  act  or  word 
induced  the  city  authorities  to  so  direct  the  sewers  that  the  flow 
from  them  should  reach  his  premises.^' 

The  defendant's  structure,  being  authorized  by  law,  is  not  a  nuis- 
ance, but  for  that  very  reason  the  rule  enunciated  in  Campbdl  v. 
Seaman  and  Chapman  v.  City  of  Rochester  should  be  applied,  and 
applied  even  more  stringently  than  in  the  case  of  a  nuisance.  Where 
the  structure  is  authorized  by  law  the  property  owner  cannot  com- 
plain of  it  per  se.  His  only  complaint  is  of  the  failure  to  offer  him 
due  compensation  or  to  condemn  his  property  under  the  right  of 
eminent  domain.  In  the  present  instance  it  cannot  truly  be  said 
that  the  property  owners  stood  by  and  permitted  large  or  any  sums 
to  be  expended  on  the  faith  of  their  apparent  acquiescence.  Acqui- 
escence in  what  ?  In  the  building  of  the  road  ?  Yes,  but,  even  as 
to  that,  the  word  "  resignation "  would  better  express  the  property 
owner's  condition.  Not,  however,  in  the  taking  of  their  property 
without  compensation.  The  elevated  railroad  was  constructed  with 
the  clear  understanding  that  there  was  no  such  acquiescence.  It  was 
constructed,  as  already  suggested,  under  legislative  authority ,  author- 
ity claimed  to  be  sufficient  to  entitle  the  promoters  of  the  enterprise  to 
appropriate  these  easements  without  comj^ensation.  The  property 
owners  saw  the  road  built  regardless  of  their  wishes  and  in  defiance  of 
their  rights.  It  has  been  repeatedly  held,  and  it  is  sound  doctrine,  that 
failure  to  assert  their  rights  while  the  road  was  in  process  of  con- 
struction did  not,  under  the  circumstances,  work  an  estoppel.  The 
promoters  of  the  railroad  proceeded  in  reliance  upon  what  they 
supposed  to  be  the  law  {Powers  v.  Manhattan  Railroad  Com- 
pany^  120  N.  Y.,  178),  not  at  all  in  reliance  upon  the  property 
owner's  inaction.  And  the  latter's  acquiescence  was,  as  we  have 
seen,  only  in  the  construction  of  the  road  under  legislative  authority, 
not  in  the  appropriation  of  their  easements  without  just  compensa. 
tion.  The  road  was  built  in  the  year  1878,  and  it  was  not  until  the 
year  1882  that  the  Court  of  Appeals  finally  decided  that  compensa- 
tion was  a  right.  {Story  v.  N.  Y  Elevated  Railroad  Company, 
90  N.  Y.,  122.)  Even  after  this  decision  the  property  owner  had 
no  direct  means  of  compelling  compensation.     He  cannot  apply 
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under  the  act  with  regard  to  condemnation  proceedings  nor  can  he 
compel  the  corporation  to  apply.  He  certainly  cannot  maintain 
ejectment  for  the  easements  of  light,  air  and  access.  Nor  can  ho 
secure  the  value  of  his  easements  in  actions  of  trespass  for  the 
damages  sustained  day  by  day.  {Pond  v.  Mei/ropolitan  Elevated 
Railway  Company^  112  N.  Y.,  186.)  "A  recovery  of  judgment 
for  damages  for  a  trespass  or  the  invasion  of  an  easement,"  said 
Andbews,  J.,  in  the  Pond  Caee^  "  does  not  operate  to  transfer  the 
title  of  the  property  to  the  defendant,  either  before  or  after  satis- 
faction, nor  does  it  extinguish  the  easement." 

The  only  remedy,  then,  whereby  just  compensation  for  the 
property  taken  can  be  compelled  is  an  action  in  equity  to  restrain 
the  continuous  trespasses.  To  deprive  the  plaintiff  of  an  injunction 
niei  would,  therefore,  be  to  leave  them  remediless  in  that  regard. 
It  would  be  to  admit  the  existence  of  a  distinct  wrong  without  a 
speciiic  remedy,  and  it  would  also  be  to  permit  the  possibility  of  the 
wrong  ripening  by  presumption  into  a  right.  It  was  held  in 
Campbell  v.  Sea/racm  {supra)  that  under  our  present  system  the 
right  to  an  injunction  in  a  proper  case  is  just  as  fixed  and  certain  as 
the  right  to  any  other  provisional  remedy.  It  is  no  longer  a  matter 
of  grace,  "  except,"  as  Eabl,  J.,  observed,  "  that  it  rests  in  the 
sound  discretion  of  the  court,  and  that  discretion  is  not  an  arbitrary 
one."  "  It  can  rightfully  be  demanded  to  prevent  irreparable  injury, 
interminable  litigation  and  multiplication  of  suits." 

We  think,  therefore,  that  the  remedy  by  injunction  was  properly 
granted  in  the  present  case. 

The  only  other  point  calling  for  special  consideration  is  that  based 
upon  the  seeming  mconsistency  in  the  conclusions  of  law  found  by 
the  learned  judge  at  Special  Term. 

In  the  fifteenth  and  sixteenth  findings  of  fact  the  learned  judge 
finds  the  diminution  of  the  rental  value  of  the  plaintiffs'  premises, 
caused  by  the  erection,  maintenance  and  use  of  the  defendants'  rail- 
road from  the  14th  day  of  June,  1883,  to  the  14th  day  of  June, 
1889.  In  the  first  conclusion  of  law  he  finds  that  the  plaintiffs  are 
entitled  to  recover  from  the  defendants  the  damages  awarded  by 
these  findings  of  fact. 

At  the  request  of  the  defendants,  however,  he  found,  in  the  fourth 
conclusion  of  law,  that  the  plaintiffs  are  not  entitled  to  recover  any 
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damages  in  this  action  which  occurred  prior  to  the  death  of  their 
testator,  the  11th  of  July,  1884.  This  was  plainly  an  inadvertence. 
The  learned  judge  had  ah*eady  found,  and  correctly,  that  the  plaint- 
iffs were  entitled  to  recover  these  very  damages.  If  the  inconsistency 
had  been  in  the  findings  of  fact,  the  appellants  might  have  invoked 
the  rule  that  where  such  findings  are  irreconcilable,  those  most 
favorable  to  them  should  be  taken.  {liedfield  v.  Redfidd^  110 
N.  Y.,  673.)  There  is,  however,  no  inconsistency  in  the  facts 
found,  and  ui)on  these  there  can  be  no  doubt  as  to  the  proper  con- 
clusion of  law.  It  is  that  the  plaintiffs  are  entitled,  as  found  in  the 
first  conclusion  of  law,  to  recover  the  sums  specified  in  the  fifteenth 
and  sixteenth  findings  of  facts.  We  agree  with  the  Superior 
Court  in  WeUh\.  Metropolitan  Elevated  Hailway  Company  (57 
Supr.  Ct.  Rep.,  411,  Ingsaham,  J.,  writing  the  opinion),  that  "no 
principle  requires  us  to  reverse  a  judgment,  because  of  inconsistent 
conclusions  of  law,  when  the  judgment  directed  to  be  entered  is  in 
accordance  with  the  correct  conclusions  of  law  on  the  facts  found." 

The  sums  awarded  for  past  damages  and  allowed  for  tlio  value  of 
the  easements  were  reasonable.  We  have  examined  the  evidence 
on  this  head  and  see  no  reason  for  disturbing  the  findings  of  the 
learned  judge  at  Special  Term.  And  we  are  at  a  loss  to  understand 
what  the  appellants  mean  by  the  assertion  in  their  brief  that  these 
sums  have  been  awarded  arbitrarily  and  without  evidence  to  sustain 
them.  Such  assertions  are  gratuitous  and  without  justification  in 
the  record. 

The  judgment  should  be  affirmed,  with  costs. 

.  Van  Bbunt,  P.  J.,  and  Babtlett,  J.,  concurred. 
Judgment  affirmed,  with  codts. 
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ALFRED  0.  BARNES  aot)  Othbes,  Respokdehts,  v.  SARAH 
FRANCES  BLAKE,  Appbllaot,  LdPLEADBD  with  EDWIN 
M.  BARNES  AND  Othees. 

Action  for  an  aeeounting  and  the  construction  of  a  wiU  by  the  exeoutors  and  trusteee 
thereof —  questione  arising  between  a  legatee  and  hie  aseignee  may  be  determined  in 
ttteh  an  ctetian. 

In  an  action  brought  by  executors  and  trustees  under  a  will  for  a  final  settlement  of 
their  accounts,  and  to  obtain  a  construction  of  the  will,  the  assignees  of  a  legatee 
under  the  will  are  properly  made  parties,  and  their  rights,  as  against  such 
legatee,  may  properly  bo  determined  in  such  action. 

It  is  not  a  misjoinder  of  causes  of  action  to  state  in  such  a  complaint  a  claim  made 
by  such  assignees  against  the  legatee. 

Appeal  bj  the  defendant  Sarah  Frances  Blake  from  an  order  and 
interlocutory  judgment  of  the  Supreme  Court,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  3d  day  of  May,  1890, 
overruling  the  demurrer  of  the  defendant  Sarah  Frances  Blake  to 
the  plaintiffs'  complaint,  with  costs. 

O.  B.  Smithy  for  the  appellant. 

F,  B.  Candler^  for  the  respondents. 

Van  Brunt,  P.  J. : 

The  plaintifiEs  in  this  action  are  the  executors  and  trustees  under 
the  will  of  Alfred  S.  Barnes,  deceased,  and  it  is  claimed  by  them 
that  this  action  was  brought  for  a  final  settlement  of  their  accounts 
as  such  executors  and  trustees,  and  for  a  construction  of  the  will  of 
the  deceased  in  respect  to  certain  points  which  it  is  necessary  to  settle 
before  said  accounts  can  be  finally  disposed  of. 

The  defendants  are  the  parties  interested  imder  the  will,  and  the 
assignees  of  the  appellant  one  of  the  legatees.  The  complaint  sets 
forth  the  circumstances  of  the  various  assignments  and  the  indebted- 
ness which,  it  is  alleged,  they  were  made  to  secure.  It  is  claimed 
upon  the  part  of  the  appellant  that  there  has  been  a  misjoinder  of 
causes  of  action,  in  tliat  it  combines  a  cause  of  action  by  the  execu- 
tors for  an  accounting  with  a  cause  of  action  by  the  alleged  creditors 
against  the  appellant. 
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Wo  do  not  think  that  this  objection  is  well  taken.  It  may  be 
true  that  the  execntors,  in  the  bringing  of  this  action,  might  have 
alleged  that  the  assignees  of  the  appellant  claimed  a  share  of  her 
interest  in  the  estate,  leaving  it  to  them  to  set  up  the  particulars. 
But,  in  order  that  there  maj  be  a  final  determination  and  settlement 
of  the  accounts,  and  of  all  questions  in  relation  thereto,  it  was  neces- 
sary that  they  should  make  parties  all  persons  claiming  an  interest 
in  said  estate,  whether  as  legatees  or  devisees,  or  assignees  of  lega- 
tees and  devisees.  The  assignee  of  a  legatee  has  as  much  right  to 
be  heard  in  reference  to  the  adjustment  of  the  accounts  of  the  estate 
as  the  original  lagatee.  He  is  just  as  much  a  necessary  party,  and 
his  claim  against  the  original  legatee  must  be  settled  before  a  decree 
of  distribution  can  be  made ;  and  certainly  it  cannot  in  any  way 
invalidate  the  complaint  to  state  all  the  facts,  as  the  plainti£Es  under- 
stand them,  necessary  to  a  proper  determination  of  the  questions 
which  such  facts  bring  up  for  adjudication. 

If  the  appellant  had  not  executed  assignments  oi  her  interest  in 
the  estate  to  these  various  defendants,  although  she  may  have  been 
indebted  to  them,  clearly  they  would  have  been  improper  parties  to 
the  action.  But  she  having  given  them  a  specific  lien  upon  her 
interest  in  the  estate  by  assignment,  they  were  entitled  to  be  heard 
as  to  the  distribution,  its  method  and  amount.  And  although, 
incidentally,  the  questions  as  to  the  indebtedness  of  the  appellant  to 
these  assir^ees  may  arise,  yet  they  are  kindred  to  the  subject 
matter  of  tlie  action,  viz.,  the  accounting  of  the  executors,  and  the 
determination  under  the  terms  of  the  will  as  to  how  charges  against 
the  various  devisees  are  to  be  made. 

It  is  conceded,  upon  the  part  of  the  appellants  that,  perhaps,  all  of 
them  may  be  proper  parties,  but  it  is  urged  that  it  is  not  necessary 
to  discuss  that  question  here,  the  objection  being  not  that  there  is  a 
misjoinder  of  parties,  but  that  there  is  a  misjoinder  of  causes  of 
action,  and  that  there  is  no  power  of  the  court  or  authority  in  law 
compelling  the  different  defendants  to  litigate  in  this  action  their 
rights  and  claims  against  the  defendant  Blake. 

It  is  clear,  however,  from  what  has  already  been  said,  that  if  these 
defendants  choose  to  litigate  their  claims  against  the  defendant 
Blake  they  have  a  right  to  do  so,  and  they  are  not  complaining  of 
the  allegations  in  the  complaint.     If  there  had  been  no  allegations 
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in  reference  to  the  claims  of  the  defendants  oat  of  which  these 
assignments  arose,  each  assignee  would  have  a  right  to  set  up  his 
particular  claim  against  the  estate  and  have  had  it  determined  here, 
as  thej  are,  by  reason  of  their  assignments,  the  representatives  of 
the  defendant  Blake  to  the  extent  of  their  respective  claims.  The 
defendant  Blake  cannot  take  the  objection  that  these  creditors  can- 
not be  forced  to  come  in  and  litigate  their  claims  against  her  in  this 
action ;  and  if  these  various  assignees  do  not  choose  to  assert  their 
rights  here,  they  have  a  very  easy  remedy  by  disclaiming  in  their 
answer  all  interest  in  the  estate  as  the  assignees  of  Mrs.  Blake. 
Until  this  is  done,  they  having  made  the  claims  against  the  estate  by 
reason  of  the  assignment,  they  are  not  only  necessary  parties,  but  the 
grounds  upon  which  they  claim  may  with  propriety  be  set  forth  in 
the  complaint. 

We  are  of  opinion,  therefore,  that  there  has  been  no  improper 
joinder  of  causes  of  action;  that  the  complaint  is  one  for  an 
accounting  and  the  construction  of  the  will,  and  that  the  other 
allegations  in  reference  to  the  assignments  made  by  the  defendant 
Blake  of  interest  in  her  share  of  the  estate  are  mere  incidents  in 
respect  to  tlie  accounting  and  constniction. 

The  judgment  should  be  aflSrmed,  with  costs  and  with  leave  to 
the  appellant,  upon  payment  of  the  costs  of  this  court  and  of  the 
court  below  within  twenty  days  after  notice  of  the  entry  of  the 
order  upon  this  decision,  to  withdraw  her  demurrer  and  serve  an 
answer. 

Brady  and  Daniels,  J  J.,  concurred. 

Judgment  afSrmed,  with  costs,  and  with  leave  to  appellant,  upon 
payment  of  the  costs  of  this  court  and  of  the  court  below  within 
twenty  days  after  notice  of  the  entry  of  the  order  upon  this  decision, 
to  withdraw  her  demurrer  and  serve  an  answer. 
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HESTER  BATES,  ALTHEA  SOHMID  and  ISAIAH  KE YSER^ 
Appellants,  v.  WILLIAM  H.  JOHNSTON,  BENJAMIN  B. 
JOHNSTON  AND  LUCRETIA  JOHNSTON,  Respondents, 
Impleaded  with  MARY  BINGHAM,  Appellant. 

Landlord  and  tenant — a  covenant  to  pay  rent,  and  a  covenant  to  pay  at  the  expiree 
tion  of  the  leaee  onerhalf  cf  the  appraieed  value  of  buildings  erected  by  the  tenant, 
when  dependent  covenants. 

A  lease  of  certain  premises  in  the  city  of  New  York  contained  coyenants  for  the 
payment  of  rent,  taxes,  etc.,  by  the  lessees,  and  a  grant,  in  consideration  thereof, 
for  the  period  of  twenty-one  years  from  May  1,  1867.  It  further  proTided,  thai 
in  case  of  the  non-payment  of  rent,  or,  if  default  should  be  made  in  any  of  the 
covenants  contained  in  the  lease,  that  the  lessors  should  have  the  right  wholly  to 
re-enter  upon  said  premises  and  remove  all  persons  therefrom,  and  the  same  to 
have  again,  repossess  and  enjoy  as  in  their  first  and  former  estate.  The  lessees 
covenanted  to  erect  a  building  upon  the  demised  premises  of  certain  dimensions, 
which  it  was  agreed  should,  at  the  expiration  of  the  term,  be  appraised,  and 
either  one-half  of  the  appraised  value  be  paid  to  the  lessees  or  that  the  lessora 
would  give  a  renewal  of  the  lease. 

The  lessees  made  default  in  the  payment  of  rent  and  taxes  during  the  term,  and, 
in  December,  1870,  were  dispossessed  in  summary  proceedings. 

The  term  of  the  original  lease  having  expired  in  May,  1888,  an  action  was  brought 
by  the  successors  of  the  lessees  to  have  the  value  of  the  building,  which  had  been 
erected  by  the  lessees,  appraised  and  to  have  one-half  of  its  appraised  value  paid 
to  the  plaintiffs. 

ffdd,  that  the  provision  of  the  lease  that  in  case  of  a  default  upon  the  part  of  the 
lessees  the  lessors  might  re-enter  and  enjoy  the  premises,  as  in  their  first  and 
former  estate,  showed  an  intention  that,  in  case  of  a  default  upon  the  part  of  the 
tenants,  the  whole  estate  should  revert  to  the  lessors  unincumbered  by  anything 
that  the  lessees  might  have  done. 

That  the  covenants  as  to  the  effect  of  a  default,  and  as  to  the  right  to  recover  the 
appraised  value  of  the  building,  were  to  be  considered  dependent,  and  not 
independent,  covenants. 

Appeal  by  the  defendant  Mary  Bingham  from  a  judgment  of 
the  Supreme  Court,  entered  in  the  office  of  the  clerk  of  the  connty 
of  New  York  on  the  20th  day  of  December,  1889,  dismissing  the 
complaint  and  awarding  judgment  to  the  defendants,  William  H. 
Johnston,  Benjamin  B.  Johnston  and  Lucretia  Johnston,  against 
the  plaintiffs,  and  against  Mary  Bingham ;  also  an  appeal  by  the 
plaintiffs  from  the  same  judgment. 

The  action  was  brought  upon  a  covenant  made  by  the  lessors  in 
a  lease,  dated  November  19,  1866,  to  pay  at  the  expiration  of  the 
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term  granted,  twenty-one  years  from  May  1,  1867,  in  default  of 
their  granting  a  renewal  for  a  like  term,  one-half  of  the  appraised 
value  of  the  buildings  to  be  erected  by  the  lessees  on  or  before  the 
Ist  day  of  May,  1868. 

Jamea  M.  Bishopy  for  the  plaintifiEs,  appellants. 

JL  SanderSj  for  defendant  Bingham,  appellant 

Thompson  (6  Koas^  for  the  respondents. 

Van  Bbuntt,  P.  J : 

This  action  was  brought  to  recover  one-half  of  the  value  of 
buildings  now  standing  on  certain  lots  in  the  city  of  New  York, 
which  the  plaintifiEs  claim  to  be  due  to  them  and  the  appellant 
Bingham  from  the  defendants  Johnston,  the  lessors,  pursuant  to  the 
provisions  of  a  lease  of  said  property  for  twenty-one  years  from  the 
1st  of  May,  1867. 

This  lease  contained  covenants  for  the  payment  of  rent,  taxes,  etc., 
upon  the  part  of  the  lessees,  and  a  grant,  in  consideration  of  the 
covenants  contained  in  the  lease,  for  the  period  of  twenty-one  years. 
It  also  contained  a  provision  that,  in  case  of  the  non-payment  of  rent 
or  if  default  should  be  made  in  any  of  the  covenants  contained 
in  the  lease  on  behalf  of  the  lessees,  that  the  plainti£b  should  have 
the  right  wholly  to  re-enter  on  said  premises  and  remove  all  persons 
therefrom,  and  the  same  to  have  again,  repossess  and  enjoy  (u  in 
their  first  and  former  estate,  anything  therein  contained  to  the 
contrary  thereof  in  anywise  notwithstanding.  The  lessees  cove- 
nanted to  erect  a  building  upon  the  premises  of  certain  descriptions 
and  dimensions,  and  the  lease  contained  a  mutual  covenant  by  the 
parties  that,  at  the  expiration  of  the  aforesaid  term,  the  buildings 
upon  the  premises  should  be  appraised,  and  either  one-half  of  such 
appraised  value  paid  to  the  lessees  or  the  parties  of  the  first  part 
would  give  a  renewal  lease. 

The  lessees  defaulted  in  the  payment  of  rent  and  taxes,  and  in 
December,  1 879,  were  dispossessed  by  summary  proceedings.  The 
term  of  the  original  lease  having  expired  in  May,  1888,  the  suc- 
cessors of  the  lessees  brought  this  action  to  have  the  value  of  the 
huildings  appraised,  and  the  sum  due  and  payable  to  the  plaintifEs 
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and  the  defendant  Bingham,  under  the  provisionB  of  the  lease,  aecer* 
tained  and  determined,  etc. 

It  might  not  be  necessary  to  add  anything  to  the  opinion  ren- 
dered by  the  learned  judge  who  tried  the  cause  in  the  court  below, 
but,  in  view  of  the  claim  which  is  made  because  of  the  decision 
in  the  case  of  Finkdmeier  v.  Bates  (92  N.  Y.,  172),  it  may  not 
be  improper  to  add  one  or  two  suggestions  to  the  views  which  in 
said  opinion  were  expressed. 

It  is  undoubtedly  true  that  in  the  case  cited,  where  the  covenantB 
of  this  identical  lease  wei'e  under  consideration,  the  court  may  have 
used  language  which  might  be  construed  into  an  affirmance  of  the 
claim  of  the  appellants  that  the  covenant  to  pay  one-half  the  value 
of  the  building  is  an  independent  one,  but  no  such  question  was 
before  the  court  at  that  time,  and  the  language  used  by  the  court 
was  simply  an  answer  to  the  question  which  was  then  before  the 
court  for  its  decision,  and  in  no  way  was  it  attempted  to  forestall  or 
to  decide  upon  a  claim  such  as  ib  presented  in  the  case  at  bar.  All 
that  was  decided  in  that  case  was  that  the  time  fixed  in  the  covenant 
to  pay  for  the  building  was  the  expiration  of  the  term,  and  that 
that  phrase  related  to  time,  and  not  to  the  estate  of  the  lessee. 

The  provision  of  the  lease  in  regard  to  re-entry  was  to  the  effect 
that,  in  case  of  a  default  upon  the  part  of  the  lessees,  the  lesson 
might  re-enter,  repossess  and  enjoy  the  premises  in  question  as  in 
their  first  and  former  estate.  Kow,  if  the  lessors  were  under  an 
obligation  to  pay  for  these  buildings  at  the  expiration  of  the  term 
mentioned  in  the  lease,  and  such  obligation  was  a  lien  upon  these 
premises,  how  was  it  possible  for  them  to  re-enter,  have  again,  repos- 
sess and  enjoy  as  in  their  first  and  former  estate  ?  Here  is  a  dear 
intention  shown  by  the  contract  itself  that,  in  case  of  a  default  upon 
the  part  of  these  tenants,  the  whole  estate  shall  revert,  unincum- 
bered by  anything  that  the  lessees  may  have  done,  to  the  lessors, 
who  shall  hold  the  premises  thereafter  as  in  their  first  and  former 
estate.  This  seems  to  be  a  clear  definition  of  the  rights  of  these 
parties ;  and  it  seems  to  us  that  these  covenants  were  considered  by 
the  parties  to  be  dependent,  and  not  independent.  The  lessees  were 
to  enjoy  the  premises  and  to  have  a  right  to  payment  for  the  build- 
ings or  a  renewal  of  the  lease  upon  condition  of  their  performing  the 
covenants  contained  in  the  lease.    This  necessarily  followed  from 
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the  fact  that  contmued  enjoyment  of  the  premises  by  the  lessees  was 
undoubtedly  contemplated,  because  the  covenant  for  the  payment 
for  the  buildings  is  coupled  with  a  covenant  to  renew  tiie  lease, 
which  would  be  impossible  if  the  lease  had  ceased  to  exist  years 
before  the  time  to  claim  such  a  renewal  had  arrived.  All  these  cir- 
cumstances show  clearly  that  the  condition  upon  which  the  tenants 
were  to  be  in  a  position  to  claim  payment  for  the  buildings  was  a 
compliance  with  the  covenants  in  the  lease.  The  grant  is  made  in 
consideration  of  the  rents,  covenants  and  agreements  mentioned 
in  the  lease.  They  were  the  consideration  for  the  grant,  and  to  say 
that  the  lessees  may  repudiate  the  consideration  which  they  have  to 
pay,  and  then  claim  performance  of  the  covenants  on  the  part  of  the 
lessors,  does  not  seem  to  be  equitable  or  just,  and  we  do  not  think 
is  the  law. 

We  think,  therefore,  that  the  judgment  should  be  affirmed,  with 
costs. 

Bbabt  and  Danibls,  JJ.,  concurred. 
Judgment  affirmed,  with  costs. 


THIRD  NATIONAL  BANK  OF  SPRINGFIELD,  Mass., 
Rbspotobnt,  v.  ORLANDO  B.  HASTINGS,  doing  Busi- 
ness UNDER  THE  FiBM  NaMB  OP  HASTINGS  &  TODD, 
Appellant. 

Sjfect,  as  regardi  an  aeeommodtUion  maker  of  a  note,  ofanaoeeptaned  of  a  dividend 
from  the  estate  of  the  payee  under  the  ineohenoy  laws  cf  another  Staie  by  the 
creditor,  a  resident  thereof. 

In  an  action  brought  against  an  accommodation  maker  of  a  note  by  a  national 
banking  association,  located  at  Springfield,  in  the  State  of  Massachusetts,  the 
defendant,  who  resided  in  the  State  of  New  York,  proved  that  the  Hurlbut 
Paper  Company,  the  payee  of  the  note,  for  whose  accommodation  the  note  was 
made,  was  adjudged  to  be  insolvent,  under  the  laws  of  the  State  of  Massachu- 
setts, in  proceedings  duly  had  there;  that  the  plaintiff  proved  its  debt  under 
the  insolvency  proceedings,  which  resulted  in  the  release  and  discharge  of  the 
debtors,  upon  their  paying  twenty  per  cent  of  their  indebtedness,  which  pev^ 
oentage  was  received  by  the  plaintiff  upon  the  note. 
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Maid,  that  the  discharge  of  the  Uurlbut  Paper  Company  under  the  Mannaohnflctti 
Insolvent  hiws,  and  the  acceptance  of  a  dividend  bj  the  plaintiff,  did  not  fur- 
nish a  defense  to  the  defendant. 

That,  under  the  circumstances  of  this  case,  the  appearance  of  the  plaintiff,  the 
creditor,  in  the  insolvency  proceedings,  and  the  acceptance  of  the  dividend,  in 
no  way  deprived  the  accommodation  maker  of  the  note  of  any  rights  which  he 
could  have  insisted  upon,  as  against  the  debtor,  had  there  not  been  such  an 
appearance  and  acceptance  of  the  dividend. 

£kmble,  that  the  rule  is  otherwise  where  the  debtor  and  creditor  do  not  reside  hi  the 
same  State. 

iiuare,  whether  the  courts  of  the  State  of  New  York,  as  against  a  resident  thereof, 
would  give  effect  to  a  provision  of  the  insolvent  hiws  of  the  State  of  Massachu- 
■etts,  providing  that  a  discharge  thereunder  should  not  release  or  dischaige  a 
person  liable  for  the  same  debt  as  partner,  Joint-contractor,  indorser,  surety  or 
otherwise. 

Appeal  bj  the  defendant  Orlando  S.  Hastings  from  a  judgment 
of  the  Supreme  Court,  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  24th  day  of  December,  1889,  for 
$2,907.50,  in  favor  of  the  plaintiff. 

The  action  was  brought  to  recover  upon  a  promissory  note  made 
by  the  defendant,  under  the  firm  name  of  Hastings  &  Todd,  to  the 
order  of  the  Hurlbut  Paper  Company,  by  which  company  it  was 
indorsed  and  delivered  to  the  plaintiff. 

^  B.  Candler  for  the  appellant 

J.  Z.  Bishop,  for  the  respondent 

Van  Brunt,  P.  J. : 

This  action  was  brought  to  recover  upon  a  promissory  note  made 
by  the  defendant  under  the  firm  name  of  Hastings  &  Todd  to  the 
order  of  the  Hurlbut  Paper  Company,  properly  indorsed  and 
delivered  to  and  held  by  the  plaintiff.  The  defendant  made  the 
note  for  the  accommodation  of  the  Hurlbut  Paper  Company,  under 
which  name  Thomas  O.  Hurlbut  and  H.  C«  Hurlbut  conducted 
business  as  copartners.  The  Hurlbuts  were  afterwards  adjudged 
insolvent  under  the  laws  of  the  State  of  Massachusetts  in  proceedings 
instituted  in  the  Court  of  Insolvency  for  the  county  of  Berkshire 
in  that  State.  The  plaintiff  proved  its  debt  under  the  insolvency 
proceedings,  which  resulted  in  a  composition  and  discharge  of  the 
debtors  under  said  act,  by  which  it  was  adjudged  tliat  upon  the 
debtors  paying  into  court  a  sum  sufficient  to  pay  to  their  creditors 
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twenty  per  cent  of  their  indebtedness  a  certificate  of  discharge 
Bbould  be  granted  them.  They  made  the  payment  and  the  discharge 
was  granted.  The  plaintiff  received  twenty  cents  on  the  dollar 
upon  the  claim  proved,  which  claim  included,  among  other  things, 
the  note  in  snit. 

The  plaintiff  is  a  national  banking  association,  organized  under 
the  United  States  statute,  at  Springfield,  in  the  county  of  Hampden 
and  State  of  Massachusetts,  where  it  was  located  and  had  its  place 
of  business.  The  Hurlbuts  were  both  residents  of  the  State  of 
Massachusetts,  and  the  defendant  was  a  resident  of  this  State. 

The  question  presented  at  the  trial  was  whether  the  discharge  of 
the  Hurlbuts  under  the  Massachusetts  insolvent  law  furnishes  a 
defense  to  the  defendant  as  against  his  liability  as  maker  of  the  note 
in  suit 

The  court  directed  a  verdict  for  the  plaintiff,  and  from  the  judg- 
ment thereupon  entered  this  appeal  is  taken. 

It  is  urged,  upon  the  part  of  the  plaintiff,  that  conceding  that  the 
defendant  occupied  the  position  of  accommodation  maker  and  the 
Hurlbuts  were  principal  debtors,  the  discharge  of  the  Hurlbuts  in 
the  insolvency  proceedings  would  not  discharge  the  Uability  of  the 
defendant,  because,  under  the  insolvent  laws  of  Massachusetts,  it  is 
expressly  provided  that  a  discharge  shall  not  release  or  discharge  a 
person  liable  for  the  same  debt  as  partner,  joint  contractor,  indorser, 
surety  or  otherwise.  This  proposition  it  does  not  seem  to  be  neces- 
sary to  decide  in  the  disposition  of  this  case.  But  it  is  doubtful 
whether  the  courts  of  this  State,  as  against  a  resident  of  tliis  State, 
would  give  effect  to  this  provision  of  the  statute  law  of  Massachusetts 
in  contradiction  of  its  own  policy  in  that  regard.  But  we  think 
there  is  another  proposition  which  is  fatal  to  the  defendant's  con- 
tention, and  that  is  the  plaintiff,  the  owner  of  the  debt,  and  the 
Hurlbuts,  the  debtors,  were  both  residents  of  Massachusetts.  The 
insolvency  court  acquired  jurisdiction,  both  of  the  subject  matter, 
viz.,  of  the  debt  due  to  the  plaintiff  and  of  the  persons,  both  debtors 
and  creditor.  The  discharge  of  the  debtors  under  the  insolvent 
laws  discharged  the  debt  as  to  them,  whether  the  creditor  appeared 
or  not,  and,  therefore  the  appearance  of  the  creditor  and  the  taking 
of  the  dividend  in  no  way  deprived  the  surety  of  any  rights  which 
he  could  have  maintained  had  not  such  appearance  been  had. 
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It  is  a  well-establislied  principle  that  where  debtor  and  creditor 
reside  in  the  same  State  and  the  debtor  is  discharged  hj  the  insolvent 
laws  of  that  State  that  the  dischai^  is  valid  everywhere.  And  it 
is  equally  well  settled  that  where  a  debtor  and  creditor  are  residents 
of  different  States  a  discharge  under  the  bankrupt  laws  of  the  State 
where  the  debtor  is  domiciled  will  not  operate  as  a  discharge  of  the 
debt  in  the  State  where  the  creditor  is  domiciled.  It  was  lor  this 
reason  that  it  was  held  in  the  cases  cited  by  the  defendant  that  the 
appearance  of  the  creditor  in  the  bankruptcy  court,  and  thus  confer- 
ring jurisdiction  upon  the  bankruptcy  court,  although  not  a  resident 
of  the  country  over  which  the  court  had  jurisdiction,  and  the 
accepting  of  a  dividend,  discharged  the  surety.  In  such  a  case, 
unless  the  creditor  had  intervened,  the  discharge  would  have  had  no 
effect  upon  the  debt  in  the  jurisdiction  where  the  creditor  and  the 
surety  lived,  and  tlie  property  of  the  debtor  which  might  come  into 
that  jurisdiction  could  be  made  subject  to  the  payment  of  the  debt 
But  no  case  has  been  found,  and  no  principle  adverted  to,  where  the 
debtor  and  creditor  reside  in  the  same  State,  and  the  discharge 
would  be  operative  whether  the  creditor  appeared  and  proved  his 
debt  or  not,  holding  that  the  proving  of  a  debt  or  the  taking  of  a 
dividend  by  the  creditor  discharges  tht5  surety. 

The  whole  theory  of  these  decisions  is  that  the  surety  is  entitled 
to  be  subrogated  to  the  rights  of  the  creditor ;  and  that  in  a  case 
where  the  discharge  becomes  operative  as  to  the  debtor  the  right  of 
the  surety  is  cut  off  without  his  having  an  opportunity  to  be  heard ; 
and  where  that  is  done  voluntarily  by  the  creditor  he  cannot  subse- 
quently come  upon  the  surety  for  any  portion  of  the  debt  But 
where  the  discharge  has  taken  place  involuntarily,  or  where,  whether 
the  creditor  appeared  or  not,  the  same  result  would  have  followed, 
except  that  the  surety's  liability  would  have  been  increased  because 
the  debt  would  not  have  been  diminished  by  the  dividend,  the  rule 
in  the  cases  cited  cannot  apply. 

It  is  urged,  upon  the  part  of  the  appellant,  that  the  mere  fact  that  the 
creditor  resided  in  the  State  with  the  bankrupt  would  not  destroy 
a  foreign  surety's  right  to  subrogation.  But  in  this  proposition  the 
learned  counsel  overlooks  the  principle  which  is  conceded  in  the  cases 
of  Gardner  v.  Oliver  Zee's  Bank  (11  Barb.,  558)  and  Phelps  v.  Car 
land  (103  N.  Y.,  406)  that  if  the  bankrupt  court  acquired  jurisdiction 
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of  the  creditor  withoat  his  intervention,  the  debt  would  have  been 
discharged  and  the  surety  would  have  lost  no  rights.  And  those  cases 
were  decided  as  they  were,  only  because  the  creditor  voluntarily 
intervened,  and  gave  the  court  jurisdiction  to  so  discharge  the  debt 
that  the  rights  of  the  surety  were  gone.  If  a  bankruptcy  court, 
having  jurisdiction  of  the  person  of  the  creditor,  could  not 
discharge  the  debt  so  that  the  right  of  the  surety  would  be 
extinguished,  it  could  not  do  so  where  the  creditor  having  appeared, 
being  a  non-resident,  thus  conferred  jurisdiction.  But  the  con- 
trary is  the  rule  recognized  by  the  cases  above  cited,  viz.,  that 
where  the  court  has  jurisdiction  of  the  person  in  proceedings  of 
this  description,  where  the  creditor  is  a  resident  within  the  jurisdic- 
tion of  the  insolvency  court,  its  decree  discharges  the  debtor 
absolutely,  and  there  are  no  rights  against  the  debtor  to  which 
anybody  can  be  subrogated. 

The  judgment  should  be  affirmed,  with  eosts. 


Bbadt  and  Daniels,  JJ.,  concurred. 
Judgment  affirmed,  with  costs. 


THE  PEOPLE  OP  THE  STATE  OF  NEW  YOKE,  Respond. 

BNT,  V.  JAMES  DOYLE,  Appellant. 

Diteutiing  btfore  the  Jury  the  dtfendanfe  failure  to  go  upon  the  etand  in  a  criminal 
ground  for  a  new  trial — fdonioue  intent  in  grand  lareeny-^emdenee  ae  to. 


Upon  the  trial  of  a  person  accused  of  crime  the  district  attorney  has  no  right  to 
discuss  before  the  Jury  the  refusal  of  the  defendant  to  go  upon  the  witness 
stand;  and  when  such  remarks  are  made  and  objected  to,  either  in  the  opening 
or  summing  up  of  the  case,  and  no  attempt  is  made  by  the  court  to  repair  the 
damage  done  by  cautioning  the  Jury  in  this  regard,  the  defendant  will  be 
awarded  a  new  trial  upon  apx)eal. 

Buch  action  upon  the  part  of  the  district  attorney  is  a  clear  violation  of  law  and 
prejudicial  to  the  defendant,  putting  him  in  a  false  position  before  the  Jury  and 
compelling  him  to  testify  when  otherwise  he  might  not  have  done  so. 

On  the  trial  of  a  prisoner,  charged  with  grand  larceny  in  the  first  degree,  it  is 
necessary  that  the  prosecution  should  establish  a  felonious  intent  upon  the  part 
of  the  prisoner,  and  where  the  offense  consists  in  drawing  out  from  a  bank 
money  which  had  been  deposited  there  in  the  names  of  the  prisoner  and  another 
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'  party,  since  deceased,  it  is  error  to  exclude  evidence  as  to  statements  made  by 

such  deceased  party  prior  to  his  death,  in  reference  to  his  having  made  a  gift 

of  the  money  belonging  to  him  in  the  bank  to  the  prisoner,  even  though  such 

gift  may  have  been  ineffectual  in  law,  as  the  evidence  would  be  pertincDt 

upon  the  question  of  intent. 

Appeal  by  the  defendant  James  Doyle  from  a  judgment,  ren- 
dered againBt  him  at  the  Court  of  General  Seeeions  of  the  county 
of  New  York  on  the  18th  day  of  April,  1889,  conviefcing  him  of 
the  crime  of  grand  larceny  in  the  first  degree. 

The  defendant  was  indicted  for  misappropriating  the  sum  of 
$7,500,  the  property  of  Thomas  G.  Doyle,  as  administrator,  etc, 
of  William  Doyle,  deceased.  William  Doyle  was  a  brother  of  the 
defendant  and  died  in  1887. 

</.  a.  JSemlemany  for  the  appellant. 

Ji.  Semple^  for  the  respondent. 

Van  Beunt,  P.  J. : 

The  manner  in  which  the  assistant  district  attorney  conducted  the 
prosecution  of  this  case  was  certainly  of  a  character  which  should 
call  for  the  censure  of  the  court,  and  which  requires  a  reversal  of  the 
conviction.  In  his  opening  of  the  case  he  stated  to  the  jury  that  he 
was  curious  to  know  whether  the  defendant  would  go  upon  the 
stand,  since  he  had  found  Lee,  and  have  anything  to  say  about  how 
much  money  he  spent  with  Lee ;  that  the  defendant  might  listen  to 
prudent  counsel  and  not  go  on  the  stand. 

To  these  remarks  the  counsel  for  the  prisoner  objected  and 
excepted ;  and  called  the  attention  of  the  court  to  them,  but  all  that 
was  done  was,  the  court  ordered  his  objection  and  exception  to  be 
noted. 

It  is  quite  well  settled  that  the  prosecution  have  no  right  to  predi- 
cate anything  upon  the  refusal  of  the  defendant  to  go  upon  the 
stand.  In  the  case  of  Rulof  v.  People  (45  N.  Y.,  222)  the  court, 
in  adverting  to  this  subject,  say :  "  Neither  the  prosecuting  officer 
or  the  judge  has  the  right  to  allude  to  the  fact  that  a  person 
has  not  availed  himself  of  this  statute ;  and  it  would  be  the  duty 
of  the  court  promptly  to  interrupt  a  prosecuting  counsel  who 
should  so  far  forget  himself  and  the  duties  of  his  office  as  to  attempt 
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to  make  use  of  the  fact  in  any  way  to  the  prejudice  of  a  person  on 
triaL  An  allusion  by  the  judge  to  the  fact,  unexplained,  cannot  bnt 
be  prejudicial  to  a  person  on  trial ;  and  a  provision  intended  for 
his  benefit  will  prove  a  trap  and  snare.  It  is  an  intimation  to 
the  jury  of  the  effect  upon  his  mind  of  the  omission  of  the  accused 
to  explain  by  his  own  oath,  suspicious  and  doubtful  facts  and  circum- 
stances, as  affecting  the  question  of  guilt  or  innocence." 

The  remarks  made  by  the  assistant  district  attorney  to  the  jury 
were  a  challenge  to  the  defendant  which  compelled  him  to  go  upon 
the  stand,  or  the  fact  of  his  refusal  would  necessarily  be  considered 
by  the  jury  to  his  prejudice.  This  the  attorney  had  no  right  to  do. 
He  had  no  right  to  advert,  in  any  manner  or  way,  upon  the  question 
as  to  whether  the  defendant  would  become  a  witness.  And  if  he 
had  no  right  to  suggest  the  fact  in  his  summing  up,  he  had  no  right 
to  press  it  upon  the  minds  of  the  jury  at  the  opening  of  the  trial, 
It  does  not  appear  that  there  was  any  attempt,  upon  the  part  of  the 
learned  judge  presiding,  to  repair  the  damage  done  by  cautioning 
the  jury  in  this  regard.  All  that  the  defendant  received  was  the 
notation  npon  the  record  of  an  objection  and  exception. 

It  seems  to  us  that  the  action  of  the  assistant  district  attorney  was 
a  clear  violation  of  law  which  was  prejudicial  to  the  defendant,  put- 
ting him  in  a  false  position  before  the  jury  and  compelling  him  to 
testify  when  otherwise  he  might  not  have  done  so.  The  gravity  of 
this  error  is  enhanced  by  the  course  of  tlie  testimony,  because  we 
find  that  this  defendant  had  been  examined  in  supplementary  pro- 
ceedings upon  a  judgment  obtained  against  him  to  recover  the  very 
money  which  is  the  subject  of  this  indictment.  And  evidence  as  to 
what  he  testified  to  upon  this  examination  was  offered.  It  is  true 
it  was  not  objected  to,  but  it  was  clearly  improper  and  incompetent, 
as  such  evidence  could  not,  by  the  provisions  of  section  2460  of  the 
Code  of  Civil  Procedure,  be  used  against  him  in  a  criminal  action 
or  a  criminal  proceeding.  If  it  were  not  for  the  exemption  con- 
tained in  this  section,  a  party  might  shield  himself  always  in  supple- 
mentary examinations  where  there  was  any  question  of  fraud  by 
claiming  his  privilege,  and  it  was  to  avoid  the  failure  of  justice,  by 
reason  of  this  claim,  that  it  was  enacted  that  evidence  given  under 
these  circumstances  should  not  be  used  against  the  witness. 
Hun  —Vol.  LVm        68 
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There  is,  however,  another  qnestion  raised  by  an  exception  where 
evidence  seems  to  have  been  improperly  excluded.  One  of  the 
vital  questions  in  the  case  was  as  to  the  relations  of  William  Doyle 
and  the  defendant  in  respect  to  certain  moneys  which  belonged  to 
William  Doyle  and  which  he  had  deposited  in  certain  savings  banks. 
It  was  in  evidence  that  William  Doyle  had  changed  these  deposits 
from  his  own  individual  name  to  that  of  himself  and  the  defendant^ 
and  in  respect  to  one  deposit  he  opened  a  new  account  in  his  name 
in  trust  for  the  defendant 

It  was  claimed  by  the  defendant  that  the  bank-books  were  dehv- 
ered  to  him  and  he  had  charge  of  them  from  that  time  until  he 
drew  out  the  money,  after  the  death  of  William.  The  wife  of  the 
defendant  was  being  examined  upon  the  part  of  the  defendant,  and 
she  stated  that  she  remembered  a  conversation  between  William 
Doyle  and  herself  in  the  last  days  of  July  or  1st  of  August,  1885, 
in  reference  to  her  husband  and  some  bank-books,  and  that  her  hus- 
band was  not  present  when  they  had  that  conversation.  She  was  then 
asked  this  question :  ^'  State  the  conversation  which  you  then  had  with 
William."  This  question  being  objected  to,  the  counsel  for  the 
defendant  stated  that  he  intended  to  prove  by  the  witness  declara- 
tions of  William  Doyle  to  the  effect  that  he  had  in  his  lifetime  made 
a  gift  to  the  defendant  of  the  money  which  the  defendant  was 
charged  with  misappropriating.  The  objection  was  sustained  and 
the  evidence  excluded.  This  seems  to  have  been  material  testimony 
upon  the  question  which  has  already  been  suggested.  Apart  from 
the  legal  rights  of  the  parties,  it  was  necessary  to  establish  upon  the 
part  of  the  prosecution  a  felonious  intent  upon  the  part  of  James 
Doyle  in  the  drawing  and  using  of  this  money.  If  William  Doyle 
had  attempted  to  make  a  gift  of  this  money  to  James  Doyle,  and 
James  Doyle  had  innocently  believed  that  such  gift  had  been  made 
and  had  acted  upon  that  belief  in  the  drawing  of  the  money,  then 
the  felonious  intent  necessary  to  make  a  crime  would  be  absent,  even 
though,  as  against  the  heirs  of  William  Doyle,  the  gift  may  have 
been  ineffectual.  Whether  such  a  gift  could  be  effectual  or  not  it 
is  not  necessary  to  determine.  The  evidence  certainly  was  per- 
tinent upon  the  question  of  the  intent  with  which  James  Doyle 
possessed  himself  of  this  money,  and  he  should  have  had  the  benefit 
thereof. 
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Upon  the  whole  case,  therefore,  we  think  that  the  conyiction 
should  be  reyersed  and  a  new  trial  ordered. 

Ba-rbett,  J.,  concnrred. 

Babtlbtt,  J. : 

I  concor  upon  the  first  point  discussed  in  the  opinion. 

Judgment  reversed  and  new  trial  ordered. 


WILLIAM  M.  HALL,  Appbllaot,  v.  SUSAN  L.  ROBERTS 
AND  JOHN  F.  PATTERSON,  as  Stovtvino  Exboutoes  of 
MARSHALL  0.  ROBERTS,  Dbobasbd,  Respondents. 

Agreement  to  paj/  tm  the  tale  of  a  w$eel  and  to  give  notice  of  the  sale — tohsntheetatute 

of  limitatione  hegine  to  run. 

An  action  was  brought,  on  August  2,  1888,  to  recover  upon  a  written  obligation, 
in  which  the  defendants'  testator  admitted  himself  to  be  indebted  to  the  plaintiff 
in  the  sum  of  $80,000,  which  was  to  be  due  and  payable  when  the  steamship 
"  Illinois  "  should  be  disposed  of  by  sale,  gift  or  loss,  the  agreement  stating  that 
said  sum  should  not  be  *'  due  or  payable  until  a  sale  and  transfer  of  the  said 
steamship  Dlinois  is  perfected,  in  which  event  1  hereby  promise  and  agree  to 
notify  said  Hall  of  her  disposal,  and  within  ten  days  thereafter  to  pay  the  full 
amount."  A  sale  of  the  vessel  took  place  in  1864,  about  eight  months  after  the 
contract  was  made,  of  which  the  plaintiff  was  not  informed  until  in  1887,  although 
inquiries  had  been  made  of  the  testator,  in  respect  thereto,  prior  to  his  death  in 
the  year  1880. 

Held,  that  the  money  was  neither  due  nor  payable  until  the  expiration  of  ten  days 
after  the  plaintiff  had  received  notice  of  the  sale  of  the  vessel;  and  that  the  statute 
of  limitations  did  not  begin  to  run  until  the  plaintiff  ascertained,  in  1887,  that 
the  vessel  had  been  sold. 

Appeal  by  the  plaintiff  from  a  judgment  of  the  Supreme  Court, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  8th  day  of  April,  1890,  dismissing  the  plaintiff's  complaint  after 
a  trial  at  the  New  York  Circuit. 

The  action  was  brought  to  recover  under  an  agreement  of  which 
the  f oliowing  is  a  copy : 

"  Know  all  men  by  these  presents.  That  I,  Marshall  O.  Roberts, 
of  the  City,  County  and  State  of  New  York,  hereby  acknowledge 
myself  indebted  to  William  M.  Hall  of  Brooklyn,'  Kings  county,  and 
State  of  New  York,  in  the  sum  of  thirty  thousand  dollars,  which 
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amount  will  be  dae  and  payable  to  the  said  Hall,  his  heirs,  execaton 
or  assigns,  when  the  steamship  Illinois  of  twenty-five  hundred  tons 
burthen,  which  is  in  tlie  market,  shall  be  disposed  of  by  sale,  gift  or 
loss,  and  which  is  held  by  me  to  sell  and  dispose  of,  and  from  the 
proceeds  to  pay  said  Hall  the  amount  above  named,  and 

^^  It  is  agreed  and  understood  between  the  aforesaid  Roberts  and 
Hall,  that  neither  the  whole  or  any  part  of  the  above  sum  of  thirty 
thousand  dollars,  will  be  due  or  payable  until  a  sale  and  transfer  of 
the  said  steamship  Illinois  is  perfected,  in  which  event  I  hereby 
promise  and  agree  to  notify  said  Hall  of  her  disposal,  and  within 
ten  days  thereafter  pay  the  full  amount  in  the  lawful  currency  of 
the  United  States  as  stipulated  above. 

«  MARSHALL  O.  ROBERTS,     [seal.] 
"  Witness : 

"  Theodore  E.  Tomunson, 

"New  York,  February  10th,  1864. 

^  [U.  S.  Int.  Rev.  Stamp.]  " 

George  F.  Betts^  for  the  appellant. 

Almon  Goodvym  and  John  Ya/rd^  for  the  respondents. 

Brady,  J. : 

This  action  was  brought  to  recover  the  sum  of  $30,000,  with 
interest,  upon  a  written  obligation,  in  which  Marshall  O.  Roberts, 
the  defendants'  testator,  admitted  himself  indebted  to  the  plaintiff 
in  the  sum  mentioned,  and  which  was  to  be  due  and  payable  when 
the  steamship  Illinois,  of  2,500  tons  burthen,  should  be  disposed  of 
by  sale,  gift  or  loss,  and  which  he  held  to  sell  and  dispose  of,  and 
from  the  proceeds  pay  the  plaintiff  the  amount  named.  But  in 
that  instrument  it  was  agreed  between  Messrs.  Roberts  and  Hall 
that  neither  the  whole  nor  any  part  of  the  sum  mentioned  should 
be  due  and  payable  until  the  sale  and  transfer  of  the  steamship  was 
perfected,  in  which  event  Roberts  promised  and  agreed  to  notify 
Hall  of  her  disposal,  and  within  ten  days  thereafter  pay  the  full 
amount  in  lawful  currency  of  the  United  States,  as  stipulated. 

It  was  conceded  on  tlie  trial  that  this  action  was  not  commenced 
until  the  2d  of  August,  1888.  After  the  learned  counsel  for  the  plaint- 
iff had  presented  in  his  opening  the  facts  and  circumstances  attending 
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and  surrounding  the  claim  the  defendants  moved  to  dismiss  the 
complaint.  The  motion,  after  the  admission  stated,  was  predicated 
of  the  counsel's  opening,  from  which  it  appeared  that  Mr.  Roberts 
had  died  in  the  year  1880  ;  that  the  plaintiff  had  made  inquiries  of 
him  as  to  the  sale  of  the  vessel,  and  that  Mr.  Roberts  had  denied 
that  the  vessel  was  sold ;  but  that  after  the  death  of  Mr.  Roberts 
he  had  employed  persons  to  ascertain  whether  the  Illinois  was  sold  but 
was  unable  to  obtain  information  until  1887,  when  he  learned  from 
Mr.  Patterson,  an  executor  of  Mr.  Roberts,  that  it  had  been  sold  in 
1864,  about  eight  months  after  the  contract  was  made,  and,  further, 
that  the  bill  of  sale  was  not  registered  nor  recorded  in  the  custom- 
house until  1865.  It  thus  appears  that  up  to  the  year  1880  inquiries 
were  made  by  the  plaintiff  of  Mr.  Roberts  as  to  the  sale  of  the 
vessel,  but  that  no  Information  of  that  circumstance  was  given  him, 
and  that  he  did  not  learn  of  the  sale  of  the  vessel  imtil  18S7,  less 
than  two  years  prior  to  the  commencement  of  this  action,  and  not- 
witlistanding  that  he  had  employed  persons  to  discover  whether 
the  sale  had  or  had  not  taken  place. 

When  the  motion  to  dismiss  the  complaint  was  made,  and  after 
the  admission  which  has  been  referred  to,  the  learned  justice  pre- 
siding asked  the  counsel  for  the  plaintiff  if  he  had  any  acknowl- 
edgment in  writing  or  any  evidence,  further  than  that  he  had  stated, 
to  take  the  cause  of  action  out  of  the  operation  of  the  statute  of 
limitations ;  and  his  answer  was  "  No,  sir,"  whereupon  the  motion 
was  granted  and  the  plaintiff  duly  excepted. 

It  will  be  observed,  upon  an  examination  of  the  agreement,  that 
neither  the  whole  nor  any  part  of  the  sum  of  $30,000  to  be  paid, 
should  become  due  or  payable  until  the  sale  and  transfer  of  the 
vessel  was  perfected,  and  until  within  ten  days  after  the  notification 
of  such  sale  by  Mr.  Roberts,  a  notification  which  was  never  given ; 
and,  therefore,  the  statute  of  limitations  had  not  begim  to  run  under 
the  terms  of  the  contract.  The  money  was  neither  due  nor  payable 
until  the  expiration  of  ten  days  after  the  notification  mentioned. 
This  was  not  only  an  appropriate  but  a  very  reasonable  provision 
in  the  agreement,  inasmuch  as  it  appears  from  a  previous  part  of  it, 
that  the  vessel  was  held  by  Mr.  Roberts  to  sell  and  dispose  of,  and 
he  was  to  pay  to  the  plaintiff  from  the  proceeds  of  the  sale,  if  one 
were  made,  the  sum  mentioned  in  the  agreement. 
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The  conclusion  expressed,  as  to  the  notice  to  be  given,  seems  to 
be  a  very  plain  proposition,  although  no  authorities  have  been  found 
upon  the  precise  question  presented  The  nearest  approach  to  it 
that  has  been  found  is  the  case  of  KeHer  v.  The  Westy  Bradley  it 
Cary  Manufacturing  Company  (39  Hun,  348).  There  it  appeared 
that  the  defendants  were  to  render  an  account  on  or  before  the  tenth 
day  of  each  and  every  month,  and  that  the  payments  should  be 
made  within  ten  days  after  the.  making  of  such  return,  the  account 
relating  to  the  number  of  pounds  of  wire  hardened  and  tempered 
by  the  use  of  a  patented  invention.  The  returns  were  made  regu- 
larly down  to  and  including  the  30th  of  September,  1871,  but  from 
that  day  to  the  24th  of  August,  1872,  no  returns  were  made  as  con- 
templated, and  they  were  refused,  although  the  use  of  the  invention 
was  continued.  The  action  was  commenced  on  the  22d  of  August, 
1878,  and  the  statute  of  limitations  was  interposed  as  a  defense.  It 
was  rejected,  however,  upon  the  ground  that  the  omission  of  the 
defendant  to  render  monthly  accounts  for  the  period  mentioned 
prevented  the  running  of  the  statute  against  its  obh'gation  to  make 
the  payments  within  ten  days  after  making  the  returns,  inasmuch  as 
no  returns  having  been  made,  the  period  of  ten  days  had  not  been  set 
in  motion ;  the  statute  had  at  no  time  commenced  to  run  and  could 
not,  under  the  agreement,  as  long  as  the  returns  were  not  made. 

There  is  no  difference  in  principle  between  that  and  the  present 
ca6e.  Here  no  part  of  the  $30,000  could  become  due  and  payable 
until  the  expiration  of  ten  days  after  notice  of  the  sale  of  the  vessel 
by  Mr.  Roberts,  in  whose  custody  the  ship  was  placed  tor  that  pur- 
pose, and  the  plaintiff  had  a  right  to  rely  upon  Mr.  Roberts'  perform- 
ance of  the  contract  in  accordance  with  its  terms.  He  seems,  how- 
ever, to  have  been  more  vigilant  than  the  contract  required,  inasmuch 
as  he  made  frequent  inquiries  of  Mr.  Roberts  from  the  time  of  the 
making  of  the  agreement  until  1880,  and,  it  would  seem,  up  to  the 
death  of  Mr.  Roberts,  as  to  whether  or  not  a  sale  had  been  accom- 
plished, and  was  advised  by  him  that  none  had  been  made. 

In  the  one  case  there  were  no  returns  made,  and  consequently  the 
statute  did  not  apply ;  in  the  other  no  notice  was  given,  and  the 
statute,  therefore,  did  not  commence  to  run.  As  already  stated, 
we  can  discover  no  difference  in  principle  between  the  cases. 

The  learned  counsel  for  the  respondents  seems  to  think  that  the 
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decision  of  the  questdon  in  regard  to  the  statute  of  limitations  was 
not  concuraed  in,  in  that  case,  by  a  majority  of  the  court ;  but  this  is 
an  error. 

The  learned  counsel  for  the  appellant  has  urged  upon  the  con- 
sideration of  the  court  the  doctrine  of  estoppel,  and  has  cited  a  num- 
ber of  cases  bearing  upon  the  misleading  statements  of  Mr.  Eoberts, 
and  also  upon  the  proposition  that  the  statute  of  limitations  has  no 
application  to  this  case,  for  the  reason  that  Mr.  Roberts  was  the 
trustee  of  an  express  trust.  It  is  not,  however,  deemed  necessary 
to  proceed  to  the  consideration  of  either  of  these  propositions,  and 
for  the  reason  stated.  The  statute  of  limitations  did  not  begin  to  run, 
at  most,  until  Mr.  Hall  ascertained,  namely,  in  1887,  that  the  vessel 
had  been  sold,  the  obligation  to  give  notice  resting  upon  Mr.  Roberts 
and  his  representatives.  The  statements  made  in  regard  thereto  are 
binding  upon  the  defendants  because  the  dismissal  of  the  complaint 
was  made  upon  the  opening  of  the  counsel  for  the  plaintiff,  which 
contained  a  statement  of  the  facts  and  circumstances  creating  the 
claim,  and  characterizing  and  explaining  the  delay  in  the  bringing 
of  the  action.  The  case  is  one  which  should  have  been  submitted 
to  the  jury. 

The  dismissal  of  the  complaint  was,  therefore,  erroneous,  and  the 
judgment  must  accordingly  be  reversed  and  a  new  trial  ordered. 

Yan  Bbunt,  p.  J.,  and  Daniels,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered. 


MAX  FRANKEL,  Rbspondbnt,  v.  JOHN  B.  WATHEN,  Appbl- 

LANT,  ImPLBADED  WITH  OtHBBS. 

I^ndpal  and  offerU — tohat  diidature  required  of  an  agent  acting  for  both  theparHee 
to  a  bargain — eommimone  of  an  agent — account  stated — when  the  minds  €f  a 
prindpcU  and  agent  do  not  meet  as  to  the  tatter's  commissions. 

In  an  action  brought  to  recover  commissions  alleged  to  have  been  earned  bj  the 
aale  of  whiskies,  it  appeared  that  the  plaintiff,  while  acting  as  the  general  agent 
of  the  defendants  in  the  sale  of  whiskies,  was  requested  by  the  firm  of  Cook 
ft  Bernheimer  to  negotiate  the  exchange  of  a  clay  farm,  owned  by  them, 
for  whiskies.    The  plaintiff  called  the  attention  of  the  defendants  to  the  farm. 
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and  an  exchange  was  finally  effected  through  his  agency.  The  whisky  was 
thereupon  delivered  and  the  defendants  agreed  to  allow  the  plaintiff  $1,000  for 
his  commissions  in  this  transaction,  which  amount  was  charged  on  the  plaintiiTs 
books  to  the  defendants'  firm,  and  was  included  in  an  account  rendered  by  him» 
which  was  received  without  objection  by  the  defendants,  and  the  amount 
thereof  paid  to  the  plaintiff  by  a  remittance  made  prior  to  November  1,  1886. 

It  appeared  that  the  plaintiff  had  also  obtained  a  commission  of  $250  from 
Cook  &  Bemheimer  for  selling  the  farm,  a  fact  which  he  had  concealed 
from  the  defendants. 

Eeid,  that  although  an  account  stated  is  prima  facie  evidence,  and  will  be  deemed 
conclusive  evidence  of  its  correctness,  between  the  parties,  unless  some  fraad, 
mistake,  omission  or  inaccuracy  is  shown,  yet  the  converse  of  the  rule  is  equally 
well  established,  namely,  that  if  fraud  be  shown,  the  account  loses  its  oon- 
diisive  character  and  is  subject  to  re-examination. 

Where  an  agent  is  acting  in  a  double  capacity,  representing  two  persons,  for  each 
of  whom  he  is  expected  to  do  his  best,  a  knowledge  by  the  principals  of  his 
duplicate  character  should  be  established,  not  by  mere  inference,  but  by  evidence 
of  a  full  disclosure  or  positive  proof  of  knowledge,  so  that  the  seller  or  the  buyer, 
as  the  case  may  be,  may  be  advised  of  the  exact  relation  of  the  agent  to  the 
other  parties  to  the  negotiations. 

Where  a  principal  authorizes  his  agent,  by  letter,  to  sell  certain  property  on  con- 
dition that  he  waits  for  a  time  for  his  commissions,  and  the  agent  writes  to  his 
principal  refusing  to  wait  for  his  commissions,  and  the  sale  is  made,  the  prin- 
cipal may  enforce  the  condition  as  to  the  time  of  payment  of  the  oommissioDa. 

Appeal  by  the  defendant  John  B.  Wathen  from  a  judgment  of 
the  Supreme  Court,  entered  in  the  office  of  the  clerk  of  the  oountj 
of  New  York  on  the  12th  day  of  November,  1889,  after  a  trial 
before  a  referee,  who  reported  in  favor  of  the  plaintiff. 

J.  L.  BenneUj  for  the  appellant 

Ferdinomd  Kurzman^  for  the  respondent. 

Bbadt,  J. : 

This  action  was  brought  to  recover  commissions  earned  by  the 
sale  of  whiskies,  and  also  for  services  in  superintending  a  farm 
belonging  to  the  defendants,  and  for  various  sums  of  money  laid  ont 
and  disbursed  for  them  and  loaned  and  advanced  to  them,  all  of 
which  they  promised  to  pay.  The  plaintiff  also  alleged  that  from 
time  to  time  he  had  rendered  an  account  to  the  defendants,  copies 
of  which  arc  annexed  to  the  complaint,  upon  which  the  defendants 
made  various  payments.  He  also  alleges  that  the  items  charged  in 
the  account  are  true  and  correct  in  all  respects. 
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The  defendants  denied  any  knowledge  or  information  sufficient 
to  form  a  belief  that  any  of  the  work,  labor  or  services  were 
rendered  for  J.  B.  Wathen  &  Bro.,  or  for  the  defendants  in  this 
action,  or  that  any  of  the  sums  disbursed  were  expended  other  than 
as  alleged  or  mentioned  in  the  answer  for  the  defendants  or  for 
J.  B.  Wathen  Bros.  &  Co.  or  J.  B.  Wathen  &  Bro.,  but,  on  the 
contrary,  alleged,  on  information  and  belief,  that  the  liquors 
mentioned  in  the  complaint  were  the  property  of  and  belonged  to  a 
corporation  duly  organized  under  the  laws  of  the  State  of  Kentucky, 
and  known  by  the  corporate  name  of  the  J.  B.  Wathen  &  Bro.  Co., 
and  that  all  the  services  rendered  by  the  plaintiff,  mentioned  or 
referred  to  in  the  complaint,  were  done  or  performed  for  the  coiv 
poration,  and  that  all  the  moneys  expended  by  the  plaintiff  were 
expended  for  and  in  doing  business  for  the  said  corporation,  and  not 
otherwise,  as  the  plaintiff  at  all  times  well  knew ;  but  whether  all 
the  services  for  which  charge  is  made  or  what  part  thereof  were 
rendered,  or  whether,  or  what  part  of  the  disbursements  therein  were 
charged,  the  defendants  denied  any  knowledge  or  information 
sufficient  to  form  a  belief.  The  defendants,  further  answering, 
alleged,  as  a  separate  defense,  on  information  and  belief,  that  the 
claims  and  demands  of  the  plaintiff,  and  all  of  them  set  out  in  the 
complaint,  against  the  defendants  and  against  the  corporation  had 
been  fully  paid.  The  defendants,  further  answering,  set  up  counter- 
claims, on  information  and  belief,  arising  from  money  advanced  to 
the  plaintiff  and  for  property  of  the  defendants  in  the  hands  of  the 
plaintiff ;  and  the  whole  answer,  from  supposed  inconsistencies,  is 
criticised  by  the  learned  counsel  for  the  respondent  as  an  old  device, 
suggestive  of  the  hunter  so  aiming  his  rifle  as  to  hit  the  animal  in 
the  bushes  if  it  was  a  deer  and  to  miss  it  if  it  was  a  calf. 

The  question  presented  in  limmej  however,  is  whether  the  services 
were  rendered  to  the  firm  of  John  B.  Wathen  &  Bro.,  or  the  corpo- 
ration named  John  B.  Wathen  &  Bro.  Co.  It  is  conceded  that  there 
was  a  firm  in  Louisville  designated  J.  B.  Wathen  &  Bros.,  which 
began  business  in  1875  and  which  was  continued  until  1885,  when 
it  18  insisted  it  was  merged  in  a  corporation  under  the  laws  of  the 
State  of  .Kentucky,  known  by  the  corporate  name  of  the  J.  B. 
Wathen  &  Bro.  Co. 
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There  does  not  seem  to  be  any  doabt  that  the  asserted  change 
took  place,  but  the  iirin  and  the  corporation,  nevertheless,  seem  to 
have  goue  Q\ong  pari  jpassu  together,  so  far,  at  least,  as  the  plaintiff 
is  concerned,  a  circumstance  which  arose  doubtless,  in  part  at  least^ 
from  the  fact  that  J.  B.  Wathen  was  the  president  of  the  company, 
inasmuch  as  he  was  not  advised  of  the  merger  asserted,  and  which 
it  may  be  said  actually  took  place.  His  contract  was  made  with  the 
firm,  and  not  with  the  corporation,  and  was  so  continued,  the  evi- 
dence to  establish  which  is  abundant,  and,  therefore,  justifies  the 
finding  of  the  referee,  although  there  are  some  facts  and  circum- 
stances, perhaps,  bearing  upon  the  asserted  knowledge  of  the 
plaintiff  that  this  change  had  taken  place,  but  not  at  all  sufficient  to 
overcome  the  correspondence  and  other  facts  and  circumstances 
proven  and  employed  for  the  purpose  of  establishing  the  plaintiff's 
ignorance  of  the  change.  And  it  may  be  said  that  a  perusal  of  the  tes- 
timony creates  the  impression  that  the  affairs  oi  the  corporation  were 
BO  conducted,  Mr.  J.  B.  Wathen  being  the  principal  active  person 
in  both ;  that  the  firm  was  continued  as  a  distinct  organization  in 
its  relations  with  the  plaintiff.  The  referee  has  so  found  and 
invoked,  on  behalf  of  the  plaintiff,  the  proposition  well  established 
by  authority,  that  the  dissolution  of  a  firm,  its  discontinuance,  or 
any  change  in  its  character,  will  not  affect  persons  dealing  with  the 
copartnership,  unless  actual  notice  be  given.  (See  Bates  on  Partner- 
ship, §§  890,  611;  National  Shoe  and  Leaiher  Bank  v.  Herz^ 
89  N.  Y.,  629;  American  Zinen  Thread  Co.  v.  Wortendykej 
24  id.,  550.)  On  this  subject  the  referee,  in  speaking  of  certain 
letters  that  were  signed  J.  B.  "Wathen  &  Bro.  Co.,  and  which  he 
justly  says  refer  to  a  corporation  of  tliat  name, observed  as  follows: 
"  The  striking  fact,  however,  appears,  that  throughout  this  long  cor- 
respondence, the  defendant  John  B.  Wathen  gave  no  distinct  notice 
io  the  plaintiff  of  the  organization  of  a  corporation  or  of  any  change 
in  his  business,  nor  direction  of  any  kind  to  charge  any  other  con- 
cern or  corporation,  except  what  might  be  inferred  from  the  signing 
of  letters,  and,  in  May,  1887,  the  denial  that  Mr.  Bond  was  vice- 
president  of  the  company."  There  was,  in  other  words,  no  such  proof 
on  the  subject  as  would  necessarily  require  the  plaintiff  to  look  upon 
his  employers  as  others  than  the  members  of  the  firm,  and  thus,  by  a 
proper  legal  notification,  be  required  to  sever  his  connection  with  it. 
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The  referee  f urtlier  says :  "  It  must  be  found  as  a  matter  of  fact 
that  the  defendant  Wathen  represented  himself  to  be  engaged  in  busi- 
ness under  a  firm  name ;  that  such  representation  was  made  in  such 
a  manner  as  to  induce  the  plaintiff  to  rely  upon  it ;  the  plaintiff  did 
rely  upon  it,  and,  as  a  conclusion  from  the  facts,  it  must  be  held  that 
he  is  estopped  from  denying  the  copartnership."  This,  however,  is 
a  mere  reiteration  of  the  fact  in  a  different  form  that  the  plaintiff 
was  not  aware  of  the  change  which  was  made,  had  received  no  legal 
notice  of  it,  and,  therefore,  was  not  concluded  by  it,  or  his  right  in 
any  way  affected  by  it  to  the  compensation  for  the  services  rendered 
to  the  firm,  as  he  understood  it  to  exist. 

The  defendants  have  made  a  gallant  struggle  against  the  effect  of 
the  evidence  and  the  rule  of  law  suggested,  but  in  vain.  On  that 
ifisue  the  referee  must  be  sustained. 

The  general  liability  of  the  defendants  having  been  thus  estab- 
lished, the  referee  proceeded  to  examine  the  claims  of  the  plaintiff 
which  were  disputed,  namely,  the  commission  for  the  sale  oi  2,500 
barrels  of  whisky  to  Cook  &  Bernheimer  in  exchange  for  a  clay 
farm  owned  by  them,  the  alleged  sales  of  "  Criterion  "  whisky  in 
Philadelphia  by  the  plaintiff,  the  compensation  for  his  services 
in  managing  the  farm  mentioned,  and  commissions  for  the  sale  of 
1,000  barrels  of  whisky  to  Cook  &  Bernlieimer  in  exchange  for 
tlie  yacht  "  Sea  Witch." 

As  to  the  first,  namely,  the  sale  of  2,500  barrels  of  whisky  in 
exchange  for  a  farm,  it  appears  that  the  plaintiff,  while  acting  as  the 
general  agent  of  the  defendants  for  the  sale  of  their  brands  of 
whiskies  within  the  limits  prescribed,  was  requested  by  Cook  & 
Bernheimer  to  negotiate  the  exchange  of  a  clay  farm  owned  by  them 
for  whisky.  He  called  the  attention  of  the  defendants  to  the  farm, 
and  the  exchange  was  finally  effected  through  his  agency.  The  whisky 
was  thereupon  delivered,  and  the  defendants  agreed  to  allow  the 
plaintiff  $1,000  for  his  commission  in  this  transaction,  which  amount 
was  charged  on  the  plaintiff's  books  to  the  defendant's  firm  and 
included  in  an  account  rendered  by  him,  and  which  was  received 
without  objection  by  the  defendants,  and  the  amount  thereof  paid 
to  the  plaintiff  by  the  remittance  made  prior  to  November  1,  1886. 
The  correctness  of  the  item  was  not  disputed  until  the  trial  of  the 
action,  although   the  defendant  insisted  that  the  corporation  of 
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J.  B.  Wathen  <&  Bro.  Co.,  and  not  lie,  was  subject  to  the  liability, 
if  any.  It  was  disputed  upon  the  ground  that  the  plaintiff  had 
obtained  a  commission  of  $250  from  Cook  &  Berheimer  for  selling 
the  farm,  a  fact  which  he  concealed,  and  was,  therefore,  guilty  of 
such  misconduct  and  fraud  as  to  forfeit  liis  rights  to  any  commission 
from  the  defendant,  who  thus,  even  if  there  was  an  account  stated, 
established  his  right  to  open  it. 

It  is  true  that  an  account  stated  is  j>rima  facie  evidence,  and  will 
be  deemed  conclusive  between  the  parties  unless  some  fraud,  mistake, 
omission  or  inaccuracy  is  shown ;  but  the  converse  of  the  rule  is 
equally  well  established,  namely,  that  if  fraud  be  shown  the  account 
loses  its  conclusive  character  and  is  subject  to  re-examination  and  a 
contest.  The  learned  referee,  however,  arrived  at  the  conclusion  that 
the  defendant  knew,  wliilst  the  transaction  was  going  on  in  reference 
to  the  farm,  that  the  plaintiff  was  also  acting  as  the  agent  of  Cook 
and  Bemheimer,  and  was,  therefore,  not  subject  to  the  rule  clearly 
stated  in  the  case  of  Gardner  v.  Ogden  (22  N.  T.,  847),  that  where 
a  person  stands  in  the  inconsistent  relations  of  both  buyer  and  seller, 
there  are  dangers,  and  it  is  not  relevant  to  say  that  it  is  impassible 
there  could  be  any  in  a  particular  case.  And,  as  said  by  Lord 
Cbakwobth  and  quoted  in  that  case:  '^An  agent  has  duties  to 
discharge  of  a  fiduciary  character  toward  his  principal ;  and  it  is  a 
rule  of  universal  application  that  no  one  having  such  duties  to 
discharge  shall  be  allowed  to  enter  into  engagements  in  which  he  has 
or  can  have  personal  interest  conflicting,  or  which  possibly  may 
conflict,  with  the  interests  of  those  whom  he  is  bound  to  protect 
So  strictly  is  this  rule  adhered  to,  that  no  question  is  allowed  to  be 
raised  as  to  the  fairness  or  unfairness  of  a  contract  so  entered  into." 
And,  further :  **  It  may  sometimes  happen  that  the  terms  on  which 
a  trustee  has  dealt,  or  attempted  to  deal,  with  the  estate  or  interests 
of  those  for  whom  he  is  a  trustee,  have  been  as  good  as  could  have 
been  obtained  from  any  other  person ;  they  may  even,  at  the  time, 
have  been  better.  But  still  so  inflexible  is  the  rule  that  no  inquiry 
on  that  subject  is  permitted." 

In  the  case  of  Claflin  v.  The  Farmers  and  Citizen^  Bank 
(25  N.  T.,  297)  Judge  Smith  says :  "  The  rule  is  applicable  to  all 
persons  standing  in  a  trust  relation  The  principal  is  entitled  to  the 
exercise  in  his  behalf  of  all  the  skill,  industry  and  ability  of  his  agent, 
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and  to  his  intensest  fidelity  to  his  trusts."  The  isame  question  was  dis- 
cussed in  Murray  v.  Bea/rd {102  N.  Y.,  508),  by  Justice  Folgeb,  who, 
in  the  course  of  his  opinion,  said :  "An  agent  is  held  to  tcbermmajides 
in  his  dealings  with  his  principal,  and  if  he  acts  adversely  to  his 
employer  in  any  part  of  the  transaction  or  omits  to  disclose  any 
interest  which  would  naturally  influence  his  conduct  in  dealing 
with  the  subject  of  employment,  it  amounts  to  such  a  fraud  upon 
the  principal  as  to  forfeit  any  right  to  compensation  for  services." 
The  question  in  such  cases  does  not,  therefore,  turn  upon  the  point 
of  whether  there  is  any  intention  to  cheat  or  not,  but  upon  the 
obligation  arising  from  the  fiduciary  relations  of  the  parties  to  make 
a  frank  and  full  disclosure.  (Story^s  Eq.  Jur.,  §  316;  see,  also, 
MaHin  v.  Bliss j  57  Hun,  157,  a  distinctive  case  on  the  subject.) 

The  rule  governing  the  subject  suggested  is,  therefore,  so  strict  and 
80  vigorous,  so  sensible  and  so  just,  that  when  the  person  is  acting 
in  the  double  capacity  of  representing  two  persons,  for  each  of 
whom  he  is  expected  to  do  his  best,  a  knowledge  of  the  duplicate 
character  should  be  established,  not  upon  mere  inference,  but  upon 
a  full  disclosure  or  positive  proof  of  knowledge,  so  that  the  seller 
or  the  buyer,  as  the  case  may  be,  may  be  advised  of  the  exact  rela- 
tion  of  the  agent  to  the  parties  conducting  the  negotiation.  There 
is  no  such  evidence  in  this  case.  At  most,  there  is  a  mere  suggestion 
that  Cook  &  Bemheimer  relied  upon  the  plaintifPs  judgment  as  to 
the  selection  of  the  whisky  which  was  to  be  given  for  the  farm. 
This,  said  the  learned  referee,  "  is  some  evidence  of  the  fact  that 
Mr.  Frankel  was  employed  by  Mr.  Cook  to  negotiate  the  exchange, 
and  that  Cook  &  Bernheimer  relied  upon  his  judgment  and  skill  in 
the  transaction."  There  is  no  pretense  that  there  is  anything  more 
than  an  intimation,  inferentially  arising,  that  the  defendants  knew 
that  Cook  &  Bernheimer  were  to  compensate  the  plaintiff  for 
his  services  in  securing  the  exchange.  For  these  reasons  it  is 
thought  that  the  referee  was  in  error  in  all  his  views  affecting  the 
commission  of  a  thousand  dollars,  which  was  to  have  been  paid  to  the 
plaintiff  for  the  exchange  which  has  just  been  considered.  It  should 
have  been  rejected  in  every  aspect  in  which  it  may  be  legally 
considered. 

An  examination  of  the  case  has  resulted  in  the  conclusion  that  the 
commission  on  the  sales  of  "  Criterion  "  whiskies  in  Philadelphia, 
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the  facts  and  circumstances  relating  to  which  were  elaborately  con 
sidered  by  the  referee,  should  be  allowed  as  found  by  him.  The 
third  disputed  item,  namely,  the  claim  for  services  in  managing  the 
farm,  was  found  against  the  plaintiff,  and,  therefore,  requires  no 
consideration.  The  last  item  in  dispute,  namely,  the  commissions 
for  the  sale  of  1,000  barrels  of  wliisky  for  Cook  &  Bemheimer,  in 
exchange  for  the  yacht  "  Sea  Witch,"  allowance  of  which  was  made 
by  the  referee,  had  not  been  earned  at  the  time  this  action  was 
commenced.  On  the  subject  of  this  exchange,  which  embraced  not 
only  the  yacht  mentioned  but  Southern  lands,  a  con-espondence  had 
taken  place  between  the  parties'  which  resulted  in  Mr.  Watheirs 
writing  a  letter  to  the  plaintiff  in  relation  thereto,  and  in  which  he 
said :  "  If  you  make  a  trade  on  the  basis  of  a  thousand  barrels,  we 
should  expect  you  to  wait  for  your  commissions  until  we  can  realize 
something  on  the  yacht."  That  letter  was  dated  the  15th  of  Novem- 
ber, 1886,  and  written  from  Louisville,  Kentucky.  On  the  eighteenth 
of  November  the  plaintiff  wrote  to  the  defendant  Wathen  stating, 
"  Yours  of  the  15th  to  hand  and  noted,"  and  it  contains  a  statement 
of  the  proposition  as  it  then  stood,  and  further  refers  to  the  special 
arrangement  in  reference  to  the  commission,  saying :  "  In  your  letter 
you  say  that,  in  case  the  trade  is  consummated  for  only  one  thousand 
barrels,  you  will  expect  me  to  wait  for  my  commission  until  the 
yacht  is  disposed  of.  Now,  you  know  very  well  that  I  am  not  very 
particular.  It  was  not  until  some  time  after  the  completion  of  last 
year's  contracts  that  I  commenced  drawing  on  account  of  my  com- 
mission, and,  in  fact,  have  not  drawn  it  all  yet,  although  on  several 
occasions  I  required  the  money  in  my  business ;  but  I  certainly  hold 
that  my  commissions  are  due  me  immediately  on  the  completion  of 
contracts,  although  I  may  not  always  wish  to  draw  on  you  for  same 
at  once,  especially  when  you  require  funds  yourself." 

The  learned  referee  in  dealing  with  this  question  says  the  minds 
of  the  parties  did  not  meet,  and  he,  therefore,  fails  to  find  that  the 
sale  was  effected  on  the  express  condition  that  the  payment  of  com- 
mission should  be  deferred  until  the  yacht  was  disposed  of.  It  does 
not  appear  that  the  sale  which  was  made  was  authorized  by  the 
defendants  in  any  other  mode  than  that  suggested  by  the  letter  of 
November  fifteenth,  and  which,  in  the  ordinary  course  of  mail, 
would  have  reached  New  York  on  the  seventeenth  of  November^ 
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two  days  after  it  was  written,  and  which  was,  in  fact,  received  by 
the  plaintiff  before  the  sale  took  place. 

The  testimony  in  regard  to  the  transaction  presents  some  f eatnres 
perhaps  worthy  of  comment,  but  which  it  is  not  needful  here  to 
indulge  in,  tlie  referee  having  placed  his  decision  upon  the  proposi- 
tion, as  suggested,  that  the  minds  of  the  parties  did  not  meet.  The 
mind  of  the  defendant  must  prevail  here,  and  the  letter  containing 
the  condition  having  been  received  prior  to  the  sale,  controls  the 
claim  of  the  plaintiff  and  limits  his  right  of  action  for  the  commis- 
sions to  the  time  of  the  sale  of  the  "Sea  Witch"  or  other  disposition 
of  her  was  made.  His  right  of  action  did  not  accrue  imtil  that  event 
occurred,  unless  the  defendant  acted  collusively,  or  designedly  delayed 
the  sale  or  disposition  of  the  vessel  beyond  a  reasonable  time. 

The  result  of  this  review  is,  therefore,  that  the  judgment  appealed 
from  must  be  modified  by  striking  out  the  recoveries  of  the  com- 
missions allowed  for  selling  the  farm  and  the  "  Sea  Witch,"  and 
aflSrmed  for  the  balance,  without  costs  to  either  party. 

Daniels,  J. : 

I  concur  except  in  the  result.  There  should  be  a  new  trial  nnless 
the  plaintiff  shall  stipulate  to  deduct  the  items  concluded  to  have 
been  erroneously  allowed  by  the  referee.  And  in  case  of  the  service 
of  such  stipulation  then  the  judgment  as  thereby  modified  should  be 
affirmed,  without  costs  of  the  appeal. 

Van  Bbunt,  P.  J. : 

I  concur  in  modification  suggested  by  Judge  Daniels. 

Judgment  modified,  as  stated  in  opinion,  and  as  modified  affirmed, 
without  costs  of  the  appeal. 
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MAKY  E.  WITTY,  Appbllaot,  v.  THOMAS  C.  ACTON  ahd 
ALPHONSO  S.  SHERWOOD,  REspoNDsaiTs.* 

Landlord  and  tenant — riyJU  of  a  tenant,  eoietedfor  nonrpayment  of  a  tax,  to  tender 
payment  of  tlie  tax  and  be  reetored  to  poueteion  under  eeetion  2250  of  the  Code. 

A  tenant  "who  has  been  removed  from  the  demised  premises,  after  a  default  in  the 
payment,  for  sixtj  days  after  the  same  became  payable,  of  any  taxes  or  assess- 
ments upon  the  demised  premises  which  he  had  agreed  to  pay,  cannot  avail 
himself  of  the  provisions  of  section  2250  of  the  Code  of  Civil  Procedure,  which 
allows  the  tenant,  at  any  time  within  one  year  after  tlie  execution  of  the  war- 
rant, when  the  unexpired  term  of  the  lease  exceeds  five  years,  to  pay  or  tender  to 


•The  following  opinion  was  delivered  at  Special  Term: 

Ingraham,  J.  The  complaint  alleges  the  making  of  a  lease  of  certain  premises 
in  the  city  of  New  York,  on  the  31st  of  March,  1881,  by  defendant  Acton  to 
plaintiff  for  a  term  of  twenty-one  years,  whereby  plaintiff  was  to  pay  certain  rent  in 
equal  quarterly  payments,  and  further  promised  and  agreed  to  pay  "  all  duties, 
taxes  and  assessments"  as  should  be  imposed  on  the  said  premises. 

That  plaintiff  paid  the  rent  until  February  1,  1887,  and  that  on  the  9th  of 
March,  1887,  the  agent  of  the  defendant  applied  to  one  of  the  District  Courts 
of  the  city  of  New  York  to  remove  the  plaintiff,  and  presented  his  petition 
claiming  that  there  was  due  to  him  from  the  plaintiff  the  sum  of  $275,  balance  of 
rent  from  February  1  to  May  1,  1887,  and  that  the  taxes  levied  on  said  premises 
for  the  years  1881,  1884, 1885  and  1886,  had  not  been  paid  by  the  plaintiff;  that 
payment  of  said  rent  and  taxes  had  been  demanded  of  the  plaintiff. 

That  such  proceedings  were  had  that  on  or  about  the  21st  day  of  March,  1889, 
a  final  order  was  made  by  the  said  District  Court,  awarding  to  the  plaintiff  the 
possession  of  the  said  premises;  that  subsequently  a  warrant  was  issued  by 
the  justice  of  said  District  Court  for  the  removal  of  all  persons  from  said  demised 
premises,  and  to  put  the  defendant  Acton  in  possession  thereof,  which  warrant 
was  executed,  and  that  subsequently  plaintiff  tendered  to  defendant  Acton  all 
rent  of  said  premises  in  arrear  under  said  lease  at  the  time  of  such  tender,  with 
interest  thereupon  as  well  as  taxes  theretofore  levied  upon  said  premises  at  the  time 
of  such  tender  remaining  unpaid,  and  all  costs  and  charges  incurred  by  defendant 
Acton,  and  the  complaint  demands  judgment  for  the  possession  of  the  premise* 
and  damages  for  the  detention  thereof. 

The  proceedings  for  the  removal  of  the  plaintiff  from  the  demised  premises 
were  taken  under  section  2231  of  the  Code.  This  section  provided  for  the  removal 
of  a  tenant  for  five  separate  causes.  Subdivision  2  provides  for  the  removal  of  a 
tenant  when  he  holds  over  and  continues  in  possession  of  the  demised  premises 
without  the  consent  of  his  landlord  after  a  default  in  the  payment  of  rent,  and 
subdivision  3,  for  such  removal  when  in  an>  city  in  this  State  the  tenant  holds  over 
after  default,  for  sixty  days  after  the  same  shall  be  payable,  in  the  payment  of  any 
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the  landlord  all  rent  in  arrear  at  the  time  of  the  payment  or  tender,  with  interest 
and  the  costs  and  charges  incurred  by  the  landlord,  and  thus  restore  himself  to 
the  possession  of  the  premises  and  the  advantage  of  his  lease. 

Appeal  by  the  plaintiff  from  a  judgment  of  the  Supreme  Court, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  3d  day  of  April,  1890,  with  notice  of  an  intention  to  bring  up 
for  review,  upon  such  appeal,  an  interlocutory  judgment,  entered 
in  said  clerk's  office  on  the  13th  day  of  March,  1890,  sustaining  the 
demurrer  of  the  defendants  to  the  plaintiff's  amended  complaint,  as 
further  amended,  nunc  pro  tunc^  as  of  December  5,  1889,  by  an 
order  entered  on  February  26,  1890. 

The  action  was  brought  to  recover  the  possession  of  certain 

taxes  or  assessments  levied  on  such  demised  premises  which  he  has  agreed  in 
writing  to  pay. 

Bj  section  3285  it  is  provided  that  the  applicant  must  present  to  the  judge  or 
Justice  a  written  petition  stating  the  facts  which,  according  to  the  provisions  of  the 
Code,  authorize  the  application  hy  the  petitioner  and  the  removal  of  the  person  in 
possession. 

It  is  clear  that  the  application  set  out  in  the  complaint  was  founded  on  both  the 
subdivisions  of  section  2*28  L  of  the  Code,  above  cited,  for  the  petition  states  facts 
^hich  authorize  the  removal  of  the  plaintiff  from  the  possession  of  the  premises 
under  either  of  such  subdivisions.  If  the  defendant  had  failed  to  prove  the  alle- 
^tions  as  to  the  rent,  and  did  prove  the  allegation  as  to  the  taxes,  there  could  be 
no  doubt  but  that  the  justice  would  have  been  justified  in  issuing  the  warrant. 
Tlie  warrant  was  issued,  and  thereupon  the  lease  was  canceled,  and  the  relation  of 
landlord  and  tenant  was  annulled  (Code,  §  2258),  and  this  plaintiff's  interest  in 
the  premises  and  her  right  to  possession  thereof  ended,  and,  on  the  facts  alleged 
in  the  complaint,  plaintiff  has  no  cause  of  action,  unless  she  is  entitled  to  the  pos- 
flcssion  of  the  demised  property,  under  the  provisions  of  section  2250  of  the  Code. 
But  I  do  not  think  that  the  terms  of  that  section  apply,  for  it  is  only  where  the  spe- 
cial proceeding  is  founded  upon  an  allegation  that  a  lessee  holds  over  after  a  default 
in  the  payment  of  the  rent  that  the  lessee  may  pay  or  tender  all  rent  in  arrear  at  the 
time  of  the  payment  or  tender,  and  on  a  tender  of  the  rent  the  tenant  to  be  allowed 
to  resume  possession  of  the  premises.  There  is  no  provision  for  the  tender  of  the 
amount  due  for  taxes  and  assessments,  and  if  plaintiff  is  entitled  to  the  t^eneflt  of 
the  section,  she  has  it  on  a  tender  of  the  rent  due  and  interest,  and  the  costs  and 
charges  without  a  tender  of  the  amount  due  for  taxes  and  assessments. 

As  before  stated,  this  proceeding  was  founded  upon  the  non-payment  of  the 
taxes  as  well  as  upon  the  non-payment  of  the  rent,  and  it  was  not  thereafter  a 
proceeding  "founded  upon  an  allegation  that  a  lessee  holds  over  after  a  default 
in  the  payment  of  the  rent." 

Two  causes  to  justify  the  removal  were  set  forth  in  the  petition,  either  of  which 
Hun— Vol.  LVITI        ro 
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premifies  in  the  city  of  Kew  York,  and  damages  for  the  witholding 
of  the  same. 

c/.  Sabine  Smith,  ior  the  appellant. 

George  BliaSj  for  the  respondents. 

Brady,  J. : 

The  question  presented  by  this  appeal  is  whether  a  lessee  removed 
from  the  demise,  as  a  tenant  holding  over  without  the  permissioD 
of  the  landlord,  after  default  in  the  payment  of  the  rent  due  pur- 
suant to  the  agreement  under  which  tlie  demised  premises  are  held 

would  justify  tbe  relief  granted,  and  in  such  a  case  St  cannot  be  said  that  the 
proceeding  is  founded  on  either  one. 

That  the  legislature  did  not  intend  that  the  tenant  should  be  allowed  to  redeem 
when  he  had  been  removed  for  the  non-payment  of  taxes  and  assessments,  is  appar- 
ent from  a  comparison  of  section  2254  with  the  sections  above  cited.  It  is  in  section 
2254  provided  that  a  tenant  may  secure  a  stay  of  the  execution  of  the  warrant  on 
payment  of  the  amount  of  the  rent  due.  or  of  such  taxes  or  assessments  and 
interest  and  penalty,  or  by  giving  an  undertaking  as  therein  provided.  This 
section  was  amended  to  bring  it  into  harmony  with  the  amendment  to  section  2231, 
and  the  failure  of  the  legislature  to  amend  section  2253  at  the  same  time  is  clear 
evidence  that  it  was  not  intended  that  that  section  should  apply  when  the  tenant 
was  removed  for  the  non-payment  of  taxes  and  assessments. 

The  plaintifis  seek  to  attack  the  constitutionality  of  the  amendment  to  section 
2281  of  18r5.  The  rijht  of  the  plaiutiils  to  redeem  is  not  at  all  affected  by  that 
amendment  PlaintiH  has  the  same  right  to  redeem  now  that  she  had  before  the 
passage  of  the  act  amending  the  Code.  If  the  amendment  authorizing  the  court 
to  dispossess  for  non-payment  of  taxes  was  unconstitutional,  that  question  should 
have  been  settled  in  the  proceeding  in  which  relief  was  asked  because  of  such 
non-payment. 

By  the  issuance  of  the  warrant  in  that  proceeding  it  was  adjudged  that  plaintiff 
was  entitled  to  the  relief  granted,  and  it  is  now  too  late  for  plaintiff  to  claim  that 
she  could  have  successfully  defended  that  proceeding. 

But  it  is  clear  that  the  act  was  not  in  conflict  with  any  constitutional  provision. 
It  simply  affected  the  remedy  given  to  the  landlord  on  a  breach  of  the  covenant  in 
the  lease.  By  the  lease  the  landlord  had  a  right  to  re-enter  on  breach  of  the  cove- 
nant to  paj  taxes,  etc.  Whether  he  was  to  obtain  that  right  of  re-entry  by  an 
action  of  ejectment,  or  by  proceedings  under  the  provisions  of  the  Code  above 
cited,  was  a  question  within  the  control  of  the  legislature.  - 

On  the  argument  counsel  for  the  defendant  expressly  waived  the  point  as  to  the 
sufficiency  of  the  allegation  as  to  the  tender,  and  I  have,  therefore,  considered 
the  right  of  the  plaintiff  to  the  relief  asked  for,  and  have  come  to  the  conclusion 
that  plaintiff  cannot,  on  the  facts  pleaded,  obtain  possession  of  the  premises.  TI10 
complaint  does  not,  therefore,  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  the  demurrer  must  be  sustained. 
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and  a  demand  thereof,  and  who  also  holds  over  under  like  drcum- 
Btances,  after  a  default  in  the  payment  for  sixty  days  from  the  time 
the  same  shall  be  payable  of  any  taxes  or  assessments  which  the 
tenant  has  agreed  to  pay,  can  avail  himself  of  the  provisions  of 
section  2256  of  the  Code,  which  allows  the  tenant  at  any  time  within 
one  year  after  the  execution  of  the  warrant,  when  the  unexpired 
term  of  the  lease  exceeds  five  years,  to  pay  or  tender  the  landlord 
all  rent  in  arrear  at  the  time  of  the  payment  or  tender,  with  interest 
and  the  costs  and  charges  incurred  by  the  landlord,  and  thus  restore 
to  himself  the  possession  of  the  premises  and  the  advantage  of  his 
lease. 

The  learned  justice  in  the  court  below  has  considered  this  subject 
fully,  and  has  expressed  his  views  in  an  elaborate  opinion  (note, 
cmte^  p.  552),  which  embraces  and  satisfactorily  disposes  of  the  whole 
controversy  in  that  regard,  and  although  additional  views  might  be 
indulged,  it  is  deemed  unnecessary  to  employ  them,  but  to  leave  the 
affirmance  of  the  judgment  upon  the  opinion  which  he  has  delivered. 

The  judgment  should  be  affirmed,  with  costs. 


Van  Bkunt,  P.  J.,  and  Daniels,  J.,  concurred. 
Judgment  affirmed,  wth  costs. 


ROYAL  E.  DEANE  and  GEORGE  G.  BROOKS,  Respond- 
ENTs,  V.  JOHN  A.  LOUCKS,  Appellant. 

Opening  a  judgment  entered  by  dtfavU — what  proof  of  good  faith  required — a 
recovery  for  work  done  and  materials  furnished  is  a  bar  to  a  claim  for  dtfective 
work  and  materials. 

On  an  application  to  open  a  default  the  applicant  must  not  only  show  a  reasonable 
ground  for  opening  the  default,  but  the  burden  is  upon  him  to  establish  his 
good  faith  otherwise  than  simply  by  making  an  affidavit  of  merits. 

A  judgment  by  default,  in  an  action  to  recover  for  work,  labor  and  services  and 
for  materials  furnished,  is  a  bar  to  any  action  by  the  defendant  for  damages 
because  of  defective  work  or  materials. 

Appeal  by  the  defendant  John  A.  Loncks  from  an  order  of  the 
Supreme  Court,  made  at  Special  Terra  under  date  of  June  1 6, 1 890^ 
and  entered  in  the  office  of  the  clerk  of  the  county  of  New  York^ 
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wliich  order  denied  the  defendant's  motion  to  open  a  default  to 
appear  or  answer  in  the  above-entitled  action,  wliich  was  com- 
menced by  the  service  of  a  sammons  upon  him,  and  to  set  aside  the 
judgment  which  had  been  entered  against  him  bj  default. 

Brunneiner  ds  Bennett^  for  the  appellant 

E.  G,  Stoney  for  the  respondents. 

Van  Beunt,  P.  J. : 

We  think  that  the  learned  counsel  for  the  appellant  is  entirely 
mistaken  in  supposing  that  the  doctrine  has  ever  been  established 
[that  when  an  affidavit  of  merits  is  presented  and  there  are  no 
suspicious  circumstances  connected  with  the  application  a  default 
will  necessarily  be  opened.  Although  decisions  to  that  effect  may 
be  found,  yet  still  the  practice  of  the  court  has  been  against  so 
loose  a  procedure  as  this;  and  the  applicant  must  not  only  show  a 
reasonable  ground  for  opening  the  default,  but  the  burden  is  upon 
him  to  establish  his  good  faith  otherwise  than  simply  by  an  affidavit 
of  merits. 

If  there  were  nothing  but  this  in  the  case  at  bar,  we  wonld  think 
that  the  order  appealed  from  was  correct.  But,  upon  an  inspection 
of  the  record,  it  appears  that  the  learned  judge  was  influenced 
largely  in  coming  to  the  conclusion  at  which  he  arrived,  by  the  con- 
sideration that  although  the  default  was  held,  the  defendant  could 
maintain  an  action  for  the  same  cause  desired  to  be  set  up  in  the 
counter-claim  in  the  proposed  answer.  The  action  was  brought  to 
recover  for  work,  labor  and  services  and  for  material  furnished 
which  was  alleged  to  be  of  the  reasonable  value  of  a  certain  sum. 
The  defense  sought  to  be  interposed  was  that  the  work  and  labor 
was  done  and  the  materials  furnished  under  a  written  agreement 
containing  certain  stipulations,  and  that  sUch  stipulations  were  not 
complied  with,  and  in  consequence  of  the  defective  workmanship 
and  defective  materials  the  defendant  had  suffered  damage  to  a  large 
amount. 

It  is  well  settled  that  a  recovery  upon  a  complaint  of  this  descrip- 
tion is  a  bar  to  any  action  for  damages  because  of  defective  work  or 
materials.  See  Gates  v.  Preston  (41  K  Y.,  113),  in  which  it  was 
held  chat  a  judgment  by  default  in  favor  of  a  physician  for  professional 
services  is  a  bar  to  any  action  by  the  defendant  against  him  for 
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malpractice  in  the  performance  of  snch  services.  And  the  principle 
there  laid  down  is  recognized  in  Goebd  v.  Iffla  (111  N.  Y.,  171). 
The  reason  of  the  rule  is  manifest,  because  a  recovery  by  the  plaintiff 
upon  the  ground  that  the  services  were  worth  the  amount  alleged 
in  the  complaint  is  absolutely  inconsistent  with  the  claim  that  the 
services  were  worthless  and  were  detrimental  to  the  defendant. 

So  in  the  case  at  bar,  if  the  plaintiff's  work,  labor  and  materials 
were  worth  the  amount  set  out  in  the  complaint,  then  the  defendant 
could  have  no  cause  of  action  because  of  defective  materials  and 
workmanship. 

We  think,  therefore,  that  the  default  should  have  been  opened 
in  order  to  enable  the  defendant  to  put  in  his  counter-claim  upon 
payment  of  the  costs  of  all  proceedings  before  notice  of  trial,  the 
disbursements  in  the  entry  of  judgment  and  ten  dollars  costs  of 
the  motion. 

The  order  should,  therefore,  be  reversed,  with  ten  dollars  costs 
and  disbursements;  and  the  default  opened  upon  the  conditions 
above  mentioned,  the  costs  to  be  o&et  against  each  other  so  far  as 
practicable. 

Babtlbtt  and  Babbett,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements;  and 
default  opened  on  payment  of  costs  of  all  proceedings  before  notice 
of  trial,  the  disbursements  in  the  entry  of  judgment,  and  ten  dollars 
costs  of  motion,  the  costs  to  be  offset  against  each  other  so  far  as 
practicable. 


PANAMA    RAILROAD    COMPANY,    Rbspondbsot,    v. 
RICHARD  L.  JOHNSON,  Appbllaot. 

Ckm/pMikifoT  embeasl&ment  andfraudulerU  mitappUcaUon  of  money  — proofrequiTdi 
of  the  puUrUiff —  exception  to  a  charge  to  the  jury  bringing  in  a  eedUd  verdict. 

In  order  to  recover,  in  an  action  in  which  the  defendant  is  charged  to  have 
embezzled  and  fraudulently  misapplied  the  plaintiff's  money  while  acting  as  its 
agent,  it  is  necessary  for  the  plaintiff  to  establish,  not  only  the  receipt  of  the 
money  by  the  defendant,  but  its  embezzlement  or  fraudulent  misapplication  by 
him;  and  the  burden  of  proof  during  the  whole  progress  of  the  trial  rests  upon 
the  plaintiff  to  establish  those  two  propositions. 
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An  entirely  different  rule  preyailB  in  an  action  for  money  had  and  received. 
A  defendant  has  a  right  to  take  exceptions  to  the  charge  of  the  court,  at  the  tioM 
when  the  jury  bring  in  a  sealed  verdict,  they  having  been  allowed  to  separate. 

Appeal  by  the  defendant  from  a  judgment  of  the  Supreme  Ctourt, 
entered  in  the  o£See  of  the  clerk  of  the  county  of  New  York  on 
the  3d  day  of  February,  1890,  in  favor  of  the  plaintifE,  for  tlie  sum 
of  $2,319.30 ;  and  also  from  an  order,  entered  in  said  clerk's  office 
on  the  28th  day  of  January,  1890,  denying  the  defendants  motion 
for  a  new  trial  made  upon  the  mimites  of  the  court,  after  a  trial  at 
the  New  York  Circuit  before  the  court  and  a  jury. 

H.  C.  Willcax,  for  the  appellant. 

T.  S.  MooTSy  for  the  respondent. 

Van  Bbunt,  P.  J. : 

This  action  was  brought  to  recover  the  sum  of  $5,200  allied  to 
have  been  received  by  the  defendant  as  agent  of  the  plaintiff,  and 
to  have  been  by  him  embezzled  and  fraudulently  misapplied. 

Upon  the  trial  evidence  was  introduced  to  show  the  receipt  by 
the  defendant  of  the  sums  of  money  referred  to  in  the  complaint 
The  defendant  denied  the  embezzlement  and  misappropriation,  and 
offered  proof  in  support  of  such  denial.  The  jury  rendered  a  ver- 
dict showing  that  they  found  in  favor  of  the  defendant  upon  one 
item  charged  against  him  and  in  favor  of  the  plaintiff  upon  two 
other  items  And  from  the  judgment  thereupon  entered  and  from 
the  order  denying  a  motion  for  new  trial  this  appeal  is  taken. 

It  seems  to  have  been  assumed  upon  the  trial  that  the  complaint 
was  sufficient  to  justify  proof,  under  section  549  of  the  Code,  that 
the  money  received  by  the  defendant  had  been  embezzled  and 
fraudulently  misapplied  while  he  was  acting  in  a  fiduciary  capacity. 
Without  in  any  way  assenting  to  this  proposition,  we  will  consider 
some  of  the  exceptions  which  were  raised  during  the  progress  of 
the  trial,  assuming  the  complaint  to  have  been  sufficient  to  charge  the 
defendant  as  above  stated.  There  was  no  question  raised  upon  the 
trial  but  that  the  defendant  had  received  the  sums  of  money  charged 
in  the  complaint,  and  the  question  submitted  to  the  jury  was  whether 
he  had  embezzled  or  fraudulently  misapplied  the  same. 

In  order  for  the  plaintiff  to  succeed  it  was  necessary  that  it  should 
establish,  to  the  satisfaction  of  the  jury,  not  only  the  receipt  of  the 
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money,  but  its  embezzlement  or  fraudulent  misapplication  by 
the  defendant,  and  the  burden  of  proof  rested  during  the  whole 
progress  of  the  trial  upon  the  plain ti£E  to  estabhsh  these  two 
propositions.  If  this  had  been  an  action  for  money  had  and  received 
to  the  use  of  the  plaintiff,  and  it  had  been  tried  upon  that  theory, 
then  all  that  the  plaintiff  would  have  had  to  have  done  would  be  to  show 
that  the  defendant  had  received  the  money,  and  the  burden  would 
then  have  been  upon  the  defendant  to  have  shown  that  he  Iiad 
either  paid  the  money  to  the  plaintiff  or  applied  the  same  to  its  use. 

We  think  the  distinction  between  the  two  kinds  of  action  was 
entirely  lost  sight  of  during  the  progress  of  the  trial,  and  that  the 
learned  court  erred  when  it  charged  the  jury,  that  it  having  been 
shown  that  the  defendant  had  received  the  two  items  for  which 
they  found  a  verdict  in  favor  of  the  plaintiff,  it  was  incumbent  on 
the  defendant  to  show  by  a  preponderance  of  evidence  that  he  had 
paid  the  money  over  to  the  benefit  of  the  company.  In  order  to 
charge  an  agent  with  embezzlement,  ic  is  necessary  not  only  to  show 
that  he  has  received  the  money,  but  also  that  he  has  refused  to  pay 
the  same  upon  demand  or  that  he  has  misapplied  the  same ;  and 
the  burden  of  establishing  these  propositions  rests  upon  the  plaintiff 
notwithstanding  the  admission  of  the  defendant  that  he  received 
the  moneys  claimed  to  have  been  embezzled.  In  other  words,  in  an 
action  for  embezzlement  or  misapplication  of  money  by  an  agent 
there  is  no  such  thing  as  a  shifting  of  the  burden  of  proof.  The 
plaintiff  must  establish  his  whole  case,  and  that  case  includes  the 
establishment  to  the  satisfaction  of  the  jury  of  the  embezzlement  or 
misapplication  of  the  money  as  well  as  its  receipt.  An  entirely 
different  rule  prevails  in  an  action  for  money  had  and  received. 
There  the  same  rule  applies  as  in  the  case  of  every  debtor,  namely, 
that  he  is  bound  to  show  payment  if  he  claims  such  a  defense ;  an 
entirely  different  condition  of  circumstances  from  that  which  exists 
in  an  action  like  the  present  was  assumed  to  be,  namely,  an  action 
to  recover  for  money  embezzled  by  an  agent  acting  in  a  fiduciary 
capacity. 

The  jury  were  erroneously  instructed  upon  this  point.  It  was  an 
error  which  was  of  vital  importance  to  the  defendant.  The  import- 
ance of  this  question  is  shown  by  the  verdict  of  the  jury,  where  they 
find  in  favor  of  the  defendant  upon  the  third  item,  as  to  which  the 
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coui't  charged  that  the  burdeu  of  proof  was  all  the  time  upon  the 
plamtifi. 

There  was  another  question  raised  during  the  progress  of  the 
trial,  and  that  was  the  nght  of  the  defendant  to  take  exceptioss 
when  the  jury  brought  in  a  sealed  verdict,  they  having  been  allowed 
to  separate.  Such  a  right  was  claimed  to  be  recognized  bj  a  provi- 
sion of  the  Code,  which  is  assumed  to  be  a  new  provision  enacted 
for  the  first  time  upon  the  adoption  of  the  present  Code. 

It  will  be  seen  that  that  provision  has  existed  ever  since  the 
adoption  of  the  Kevised  Statutes,  and,  in  view  of  its  terms,  we  do  not 
see  how  a  party  can  be  prevented  from  taking  an  exception  expreesljr 
authorized. 

The  judgment  and  order  should  be  reveiBed  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  event. 

Brady  and  Dakibls,  JJ.,  concurred. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  oosta  to 
appellant  to  abide  event. 


TEXAS  STANDARD  COTTON  OIL  COMPANY,  Rbspotoknt, 
V.  MUTUAL  FIRE  INSURANCE  COMPANY,  AppELLAirr. 

Order  that  an  annoer  be  made  mare  definite  and  certain  — granted  where  the  com" 
plaini  aiiegee,  generaUy,  falee  repreeentatiom  to  haw  been  made  by  agent*  cf  a 
eorparate  plaintiff. 

In  an  action  brought  by  a  corporation  to  recover  upon  a  policy  of  insurance  agalnsi 
fire,  the  answer  alleged  that  an  agreement,  mentioned  in  the  complaint,  fixing 
the  amount  of  the  loss,  was  entered  into  by  the  defendant  on  the  strength  of 
and  in  reliance  on  false  and  fraudulent  representations  upon  the  part  of  the 
plaintiff  as  to  the  amount  of  the  loss,  and  that  false  and  fraudulent  statements 
had  been  made  by  the  plaintiff  and  its  authorized  agents  to  the  defendant  and 
its  authorized  agents. 

Held,  that  the  plaintiff  was  entitled  to  an  order  to  have  the  answer  made  more 
definite  and  certain. 

Whatever  the  rule  may  be  as  between  individuals  in  this  regard,  where  one  of  the 
parties  is  a  corporation  and  acts  by  its  trustees,  officers  and  agents,  such  relief 
will  be  granted,  as  such  a  plaintiff  cannot  be  expected  to  have  in  court  every 
agent,  oflScer  and  trustee  upon  the  trial  of  any  case  in  which  an  allegation  of 
fraud  may  have  been  asserted. 
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Appeal  by  the  defendant,  the'  Mutual  Fire  Insurance  Company^ 
from  an  order  of  the  Supreme  Court,  made  at  Special  Term  in 
the  city  of  New  York,  and  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  24th  day  of  September,  1890. 

^ine  <6  Oalmeny  for  the  appellant 

Benno  Loewy^  for  the  respondent. 

Van  Bbunt,  P.  J. : 

This  action  was  brought  to  recover  the  alleged  loss  of  the  plaintiff 
by  fire  on  certain  property  insured  by  the  defendant  The  answer 
admits  the  issuing  of  the  policies,  denies  the  amount  of  the  loss 
sustained,  and  alleged  that  the  agreement  mentioned  in  the  com- 
plaint fixing  the  amount  of  the  loss  was  entered  into  by  the  defend- 
ant on  the  strength  of  and  in  reliance  upon  false  and  fraudulent 
representations  upon  the  part  of  the  plaintiff  as  to  the  amount  of 
the  loss,  and  that  false  and  fraudulent  statements  were  made  by  the 
plaintiff  and  its  authorized  agents  to  the  defendant  and  its  author- 
ized agents;  and  that  all  the  agreements  made  were  made  in 
reliance  upon  such  false  and  fraudulent  statements.  It  also  alleges 
that  the  fire  by  which  the  property  of  the  plaintiff  was  destroyed  or 
damaged  was  caused  by  the  act,  neglect  or  with  the  connivance 
of  the  plaintiff,  or  of  parties  interested  in  said  property.  The 
plaintiff  thereupon  moved  to  have  the  answer  made  more  definite 
and  certain ;  and  the  court  ordered  that  said  answer  be  made  more 
definite  and  certain  by  inserting  what  false  representations  were 
made  as  to  the  amount  of  its  loss  and  damage,  and  where  and  when 
and  by  whom  made,  and  in  what  respects  such  statements  were 
false  and  untrue ;  and  also  when,  where  and  by  whom  a  certain 
alleged  agreement  mentioned  in  the  answer  was  entered  into,  and 
wliat  the  fraud  or  false  swearing  alleged  by  the  answer  consisted  of, 
and  by  whom  committed,  and  in  what  the  alleged  neglect  of  the 
plaintiff  to  use  means  to  preserve  the  property  at  and  after  the  fire 
consisted  of,  and  what  loss  was  sustained  by  reason  thereof.  And 
from  such  order  this  appeal  is  taken. 

The  ground  upon  which  the  appellant  rests  is,  that  the  decisions  of 
tlie  courts  of  this  State  have  been  nearly  unanimous  (as  he  claims)  that 
such  a  motion  will  not-be  granted  where  the  plaintiff  has  all  the  knowl- 
edge on  the  question  at  issue  in  as  full  a  measure  as  the  defendant. 
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However  applicable  such  a  rule  znaj  be  as  to  individuals,  its 
stringency  must  necessarily  be  relaxed  where  one  of  the  parties  is  a 
corporation  and  acts  by  its  trustees,  officers  and  agents ;  because 
such  a  plaintiff  cannot  be  expected  to  have  in  court  every  agent, 
officer  and  trustee  upon  the  trial  of  any  cause  into  which  an  allega- 
tion of  fraud  may  have  been  injected. 

The  allegations  alleged  to  have  been  fraudulently  made  are  stated 
in  the  answer  to  have  been  made  by  the  plaintiff  or  its  authorized 
agents.  The  plaintiff  was  entitled  to  know,  before  going  to  trial, 
by  whom  and  when  and  where  such  representations  were  made,  in 
order  that  it  should  have  the  individual  present  upon  the  trial,  or 
that  it  might  examine  him  in  case  he  should  be  a  non-resident  of  the 
State,  to  meet  any  proof  which  might  be  offered  by  tlie  defendant 
upon  the  trial.  The  allegations  in  regard  to  what  the  representa- 
tions were  is  absolutely  indefinite,  and  conveys  no  notice  to  the 
party  as  to  what  it  is  charged  with,  and  the  plaintiff  is  entitled  to 
know,  with  a  reasonable  degree  of  definiteness,  what  is  the  claim 
which  the  defendant  will  urge  upon  the  trial,  in  order  that  it  may 
make  proper  preparation  to  meet  it. 

It  is  a  familiar  principle  that,  where  a  party  is  charged  with 
making  fraudulent  representations,  that  he  knows  whether  or  not  he 
did  make  such  false  representations.  But  when  a  corporation  is 
charged  with  having  made  false  representations,  it  is  impossible  for 
it  to  determine  what  may  be  the  course  of  proof  upon  the  trial,  and 
thus  have  the  proper  parties  in  court  to  refute  the  charges  made 
against  it.  It  is  needless  to  go  through  the  various  portions  of  this 
order  as  to  which  relief  has  been  granted,  because  the  principle 
which  controls  one  controls  all. 

We  tliink  that  none  of  the  objections  to  the  order  which  have 
been  urged  before  the  court  are  well  taken.  But,  in  the  affirmance 
of  the  order,  we  do  not  intend  to  support  in  its  entirety  the  practice 
pursued  upon  this  application,  but  simply  to  rule  upon  the  questions 
which  have  been  raised  upon  this  appeal. 

The  order  appealed  from  should  be  affirmed,  with  ten  dollars  costs 
and  disbursements. 

Babtlett  and  Babbbtt,  J  J.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disburs^noitB. 
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In  the  Mattbb  op  the  Applioation  of  the  METROPOL- 
ITAN ELEVATED  RAILWAY  COMPANY,  Rblativb  to 
AoQUiEiNO  Title  to  Ceetain  Real  Estate  in  the  City  and 
County  of  New  Yobk. 

(In  be  WATSON  and  Othbbs.) 

Jhmneni  domain --eas&mmt  taken  ly  an  elevated  raHraad— value  thereqf  not  can- 
eLuBivdy  determined  by  a  judgment  granting  an  tT^jundion,  to  become  inoperative 
upon  the  payment  of  a  spedfled  sum. 

In  proceedings  to  condemn,  under  the  exercise  of  the  right  of  eminent  domain, 
the  easements,  necessary  for  tihe  operation  of  an  elevated  railway,  in  front  of 
certain  premises  in  the  city  of  New  York,  the  owners  of  the  easement  sought  to  be 
taken  offered  in  evidence,  before  the  commissioners  appointed  to  make  the 
appraisal  of  damages,  judgments  recovered  in  actions  against  the  railroad 
by  such  owners  to  prevent  the  operation  of  the  road.  By  these  judgments  an 
award  of  damages  was  made  in  each  case,  and  the  value  of  the  easements  was 
determined,  and  it  was  therein  further  provided,  that  upon  payment  of  the  sum 
mentioned  in  such  judgments  a  conveyance  should  be  executed  by  the  owners 
thereof,  and  that  the  injunction,  which  was  otherwise  granted  by  such  judg- 
ments, should  in  that  event  become  inoperative. 

BMf  that  the  judgments  were  not  decisive  between  the  parties,  upon  the  question 
as  to  the  value  of  the  easements  sought  to  be  taken,  in  the  proceedings  to  con- 
demn them,  and  were  properly  rejected  by  the  commissioners. 

Appeal  by  John  H.  Watsan  and  Mary  E.  Hughes  from  the 
appraisal  and  report  made  by  the  commissioners  in  the  above- 
entitled  matter,  and  filed  September  4,  1889,  and  confirmed  by  the 
conrt  at  Special  Term  by  an  order  dated  September  6,  1889,  and 
also  from  such  order  confirming  such  appraisal  and  report 

Oeorge  Zabrishie  and  Edwin  M.  Felt^  for  the  appellants. 

Edward  S.  HapaUo  and  Alexander  8.  Lyman^  for  the  respondent. 

Beady,  J. : 

These  proceedings  were  commenced  July  10, 1889,  to  condemn  so 
much  of  the  easements  as  were  taken  by  the  petitioner  in  the  con- 
struction and  operation  of  its  road  in  West  Fifty-third  street, 
appurtenant  to  the  premises  known  as  121  and  138  in  that  street,  the 
former  owned  by  John  H.  Watson  and  the  latter  by  Mary  E.  Hughes, 
the  appellants  herein.  The  questions  involved  in  each  proceeding 
are  the  same. 
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In  18b4  and  1887  actions  were  brought  in  the' Superior  Court  of 
this  city  to  recover  damages  resulting  from  the  unlawful  use  bj  the 
company  and  their  lessee  of  the  easements  and  privileges  appurtenant 
to  the  property  of  the  respective  persons  named,  which  had  been 
taken  from  them  without  compensation,  and  seeking  tlie  equitable 
interference  of  the  court  by  enjoining  the  further  use  of  these  ease- 
ments and  privUeges  and  the  recovery  of  damages  for  the  loss  sus- 
tained. The  plaintiffs  were  successful.  An  award  of  damages 
was  made  in  each  case,  and  the  value  of  the  easements  determined, 
and  provision  in  the  judgments  made,  which  was  independent  of  the 
award  of  damages,  that  upon  the  payment  of  the  sum  mentioned 
in  each  judgment  a  conveyance  of  the  easements  and  privileges 
should  be  executed,  the  prototype  of  the  judgments  being  found 
in  the  case  of  Sender  son  v.  New  York  Central  RaH/road  Com- 
pany (78  N.  Y.,  423).  The  company  in  this  proceeding  invoked 
the  provisions  of  the  general  railroad  act  of  1850  (chap.  140), 
which  was  their  right,  and  the  appellants  insisted  that  the  judgments 
mentioned,  in  which  their  premises,  respectively,  were  the  subject 
of  contention,  were  res  adjudicata  between  them,  and  offered 
the  judgments  in  evidence  before  the  commissioners.  They  were 
rejected,  and  this  was  the  proper  disposition  of  them  according  to 
the  decision  in  the  case  of  Henderson  already  mentioned.  It  appears 
that  damages  were  awarded  in  that  case  for  an  unauthorized  appro- 
priation of  the  property  in  question,  and  the  value  thereof  having 
been  ascertained  the  judgment  also  provided  for  the  tender  of  a 
conveyance  by  the  plaintiffs  of  their  interest  in  the  property  in 
controversy. 

The  court  said  in  that  case  that,  in  view  of  the  annoyance  and 
the  expense  incident  to  the  stoppage  of  its  ti*ains,  it  was  just  to 
open  the  doors  of  escape  and  to  permit  the  defendant  at  once  to 
acquire  title  to  the  land  occupied,  and  thus  avoid  the  delay  incident 
to  other  proceedings  for  that  purpose,  but  that  it  was,  nothwith- 
standing,  optional  with  the  defendant  to  comply  with  the  conditions ; 
the  plaintiff  could  not  require  it.  And  again,  that  if  the  company 
did  not  accept  the  conditions,  and  chose  to  proceed  under  the 
statute,  the  record  of  the  judgment  would  prevent  the  allowance 
of  any  damages  for  injury  to  the  land  not  actually  taken,  or  for  any 
cause  covered  by  its  provisions,  and  leave  the  defendant  liable  only 


MATTER  OF  METROPOLITAN  EL.  RY.  CO.         565 


FiBST  Depabtment,  Decbmb£B  Tebm,  1890. 


for  those  which  may  be  assessed  for  the  road-way.  And  this  is  a 
declaration  that  the  provision  in  reference  to  the  deeds  contained 
in  the  judgments  offered  in  evidence  imposed  no  obUgation  what- 
ever upon  the, company,  and  that  they  could  accept  those  terms  or 
not  as  they  pleased.  And  the  same  doctrine  seems  to  have  been 
intimated,  if  not  asserted,  in  Story  v.  New  York  Elevated  BaUroad 
Company  (90  N.  T.,  1 22).  It  may  be  further  said  that  the  right 
of  the  company  to  acquire  the  title  to  lands  was  not  in  issue  in  the 
actions  mentioned,  but  was  incidentally  and  equitably  connected 
with  the  continuance  dr  discontinuance  of  the  injunction  prayed 
for.  The  right  to  damages  and  the  propriety  of  an  injunction 
were  the  subjects  litigated,  and  it  may  be  the  value,  but  only  for  the 
purpose  of  ascertaining  the  damages,  and  thus  it  was  incidental. 
It  was  upon  this  theory,  no  doubt,  that  in  the  Henderson  Case  the 
suggestion  of  a  deed  was  regarded  as  a  proper  exercise  of  equitable 
jurisdiction,  though  not  compulsory  upon  the  defendant,  as  a  means 
of  avoiding  the  necessity  of  proceedings  to  condemn  the  land  under 
the  statute,  and  at  the  same  time  affording  full  protection  to  the 
owner.  No  error  was  committed,  therefore,  before  the  commis- 
sioners. The  petitioner's  right  to  proceed  under  the  railroad  act 
mentioned  was  intact.  The  order  below  confirming  the  proceedings 
before  the  commissioners  was,  therefore,  properly  made  and  the 
appeal  from  it  unavaihng. 

The  order  should  be  affirmed,  with  ten  dollars  costs  and  the  dis- 
bursements of  the  appeal. 

Danibls,  J.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  the  disbursements  of 
the  appeal 
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ELIZABETH  LAWTON  and  Another,  as  Exbcutobs,  ma,  of 
SAMUEL  GREEN,  Dbobased,  Respondents,  v.  SAMUEL  G. 
CORLIES  AND  Othbbs,  Appellants,  THE  WASHINGTON 
TRUST  COMPANY,  Respondent. 

Will,  directing  that  the  estate  **be  divided  among  my  heir9-at4aw" — who  entiUed 

thereto, 

A  testator,  by  his  will,  provided  as  follows:  "  Secondly.  I  order  and  direct  that 
my  estate  be  divided  amongst  my  heirs-at-law,  in  accordance  with  the  laws  of  the 
State  of  New  York,  applicable  to  persons  who  die  intestate." 

HiBld,  that,  under  this  provision  of  the  will,  the  real  property  left  by  the  deceased 
{Nused  to  his  heirs,  in  accordance  with  the  statute  of  descent,  and  the  personalty 
was  to  be  distributed  among  the  next  of  kin  in  accordance  with  the  statute  of 
distributions. 

Appeal  by  the  defendants,  Clara  W.  Corlies,  Anne  W.  Corlies^ 
Howard  W.  Corlies  and  Edmee  A.  Corlies,  from  a  jadgment  of  the 
Supreme  Court,  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  25th  day  of  June,  1890,  except  so  much  thereof 
as  orders,  adjudges  and  decrees  that  the  costs  of  the  several  parties 
to  the  above-entitled  action  be  paid  by  the  plaintifib  out  of  the 
estate  of  the  said  Samuel  Green,  deceased. 

The  action  was  brought  to  obtain  a  construction  of  the  wiU  of 
Samuel  Green,  the  second  item  of  which,  in  regard  to  which  the 
uncertainty  arose,  is  set  forth  in  the  following  opinion : 

JSufus  Z,  Scott  J  for  the  infant  defendants,  appellants. 

Wilson  M,  I^owelfy  for  the  plaintiffs,  respondents. 

(Jha/rle%  H.  Htcssell,  for  the  Washington  Trust  Company,  as  com- 
mittee, etc.,  defendant  and  respondent. 

Brady,  J. : 

The  uncertAinty  which  presents  itself  to  the  plaintiffs  in  the 
contemplated  discharge  of  their  duties  arises  upon  the  following 
clause  in  the  will  involved  herein  : 

^^ Secondly.  I  order  and  direct  that  my  estate  be  divided  amongst 
my  heirs-at-law  in  accordance  with  the  laws  of  the  State  of  New 
York,  applicable  to  persons  who  die  intestate,  and  that  no  bond  or 
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gecarity  whatever  be  required  of  my  executors  hereinafter  named, 
in  the  settlement  and  distribution  of  my  estate,  real  or  personal" 

The  will  itself  contains  three  clauses,  the  first  the  direction  for 
his  executors  to  pay  his  debts  and  funeral  charges  as  soon  as  may 
conveniently  be  done ;  the  second,  the  one  already  mentioned,  and 
from  which  tlie  uncertainty  springs,  and  the  last  the  one  nominating 
and  appointing  his  executors.  There  is  nothing,  therefore,  in  its 
contents,  which  throws  light  upon  the  intention  of  the  testator,  and 
his  meaning  must  be  determined  from  the  form  and  substance  of 
the  will. 

The  learned  justice  in  the  court  below  thought  there  was  no  diffi- 
culty whatever  in  ascertaining  tlie  intention  of  the  testator  as 
expressed  in  the  clause  mentioned.  He  was  of  opinion  that  the 
design  was  to  dispose  of  tho  property  as  if  the  deceased  had  died 
intestate  both  as  to  realty  and  personalty,  and  that  the  sole  object 
in  view  in  the  making  of  the  will  was  to  secure  the  appointment  of 
executors.  It  will  have  been  observed  that  the  direction  of  the 
intestate  was  that  his  whole  estate  should  be  divided,  in  accordance 
with  the  laws  of  the  State  of  New  York  applicable  to  persons  who 
die  intestate,  among  his  heirs-at-law,  and  the  learned  justice,  upon  a 
consideration  of  the  subject  presented,  thought  the  natural  and 
reasonable  view  to  be  that  he  meant  his  estate  to  be  divided  and  dis- 
tributed, according  to  its  nature,  as  the  law  provided,  in  case  he 
made  no  will,  that  is  to  say,  that  the  realty,  if  any  should  follow  the 
statute  of  descents  as  it  exists  in  this  State,  and  the  personalty 
the  statute  of  distributions,  by  the  latter  of  which  representation  in 
collaterals  would  not  extend  beyond  brothers'  and  sisters'  children. 
Although  many  cases  have  been  referred  to,  and  the  subject  is  suscep- 
tible of  a  considerable  display  of  adjudications,  it  is  nevertheless 
thought  that  the  decision  in  the  case  oiWoodward  v.  James  (116 
N.  T.,  346)  substantially  disposes  of  this  appeal.  There  tho  words 
considered  were  "legal  heirs,"  and  the  court  was  required  to 
determine  whether  by  that  class  the  testator  intended  to  designate 
the  individuals  merely  who  should  take,  or  to  fix  also  the  quantity 
of  interest  which  should  devolve  upon  each ;  and  the  determina- 
tion was  that  the  plaintiffs  took  no  interest  in  the  personal  estate, 
inasmuch  as  under  the  statute  of  distributions  representation  extends 
no  further  than  brothors  and  sisters' children ;  and  the  rule  of  intes- 
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tacj  applying  as  to  the  quantity  of  interest  to  be  taken,  it  resulted 
that  the  statute  deprived  the  plaintiff,  who  was  a  grandchild  of  a 
brother,  of  all  interest  in  the  personal  estate. 

The  interpretation  placed  upon  the  clause  in  question  by  Aie 
learned  justice  in  the  court  below  seems  to  be  unassailable,  if  we 
give  expression  to  the  plain  import  of  the  language  used  by  the 
testator.  He  directed  tliat  his  whole  estate  should  be  divided,  in 
accordance  with  the  laws  of  the  State  applicable  to  persons  who  die 
intestate,  among  his  heirs-at-law.  The  language  which  seems  at 
once  to  suggest  this  view  is  the  words  "  heirs-at-law."  Who,  it  may 
be  asked,  would  be  embraced,  however,  within  that  term  if  he  had 
died  intestate  ?  The  answer  to  this  query  is  that  it  would  include 
those  named  by  the  statute  of  distributions  existing  in  this  State 
which  designates  the  persons  who  should  receive  his  personal  estate 
iind  in  what  proportions,  and  also  those,  if  any,  to  whom  his  real 
estate  would  descend.  And  giving  to  the  persons  forming  each  of 
these  classes  whatever  of  the  estate  would  go  to  them  under  the 
laws  of  the  State,  would  seem  to  be  such  a  division  of  his  property 
as  he  contemplated  when  he  made  his  wilL  As  already  suggested, 
there  is  nothing  to  indicate  any  other  purpose.  It  is  precisely  as  if 
the  testator  had  said,  I  do  not  intend  that  there  shall  be  any  dispute 
over  my  estate.  I  mean  to  declare  that  the  persons  who  are  recog- 
nized by  the  law  of  the  State  of  New  York  as  entitled  to  a  portion 
of  it  shall  have  it  to  the  extent  the  law  declares.  My  real  estate 
shall  be  divided  amongst  those  to  whom  it  would  descend,  and  my 
personal  estate  shall  be  distributed  to  those  who  would  be  entitled 
to  it  just  as  if  no  will  had  been  made.  And  I  make  this  will  only 
for  the  purpose  of  securing  the  co-operation  of  the  executors  whom 
t  have  named  to  take  charge  of  my  estate  and  protect  it. 

For  these  reasons  the  judgment  appealed  from  ahouH  b^  affirmed. 

Van  Brunt,  P.  J.,  and  Danisls,  ^ ,  conourr^ 
Judgment  affinned. 
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LOUISE  DUDLEY   CARTER,   Appellant,  v.  WILLIAM  J. 

FERGUSON,  Respondent. 

Ac$cr  ogrtHng  to  render  exdtuive  aerviee  to  one — when  restrained  by  ir^unetion  from 

acting  for  another, 

A  preUminaiy  injunctiozi  to  restrain  an  actor  from  breaking  a  contract,  by  which 
he  has  agreed  to  perform  services  exclusively  for  the  plaintiff,  will  not  be 
granted,  except  in  cases  where  the  artistic  abilities  of  the  defendant  are  excep- 
tional, so  that  his  place  cannot  readily  be  supplied. 

It  is  only  under  such  circumstances  that  irreparable  damages  can  result  to  the 
plaintiff  from  a  breach  of  the  contract. 

Appeal  by  the  plaintiff  Louise  Dudley  Carter  from  an  order  of  the 
Supreme  Court,  entered  in  the  above-entitled  action  on  the  20th  day 
of  October,  1890,  in  the  oflBice  of  the  clerk  of  the  county  of  New 
York,  denying  the  plaintifiPs  motion  for  an  injunction  enjoining  and 
restraining  the  defendant  from  performing  or  rendering  services  for 
any  persons  other  than  the  plaintiff  until  a  certain  contract,  made  by 
the  defendant  with  the  plaintiff,  should  have  been  performed. 

Ahe  II.  Humrndy  for  the  appellant. 

A.  J.  DiUenhoefer,  for  the  respondent. 

Babtletp,  J. : 

In  order  to  warrant  the  granting  of  a  preliminary  injunction  to 
restrain  the  violation  of  a  contract,  it  should  be  made  to  appear  that 
the  plaintiff  has  no  adequate  remedy  at  law.  The  inadequacy  of  the 
legal  remedy  is  the  test  as  to  whether  the  defendant  should  or  should 
not  be  restrained  in  the  class  of  cases  to  which  the  present  suit 
belongs.  The  English  courts  and  our  own  have  frequently  granted 
injunctions,  pendente  lite,  to  prevent  actors  from  performing  for 
other  parties  when  they  have  undertaken  to  play  only  for  the  plaintiff ; 
but  the  exercise  of  this  jurisdiction  has  usually  been  confined,  and 
ought,  in  our  judgment,  always  to  be  limited,  to  cases  where  the 
artistic  abilities  of  the  defendant  are  exceptional,  so  that  his  place 
cannot  readily  be  supplied,  for  it  would  seem  to  be  only  under  such 
circumstances  that  irreparable  damage  can  be  occasioned  to  the 
plaintiff.  As  is  well  said  by  Mr.  Pomeroy :  '^  Where  a  contract  stipu- 
lates for  special,  unique  or  extraordinary  personal  services  or  acts,  or 
for  such  services  or  acts  to  be  rendered  or  done  by  a  party  having 
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epecial,  unique  and  extraordinary  qualifications,  as,  for  example,  by 
an  eminent  actor,  singer,  artist  and  the  like,  it  is  plain  that  the 
remedy  at  law  of  damages  for  its  breach  might  be  wholly  inadequate, 
since  no  amount  of  money  recovered  by  the  plaintiff  might  enable 
him  to  obtain  the  same  or  the  same  kind  of  services  or  acts  else- 
where, or  by  employing  any  other  person."  (3  Pomeroy's  Eq.  Jur., 
§  1343.)  The  Greneral  Term  of  the  third  department,  commenting 
upon  this  passage,  points  out  that  the  jurisdiction  to  interfere  by 
injimction  approved  therein  is  confined  to  cases  of  special,  unique 
and  extraordinary  qualifications  on  the  part  of  the  defendant,  and 
Leabned,  p.  J.,  remarks :  '^  It  can  readily  be  seen  that  the  court 
might  restrain  by  injunction  a  great  actor  from  playing  at  another 
theater  in  violation  of  liis  contract,  while  it  would  not  restrain  a 
salesman  from  quitting  his  employ  before  his  contract  had  expired, 
even  though,  under  the  contract,  he  were  to  be  paid  a  percentage 
on  sales."     {Bronk  v.  Riley^  60  Hun,  489.) 

Now,  it  is  in  no  wise  derogatory  to  the  defendant  in  this  case  to 
say  that  he  is  not  shown  to  be  an  actor  of  special,  unique  or  extra- 
ordinary qualifications.  His  own  counsel  on  this  appeal  expressly 
asserts  that  the  defendant  is  not  a  star  or  attraction  of  the  company, 
or  even  a  prominent  member  thereof. 

However  capable  an  actor  the  defendant  may  be,  he  has  not  yet 
achieved  distinction.  He  does  not  seem  to  have  been  engaged  to  per- 
form what  is  known  as  the  part  of  the  leading  man  in  the  plaintifPs 
company,  his  name  appearing  only  third  in  the  published  list  of  the 
performers  who  were  to  act  with  Mrs.  Carter.  The  affidavits  do 
not  satisfy  us  that  his  failure  to  keep  his  contract  with  her,  or  his 
appearance,  in  violation  of  that  contract,  at  another  theater  has  done 
or  will  do  her  any  irreparable  injury,  or  any  damage  incapable  of 
being  ascertained  in  an  action  at  law.  *    ' 

For  these  reasons,  without  considering  the  others  urged  by  counsel, 
or  referred  to  by  the  court  below,  we  think  the  application  for  an 
injunction  was  properly  denied. 

The  order  appealed  from  must  be  afiirmed,  with  ten  dollars  ajsts 
and  disbursements. 

Van  Bbunt,  p.  J.,  and  Babbett,  J.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK,  Rbspohd- 
BNT,  V.  CHARLES  H.  SCHAD,  Appellant. 

Appeal  flvm  an  order  denying  a  motion  for  a  new  trial,  unneeeseary  in  a  eriminaf 
action — mieconduet  on  the  partof  the  jury  requiring  that  anew  trial  be  granted. 

In  a  criminal  action  it  is  not  necessary  to  state  in  the  notice  of  appeal  that  It !» 
taken  from  the  order  denying  the  defendant's  motion  for  a  new  trial,  as  sec- 
tions 485  and  617  of  the  Code  of  Criminal  Procedure  provide  that,  upon  an 
appeal  from  a  judgment,  the  decision  of  the  court  on  a  motion  for  a  new  trial 
may  be  reviewed. 

After  the  jury  had  retired  to  deliberate  on  their  verdict  in  a  criminal  case  the 
officer  having  them  in  charge,  without  leave  of  the  court,  took  them  to  dinner  at 
a  hotel,  and  before  dinner  one  of  the  jurors  separated  himself  from  his  fellows 
and  entered  the  public  bar-room  where  he  called  for  and  drank  brandy  at  the 
bar;  and  on  the  sam^  occasion  another  juror,  after  dinner,  went  alone  to 
the  water-closet  in  the  basement  of  the  hotel,  and  followed,  but  did  not  over- 
take, until  they  arrived  at  the  court-house,  the  other  jurors,  who  had  preceded 
him  on  their  return. 

Afterwards,  when,  by  leave  of  the  court,  the  jury,  not  having  agreed  upon  the 
verdict,  were  taken  to  the  hotel  for  supper,  the  juror  who  had  taken  brandy 
before  dinner  went  alone  to  the  bar-room  and  drank  there  again. 

Seld,  that  this  constituted  misconduct  on  the  part  of  the  jury  which  vitiated  the 
verdict,  and  because  of  which  a  new  trial  should  be  granted. 

Appeal  by  the  defendant  from  a  judgment,  entered,  in  the  above- 
entitled  action,  in  the  office  of  the  clerk  of  the  county  of  Niagara 
on  the  20th  day  of  April,  18S9,  and  from  an  order  denying  a  motion 
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for  a  new  trial,  after  a  trial  before  the  coauty  judge  of  Niagara 
county,  and  justices  of  sessions  of  said  county  and  a  jury,  at 
the  Court  of  General  Sessions  of  that  county,  on  the  25th  day  of 
March,  1889. 

The  defendant  was  convicted  of  forgery,  and  was  sentenced  to  be 
confined  in  the  State  prison  at  Auburn  for  the  term  of  five  jem 
and  eight  months  at  hard  labor. 

John  T.  Murray  J  for  the  appellant. 

P.  F.  King^  district  attorney,  for  the  respondent 

DwiGHT,  P.  J. : 

The  specification  in  the  notice  of  appeal,  of  the  order  denying  the 
defendant's  motion  for  a  new  trial,  was  unnecessary,  since  the  statute 
provides  that  upon  an  appeal  from  the  judgment  the  decision  of 
the  court  on  the  motion  for  a  new  trial  may  be  reviewed.  (Oodft 
of  Criminal  Pro.,  §§  485,  517.)  The  conviction  was  of  a  felony  and 
the  judgment  pronounced  was  of  imprisonment  in  the  State  prison 
tor  the  term  of  five  years  and  eight  months. 

The  motion  for  a  new  trial  was  on  the  ground  of  misbehavior  of 
the  jury.  The  facts,  in  this  respect  conceded  to  be  true,  are  that 
after  the  jury  had  retired  to  deliberate  on  their  verdict  the  officer 
having  them  in  charge  —  without  leave  of  the  court  —  took  them 
to  dinner  at  a  hotel  a  quarter  of  a  mile  distant  from  the  court-house; 
that  before  dinner  one  of  the  jurors  separated  himself  from  his 
fellows  and  entered  the  public  bar-room  of  the  hotel  where  he  called 
for  and  drank  brandy  at  the  bar ;  that  on  the  same  occasion  another 
juror,  after  dinner,  went  alone  to  the  water-closet  in  the  basement 
of  the  hotel,  and  the  jury  having,  in  the  meantime,  set  out  to  return 
to  the  court-house  he  followed,  but  did  not  overtake  them  until  they 
arrived  at  the  court-house ;  that  when,  by  leave  of  the  court,  the 
jury,  not  having  yet  agreed  upon  a  verdict,  were  taken  to  the  hotel 
for  supper,  the  same  juryman  who  had  taken  brandy  before  his 
.  dinner  repeated  the  indulgence  before  eating  his  supper,  going  alone 
as  before  to  the  bar-room  for  that  purpose. 

We  have  no  hesitation  in  saying  that  this  narrative  discloses 
misconduct  on  the  part  of  the  jury  which  vitiated  the  verdict  and 
for  which  a  new  trial  should  have  been  granted.     The  conduct  of 
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the  officer  in  taking  the  jury  to  dinner  without  leave  of  the  court,  and 
permitting  two  of  the  jurors  to  separate  from  their  fellows,  was  in 
violation  of  his  oath  "  to  keep  the  jury  together  in  some  private  and 
convenient  place  without  meat  or  drink,  water  excepted ;  '^  and,  by 
express  provision  of  the  statute,  it  was  in  the  power  of  the  court  in 
which  the  trial  was  had  to  set  aside  tlie  verdict  for  the  sole  cause 
of  the  separation  of  the  jury.     (Code  of  Criminal  Procedure,  §  465, 
sub.  3.)    The  provision  cited  specifies,  among  other  cases  in  which 
tlie  trial  court  may  grant  a  new  trial,  the  case  "  when  the  jury  have 
separated  without  leave  of  the  court  after  retiring  to  deliberate  upon 
their  verdict."     The  concluding  clause  of  the  subdivision,  viz.,  "  or 
have  been  guilty  of  any  misconduct  by  which  a  fair  and  due  considera- 
tion of  the  case  has  been  prevented,"  is  disjunctive  in  effect  as  it  is  in 
form,  and  relates  to  acts  of  misconduct  other  than  that  particularly 
specified.     In  this  case,  in  the  absence  of  evidence  that  either 
of  the  jurors,  while  separated  from  his  fellows,  conversed  with  any 
person  on  the  subject  of  the  trial,  we  should,  no  doubt,  support  the 
trial  court  in  the  exercise  of  its  discretion  not  to  grant  a  new  trial 
for  the  sole  cause  of  the  separation  of  the  jury.     But  the  conceded 
fact  that,  during  the  time  devoted  to  the  deliberations  of  the  jury, 
one  of  their  number  twice  indulged  in  the  use  of  intoxicating 
liquor,  we  regard  as  fatal  to  the  verdict.     The  last  clause  of  subdi- 
vision 3  of  section  465,  above  quoted,  must  be  regarded  as  including 
all  acts  of  misconduct  on  the  part  of  the  jury  or  of  a  juror,  which 
either  are  shown  or  may  be  presumed  to  have  interfered  with  the  due 
and  proper  consideration  of  the  case  submitted  to  them.     It  is  appa- 
rent that  there  are  few  cases  in  which  actual  prejudice  can  be 
affirmatively  shown  to  have  resulted   from  any  misconduct  of  a 
juror.     Even  though  it  were  shown  that  a  juror  has  been  subjected, 
outside  the  jury-room,  to  direct  personal    efforts  to  influence  his 
action,  it  would  be  easy  for  him  to  affirm,  and  impossible  to  deny, 
that  his  mind  was  already  made  up,. and  that  his  action  was  wholly 
unaffected  by  the  attempt  to  influence  it.     But  no  one  will  contend 
that  in  such  a  case  the  verdict  should  stand,  or  that  it  would  be  in 
the  discretion  of  the  trial  court  to  refuse  to  set  it  aside.     So  in  respect 
to  the  use  ol  intoxicating  liquor,  it  is  impossible  for  the  court  to 
measure  or  estimate  the  effect  of  an  alcoholic  stimulant,  which  varies 
with  the  susceptibility  of  the  person  by  whom  it  is  taken ;  it  is 
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enough  that  its  well-known  tendency  is  to  produce  an  abnonnal 
elevation,  and,  in  the  reaction,  a  corresponding  depression  of  mind 
and  a  consequent  disturbance,  in  a  greater  or  less  degree,  of  the 
reasoning  powers.  It  is  for  this  reason  that  the  use  of  intoxicating 
liquor  by  jurors  while  deliberating  on  their  verdict  is  not  permitted 
except  as  a  necessary  medicine,  audits  unauthorized  use  at  such  time 
by  one  or  more  jurors  has  usually  been  regarded  in  this  country  as 
furnishing  ground  for  setting  aside  a  verdict  in  a  case  of  felony. 

In  the  early  and  leading  case  of  Cofnmonwealth  v.  McCavl  (Vir- 
ginia Cases,  271),  the  report  of  which  is  reproduced  in  a  note  to  the 
case  of  Smith  v.  TJumvpaon  (1  Co  wen,  221,  note  on  235-237),  Mr.  Wil- 
liam Wirt  challenged  the  prosecution  to  cite  a  case  in  which  a  verdict 
of  felony,  procured  under  such  circumstances,  had  been  allowed  to 
stand.  It  was  with  reference  to  that  case  that  Mr.  John  C.  Spencer, 
for  the  prisoner,  in  the  case  of  the  People  v.  Douglas  (4  Cowen,  26), 
said  :  ^^  The  great  principle  decided  by  this  case  is  that  tlie  door  to 
abuse  is  not  to  be  opened."  In  the  case  of  the  People  v.  Lee  Chuck 
(reported  in  39  Alb.  Law  Jour.,  354),  the  Supreme  Court  of  Cali- 
fornia reviewed  the  cases  on  this  subject  in  all  the  States,  and 
reached  the  conclusion  "  that  where  the  proof  of  the  drinking  is 
clear  and  undisputed,  and  that  it  was  done  while  the  jury  was 
actually  deliberating  upon  their  verdict  in  a  capital  case,  a  verdict 
of  conviction  should  not  be  allowed  to  stand."  There  can  be  no  valid 
distinction  in  this  respect  between  the  case  of  a  capital  and  that  of 
any  other  felony.  It  is  instructive  to  note  that  the  decision  in  Cali- 
fornia was  made  under  a  provision  of  the  Penal  Code  of  that  State, 
which  is  a  transcript  of  subdivision  3  of  section  465  {supra)  of  our 
Criminal  Code.  The  fact  tliat  in  the  California  case  the  use  of  wine 
with  their  dinner  was  indulged  in  by  all,  or  most  of  the  jurors,  is 
unimportant ;  the  defendant  on  trial  has  the  right  to  the  exercise  of 
the  cool,  clear  and  undisturbed  judgment  of  every  member  of  tJie 
jury,  and  whether  it  be  the  intellect  of  one  or  more  of  the  twelve 
which  has  been  clouded  or  unbalanced  by  the  use  of  alcoholic  stimu- 
lants, the  effect,  in  either  case,  must  be  equally  fatal  to  the  verdict 
rendered. 

We  think  the  Court  of  Sessions  in  this  case  failed  to  attach  due 
importance  to  the  facts  bearing  upon  the  question  here  discussed, 
and  erred  in  not  granting  defendant's  motion  for  a  new  trial. 
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The  judgment  appealed  from  should  be  reversed  and  a  new  trial 
granted. 

Maoombeb  and  Coblett,  JJ.,  concurred, 

Judgment  reversed  and  case  remitted  to  the  Court  of  Sessions  of 
Niagara  county  to  proceed  therein. 


FRED  P.  WILCOX,  as  Exechtob  of  thb  Last  Will  and 
Testament  of  OTIS  N.  WILCOX,  Deceased,  Eespondent,  v. 
QUINCY  VAN  YOORHIS  and  FRANCES  A.  VAN  VOOR- 
HIS, Appellants,  and  Others. 

Intereit  en  a  bond  and  mortgage — eU  what  rate  ckargeMe — wtwntofry  payment. 

In  an  action  brought  for  the  foreclosure  of  a  mortgage,  which  provided  that  it 
was  "intended  as  security  for  the  payment  of  the  sum  of  twelve  hundred  dollara 
in  one  year  after  the  date  hereof,  with  interest  thereon  at  the  rate  of  seven  per 
cent  per  annum,  to  be  paid  half-yearly  on  the  first  days  of  January  and  July  in 
each  year,  and  also  at  the  time  the  principal  shall  be  paid,"  it  api)eared  that,  up 
to  January,  1889,  interest  had  been  paid  thereon  at  the  rate  of  seven  per  cent 
per  annum. 

Mdd,  that  such  payments  of  interest,  in  excess  of  the  amount  legally  collectible, 
having  been  voluntarily  made  with  a  full  knowledge  of  the  facts,  that  the  owner 
of  the  mortgaged  premises  was  not  entitled  to  have  the  excess  thereof,  over  and 
above  legal  interest,  applied  on  the  principal  of  the  debt. 

That,  by  the  terms  of  the  bond  and  mortgage  in  this  case,  the  plaintiff  was  entitled 
to  collect  interest,  at  the  rate  of  seven  per  cent  per  annum,  down  to  the  time  of 
actual  payment,  or  until  the  contract  was  merged  in  a  judgment. 

Appeal  by  the  defendants,  Quincy  Van  Voorhis  and  Frances  A. 
Van  Voorhis,  from  a  judgment  of  the  County  Court  of  Monroe 
comity,  entered  in  the  office  of  the  clerk  of  the  county  of  Monroe  on 
the  12th  day  of  June,  1890. 

Eugene  Van  Voorhia  and  Wile  dk  Goffy  for  the  appellants. 

E.  F.  WeUmgUm^  for  the  respondent. 

DwioHT,  P.  J. : 

The  action  was  to  foreclose  a  mortgage  of  real  estate.  The  only 
question  litigated  was  of  the  sufficiency  of  a  tender  made  before 
the  commencement  of  the  action,  and  that  turned  wholly  upon  the 
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question  whether  interest  had  been  paid  in  excess  of  the  rate  legally 
chargeable,  and  whether  the  defendants  were  entitled  to  have  each 
excess  applied  in  reduction  of  the  principal  sum  due  on  the  mortgage. 

The  facts  were  as  follows :  Tlie  mortgage  was  for  $1,200,  and  was 
made  in  1873  by  the  defendant  Frances  A.  Van  Voorhis  to  the 
Monroe  County  Savings  Bank,  and  assigned  by  the  latter  in  1879 
to  the  plaintiff'  testator.  Tlie  mortgage  was,  by  its  terms,  ^^  intended 
as  security  for  the  payment  of  the  sum  of  $1,200  in  one  year  after 
the  date  hereof,  with  interest  thereon  at  the  rate  of  seven  per  cent 
per  annum,  to  be  paid  half  yearly  on  the  first  days  of  January  and 
July  in  each  year,  and  also  at  the  time  the  principal  shall  be  paid 
*  *  *  according  to  the  conditions  of  a  bond,"  etc.,  and  the 
conditions  of  the  bond  were  to  the  same  effect.  In  July,  1881,  the 
mortgagor  conveyed  the  mortgaged  premises  to  the  defendant  Qumcy 
Van  Voorhis,  who  thereupon,  as  part  of  the  purchase-price,  assumed 
and  agreed  to  pay  the  mortgage.  Up  to  the  date  of  such  convey- 
ance the  mortgagor  had  paid  the  interest  at  the  rate  of  seven  per 
cent  per  annum.  After  the  conveyance  the  defendant  Quincy  Van 
Voorhis  continued  to  pay  the  interest  at  the  same  rate,  namely,  the 
sum  of  forty-two  dollars  semi-annually,  up  to  and  including  the  first 
payment  in  the  year  1889,  taking  receipts  therefor,  which,  in  most 
instances,  specified  that  the  same  was  received  as  mterest.  On  the 
1st  of  July,  1889,  he  tendered  to  the  plaintiflE  the  sum  of  $1,181.50 
as  in  full  o  i  the  amount  due  on  the  mortgage.  The  plaintiff  declined 
to  receive  the  tender  as  not  being  sufficient  in  amount,  and  subse- 
quently commenced  this  action. 

The  tender  was  sufficient  m  amount  only  upon  the  theory  that 
there  had  been  an  over-payment  of  interest  by  the  difference 
between  six  and  seven  per  cent  from  the  Ist  day  of  July,  1881,  and 
that  the  defendant  was  entitled  to  have  the  excess  applied  as  pay- 
ment  on  the  principal  of  the  mortgage.  The  learned  county  judge 
held  and  found  that  the  payments  of  interest  in  question  were  in 
excess  of  the  amount  legally  collectible,  but  that  such  payments 
were  voluntarily  made  by  the  defendant  with  full  knowledge  of  the 
facts,  and  tliat  for  that  reason  he  was  not  entitled  to  have  tlie  excess 
applied  on  the  principal  debt  secured.  We  think  that,  upon  the 
authorities  cited  by  him,  the  county  judge  was  clearly  right  in  his 
final  conclusion  as  to  the  effect  of  a  voluntary  payment,  even  though  in 
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excess  of  the  rate  of  interest  collectible  under  the  terms  of  the  security. 
{I^ew  York  Life  Ins,  and  Trust  Co,  v.  Manning^  3  Sandf.  Ch.,  63  j 
RUter  V.  PhiUvpSy  63  N.  T.,  588 ;  Bennett  v.  Batesy  94  id.,  355.) 
But  we  are  also  of  the  opinion  that,  by  the  terms  of  the  bond  and 
mortga^  in  this  case,  the  plaintiff  was  entitled  to  collect  interest  at 
the  rate  of  seven  per  cent  down  to  the  time  of  actual  payment,  oir 
until  the  contract  was  merged  in  a  judgment.  Seven  per  cent  was 
the  legal  rate  of  interest  at  the  time  the  contract  was  made.  It  is 
true  the  mortgage  was  payable  in  one  year  from  its  date,  but  we 
think  the  condition,  taken  as  a  whole,  clearly  implies  that  interest 
was  to  be  paid  at  the  same  rate  untU  the  principal  should  be  paid. 
The  language  of  the  condition  is  •  "  This  grant  is  intended  as  security 
for  the  payment  of  the  sum  of  $1,200  in  one  year  after  the  date  hereof, 
with  interest  thereon  at  the  rate  of  seven  per  cent  per  annum,  to 
be  paid  half  yearly  on  the  first  days  of  January  and  July  m  each 
year^  and  also  at  the  time  the  principal  shall  he  paidP  It  is  well 
known  to  be  the  custom  of  savings  banks  to  require  mortgages  taken 
by  them  to  be  made  payable  in  one  year,  but  to  suffer  them  to  run 
for  a  series  of  years  so  long  as  the  interest  is  promptly  paid.  Seven 
per  cent  was  the  legal  rate  of  interest  at  the  time  the  mortgage  was 
made,  and  it  was  entirely  unnecessary  to  specify  that  rate  of  interest 
in  respect  to  the  time  for  which,  by  its  terms,  the  mortgage  was  to 
run.  Such  specification  could  have  no  effect,  except  in  contempltb- 
tion  of  an  indefinite  extension  of  the  time  of  payment  of  the  mort- 
gage and  of  a  possible  change  in  the  legal  rate  of  interest  during 
such  extension ;  and  the  particular  terms  employed  in  this  condition, 
we  think,  point  to  the  same  contingencies  as  within  the  contempla- 
tion and  intention  of  the  parties  at  the  time  this  contract  was  made. 

If  it  be  the  proper  interpretatibn  of  this  contract  that  the  parties 
understood  and  intended  that  interest  should  be  paid  at  the  rate 
specified  until  the  principal  should  be  paid,  then  no  subsequent 
change  of  the  statute  could  affect  the  rate  of  interest  payable  on  thia 
mortgage  down  to  that  time,  or  until  the  contract  is  merged  in  a 
judgment.  {O'Brien  v.  Young,  95  K  T.,  428,  430 ;  Taylor  v. 
Wing,  84  id.,  477.) 

Upon  this  ground,  as  well  as  upon  that  indicated  in  the  opinion 
of  the  county  judge,  we  agree  with  him  that  the  defendant  was  not 
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entitled  to  any  credit  on  the  principal  debt  of  the  mortgage  by  reason 
of  exceas  of  interest  paid,  and,  consequently,  that  the  tender  made 
by  liim  was  insniBcient  in  amount  to  affect  the  lien  of  the  mortgage. 
"   The  judgment  appealed  from  should  be  affirmed. 

Maoombeb  and  Corlbtt,  JJ.,  concurred. 

Judgment  appealed  from  affirmed,  with  costs. 


HENRY  SLINGERLAND,  Rbspondeot,  v.  WILLIAM  H. 

NORTON,  Appkllaot. 

Skidance  — prapouUfor  a  mUUmevU  —  admimon  qf  a  fact — offer  to  hUU  — procf 

of  a  ^eUlemerU  made  with  another  penon, 

KegotiatioiiB  or  proposals  looking  towards  the  setUemeni  of  a  controverBy  withoui 
action,  cannot  be  received  in  evidence  as  admissions  of  liability.  This  rule, 
however,  does  not  extend  to  an  admission  of  a  disputed  fact,  even  though  made 
in  the  course  of  such  negotiations. 

An  offer  or  consent  or  expression  of  willingness  to  settle  cannot  be  considered  as 
an  admission  of  liability;  nor  is  evidence  of  the  fact  of  the  settlement,  without 
litigation,  of  the  claim  of  another  party  arising  out  of  the  same  transaction,  com* 
petent  against  the  party  effecting  the  settlement. 

Appeal  by  the  defendant,  William  H.  Norton,  from  a  judgment 
of  the  Ontario  County  Court,  entered  in  the  office  of  tlie  clerk  of 
the  county  of  Ontario  on  the  18th  day  of  January,  1&90,  in  favor 
of  the  plaintiff  for  $236  damages  and  costs,  and  affirming  the  judg- 
ment of  a  justice  of  the  peace  rendered  on  June  6,  1888. 

C  X  BisseUj  for  the  appellant 

W.  W.  Clarky  for  the  respondent. 

DwiGHT,  P.  J. : 

The  action  was  for  the  alleged  n^ligent  burning  of  the  plaintiff's 
timber  by  fire  allowed  to  escape  from  the  defendant's  fallow.  The 
defendant  controverted  the  allegation  of  negligence  in  the  setting 
and  management  of  the  fire  on  his  own  land,  and  sought  to  avoid 
liability  on  the  ground  that  the  negligence,  if  any,  was  not  that  of 
himself,  his  agents  or  servants,  but  of  a  third  person  who  had  takes 
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the  contract  to  clear  hik  laud^  tit  for  the  harrow^  at  au  agreed  price 
per  acre,  and  that  the  means  and  time  of  accomplishing  that  result 
were  not  in  the  defendant's  control.  The  justice  who  tried  the  case 
without  a  jury,  gives  the  reasons  for  his  judgment  in  his  return, 
from  which  it  appears  that  he  decided  the  question  of  fact  last 
above  suggested  against  the  defendant's  contention,  and  found  that 
the  person  who  did  the  work  and  set  the  fire  was  not  an  independent 
contractor,  but  the  servant  of  the  defendant,  and  that  the  latter  was 
responsible  for  his  negligence.  The  evidence  bearing  upon  this 
question  was  conflicting,  and,  unfortunately,  it  embraced  two  items 
of  testimony  in  behalf  of  the  plaintiJS  objected  to  by  the  defendant 
which  were  improperly  admittedl  The  first  was  in  violation  of  the 
familiar  rule  that  negotiations  or  propositions  looking  to  the  settle- 
ment of  a  controversy  without  action  cannot  be  given  in  evidence 
as  admissions  of  liability.  (1  Greenleaf  on  Evidence,  §  192; 
Stephens  Dig.  of  the  Law  of  Evidence  [Chase's  ed.]  52,  note,  and 
the  cases  cited.) 

The  rule  is  well  founded  in  reason.  The  law  is  willing  to 
encourage  the  compromise  and  settlement  of  controversies  without 
litigation,  and  holds  communications  lookingto  that  end  as  privileged 
in  their  character,  and  not  to  be  used  to  the  prejudice  of  the  party 
making  them.  It  is  true  the  privilege  does  not  extend  to  an  admis- 
sion of  a  disputed  fact,  even  though  made  in  the  course  of  such 
negotiations ;  but  this  does  not  detract  from  the  force  of  the  rule. 
The  principle  is  that  an  offer  or  consent,  or  expression  of  willingness 
to  settle,  is  not  to  be  taken  as  an  admission  of  liability,  and  is,  there- 
fore, not  evidence  of  the  fact.  The  testimony  objected  to  was 
within  the  rule.  There  was  in  it  np  admission  of  any  fact  in  con- 
troversy, but  only  the  expression  of  a  desire  that  the  matter  might 
be  settled  without  paying  money  to  the  lawyers. 

The  same  rule  should,  a  fortiori,  have  excluded  the  testimony 
objected  to,  of  the  fact  of  a  settlement,  with/Dut  litigation,  of  the 
claim  of  another  neighbor  for  damage  done  by  the  same  fire.  What 
motives  or  considerations  may  have  influenced  the  defendant  to 
make  that  settlement  does  not  appear.  The  fact  that  he  did  settle 
with  a  third  person  was  not  to  be  taken  as  an  admission  of  his 
liability,  for  the  same  reason  that  his  proposition  to  settle  with  the 
plaintiff  was  not  to  have  that  effect. 
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The  reasons  for  his  jadgment  given  by  the  justice  in  his  retiim 
are  pertinent  and  forcible,  and  we  should  probably  have  no  hesitation 
to  aflirm  that  judgment  had  the  conclusion  of  fact  upon  which  it  was 
based  been  reached  upon  evidence  all  of  which  was  relevant  and 
admissible  on  the  issue  involved. 

For  the  error  indicated  the  judgment  of  the  County  Court  and  of 
the  justice  must  be  reversed. 

Maookbeb  and  Coblbtt,  JJ.,  concurred. 

Judgment  of  County  Court  and  of  the  justice  of  the  peace 
reversed,  with  costs. 


AUGUSTUS  FRANK  and  EBEN  O.  MoNAIR,  Appbllabts 
▲NB  Rbsfondents,  V.  CHARLES  L.  BINGHAM,  Rbspqhd- 
BNT  AND  Appellant. 

J^veeeda  <f  a  note  mtU  to  a  batik  for  ooUection — uhen  reeooerabU  from  tht  roemmr 

ofthebcmk. 

In  an  action  brought  to  recover  from  the  receiver  of  a  bank  the  avails  of  a  note  whidi 
had  been  sent  to  it  for  ooliection,  and  had  been  collected  by  the  bank,  whidi 
failed  immediately  after  such  collection,  it  is  necessfuy  that  the  plaintiff  shoold 
show  that  the  avails  of  the  note  came  into  the  hands  of  the  receiyer. 

In  case  the  proceeds  of  the  note  have  been  used  by  the  bank  prior  to  the  appoint- 
ment of  the  receiver,  and  are  not  represented  in  the  assets  in  the  hands  of  the 
receiver,  the  plaintiff  is  not  entitled  to  a  preference  in  the  payment  of  his  claim 
over  other  creditors  of  the  bank. 

Appeal  by  the  plaintiflEs  from  a  judgment,  entered  in  the  office 
of  the  clerk  of  the  county  of  Livingston  on  the  3d  day  of  July,  1890, 
in  favor  of  the  plaintiffs  and  against  the  defendant,  for  the  soni  of 
$270.04,  including  costs,  so  far  as  the  justice  before  whom  the  action 
was  tried,  and  who  directed  the  entry  of  such  judgment,  refused  to 
direct  judgment  for  the  further  sum  of  $530.42  and  interest^  and 
by  the  defendant  Charles  L.  Bingham,  from  so  much  of  the  said 
judgment  as  orders  and  adjudges  "  that  the  plaintiffs  recover  judg- 
ment against  the  defendant  for  the  amount  of  $140.40,  with  interest 
thereon  from  the  18th  day  of  August,  1887/' 
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J.  A.  VanderUpy  for  the  plamtifl&3. 
JU.  H.  BriggSy  for  the  defendant. 

DwioHT,  P.  J. : 

The  action  was  to  recover  the  avails  of  certain  commercial  paper 
forwarded  by  the  plaintiffs  to  the  First  National  Bank  of  Dansville 
for  collection,  and  collected  by  the  bank  shortly  before  its  failure  in 
1887.  The  defendant  is  the  receiver  of  the  bank,  though  sued  in  his 
individual  name,  and  the  complaint  demands  judgment  against  him, 
to  ^^  be  paid  by  the  defendant  out  of  any  moneys  in  his  hands  as  such 
receiver,  before  making  any  distribution  of  the  money  or  property 
of  the  said  First  National  Bank  of  Dansville,  to  the  general  creditors 
of  the  said  bank  and  in  preference  thereto." 

The  plaintiffs  were  private  bankers  at  Warsaw,  in  the  county  of 
Wyoming ;  the  First  National  Bank  of  Dansville  was,  as  its  name 
imports,  a  banking  corporation  organized  under  the  laws  of  the 
United  States,  doing  business  at  the  village  of  Dansville,  in  Living- 
ston county.  The  plaintiffs  were  accustomed  to  send  commercial 
paper  held  or  received  for  collection  by  them  and  payable  at  Dans- 
ville, to  the  bank  mentioned,  for  collection  ;  and  it  was  the  custom 
of  the  bank  to  remit  the  avails  of  such  collections,  less  commissions^ 
by  drafts  drawn  by  it  on  its  correspondent  in  the  city  of  New  York. 
On  the  16th  day  of  August,  1887,  the  plaintiffs  mailed  to  the 
bank  at  Dansville,  for  collection  and  remittance,  four  checks 
drawn  on  that  bank  by  depositors  therein,  aggregating  $435.84, 
and  a  note  of  one  Beyer  for  $140.40,  payable  at  the  same  bank  on  the 
eighteenth  day  of  the  same  month.  The  paper  was  received  at 
the  bank  on  the  seventeenth,  the  checks  were  charged  to  the  several 
accounts  of  the  drawers,  which  were  good  for  the  amounts,  and  on 
the  same  day  the  bank  remitted  to  the  plaintiffs  its  draft  on  New 
York  for  the  aggregate  amount  of  the  checks,  less  fees  for  the  col- 
lection. The  note  of  Beyer  was  paid  in  cash  on  the  eighteenth. 
The  money  was  not  kept  separate  from,  but  was  mingled  with  other 
cash  on  hand,  of  which  about  $2,000  was  received,  and  much  more 
than  the  amount  of  the  note  was  paid  out  the  same  day.  On  the 
same  day  the  bank  sent  to  the  plaintiffs  its  draft  as  usual,  for  the 
amount  of  the  note,  less  fees  for  collection.  On  the  twentieth 
of  the  same  month  the  plaintiff  sent  to  the  bank  at  Dansville  two 
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more  checks  drawn  upon  it  by  its  customers,  aggregating  ninety-four 
dollars  and  eighteen  cents.  These  were  received  on  the  twenty- 
second,  and,  as  before,  charged  to  the  several  accounts  of  the  drawers, 
which  were-  good  for  the  amounts.  On  the  twenty-third  the  bank 
closed  its  doors  on  account  of  insolvency,  having  received  and  paid 
out  money  in  the  usual  course  of  its  business  down  to  and  including 
that  day.  Neither  of  the  drafts  remitted  to  the  plaintiffs  was  paid. 
Soon  afterwards  the  defendant  was  duly  appointed  receiver  of  the 
bank  under  tlie  laws  of  the  United  States.  He  immediately  quali- 
fied as  such  and  took  possession  of  the  assets  of  the  bank.  He  found 
among  those  assets  the  sum  of  $189.19  in  cash,  which  he  turned  over 
as  required  by  law,  to  the  comptroller  of  the  currency  of  the  United 
States.  Since  that  time,  and  including  that  amount,  he  has  collected 
from  the  assets  of  the  bank  about  $11,000.  Some  time  after  his 
appointment  as  receiver,  but  how  long  after  does  not  appear,  except 
that  it  was  before  the  commencement  of  this  action,  the  plaintifb 
demanded  of  him  the  avails  of  the  six  checks  and  the  note  above 
described,  and  payment  being  refused  they  brought  this  action. 

The  theory  of  the  action  is,  distinctly,  that  of  a  trust  impressed 
upon  the  avails  of  the  several  collections  in  the  hands  of  the  bank, 
and  accompanying  those  avails  into  the  hands  of  the  receiver.  The 
court,  at  Special  Term,  sustained  that  theory  in  respect  to  the  avails 
of  the  note  of  Beyer,  but  found  it  not  applicable  to  the  case  of  the 
checks,  and  gave  judgment  against  the  defendant  for  the  amount 
of  the  note,  with  interest,  and  for  costs.  We  think  the  theory  fails  of 
application  to  any  portion  of  the  plaintifiTs  demand,  for  the  reason 
that  it  is  not  shown  that  any  portion  of  the  funds  in  question  came 
into  the  hands  of  the  receiver. 

No  principle  seems  to  be  better  established  than  that,  "  in  order 
to  follow  trust  funds  and  subject  them  to  the  operation  of  the  trust, 
they  must  be  identified."  The  rule  is  stated  in  those  terms  by 
Andrews,  J.,  in  Cavin  v.  Gleason  (105  N.  Y.,  266).  Of  course, 
it  is  not  intended  that,  in  the  case  of  money,  the  particular  coin  or 
bank  notes  must  be  found  to  be,  or  shown  to  have  been,  in  the  hands 
of  the  person  sought  to  be  charged  with  the  trust.  On  the  contrary, 
the  opinion  from  which  we  quote  recognizes  and  formulates  the  rule 
in  equity  "  tliat,  as  between  cestvi  q^ie  trust  and  trustee  and  all  parties 
claiming  under  the  trusjtee,  otherwise  than  by  purchase  for  a  valuable 


FRANK  V,  BINGHAM.  583 

Fifth  Defartmsnt,  Jakuart  Term,  1891. 

consideration,  without  notice,  all  property  belonging  to  a  trust,  how- 
ever much  it  may  be  changed  or  altered  in  its  nature  or  character, 
and  all  the  fruit  of  such  property,  whether  in  its  original  or  altered 
state,  continues  to  be  subject  to  or  affected  by  the  trust ; "  and  further 
on  the  same  learned  judge  says :  "A  court  of  equity,  in  pursuing  the 
inquiry  and  in  administering  relief,  is  less  hampered  by  technical  diffi- 
culties than  a  court  of  law ;  and  it  may  be  sufficient,  to  entitle  a  party 
to  equitable  preference  in  the  distribution  of  a  fund  in  insolvency,, 
that  it  appears  that  the  fund  or  property  of  the  insolvent  remaining 
for  distribution  includes  the  proceeds  of  the  trust  estate^  although  it 
may  be  impossible  to  point  out  the  precise  thing  in  which  the  trust 
fund  has  been  invested,  or  the  precise  time  when  the  conversion 
took  place." 

In  this  case,  as  we  have  seen,  the  courl  found  in  favor  of  the 
plaintiffs  for  the  amount  .of  the  Beyer  note,  but  there  was  no- 
finding  that  the  avails  of  the  note  ever  camer  into  the  hands  of  the 
receiver,  nor  that  they  "were  not  wholly  paid  out  on  other  demands 
against  the  bank  before  it  closed  its  doors.  Such  a  finding  could 
not  have  been  sustained  upon  the  evidence  in  the  case ;  the  almost 
necessary  inference  therefrom  being  to  the  contrary.  The  bank 
did  business  on  what  must  have  been  a  very  narrow  margin  of  cash 
for  five  days  after  the  $140  was  received  in  payment  of  the  note,  and 
at  the  end  of  that  time  had  only  $189  of  cash  on  hand.  In  the 
nature  of  things  it  was  impossible  to  identify  any  portion 
of  the  avails  of  the  note  with  any  portion  of  the  scarcely 
larger  amount  of  cash  which  came  into  the  hands  of  the 
receiver;  the  latter  was  as  likely  to  be  the  avails  of  any  other 
collection  made  at  about  the  same  time,  as  of  the  Beyer  note.  And 
in  this  connection  it  is  interesting  to  learn  from  the  report  of  the 
case  of  Amot  v.  Bingham  (29  N.  Y.  St.  Kep.,  878),  that  the  same 
small  residue  of  cash  which  came  into  the  hands  of  the  receiver,  had, 
when  this  action  was  tried,  already  been  adjudged  to  be  the  property 
of  the  plaintiffs  in  that  action,  upon  facts  almost  precisely  similar 
to  those  presented  by  the  record  before  us.  That  judgment  was 
rendered  at  Special  Term  in  the  sixth  district,  and  was  affirmed, 
with  hesitation,  by  the  General  Term  in  the  fourth  department. 
The  case,  though  fully  sustaining  the  legal  contention  of  counsel 
for  the  plaintiffs,  was  naturally,  perhaps,  not  cited  by  him  in  his 
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argument  here,  but  our  attention  was  called  to  it  by  counsel  for  the 
defendant  as  curiously  illustrating  the  necessity  of  an  actual  identi- 
fication of  some  portion  of  the  fund  which  passed  to  the  receiver 
with  the  particular  trust  fund  sought  to  be  recovered  in  the  action. 
Should  both  of  these  Special  Terra  judgments  be  finally  affirmed, 
we  should  have  the  same  small  balance  of  cash  which  came  into  the 
Lands  of  the  receiver  Judicially  determined  to  belong  to  two  different 
parties,  by  reason  of  its  being  held  to  be  the  same  money  received 
in  trust  for  both ;  and  if  one  should  be  finally  affirmed,  and  not  the 
other,  we  are  at  a  loss  to  see  upon  what  principle  the  preference 
would  be  given.  The  General  Term  in  the  fourth  department,  in 
an  opinion  by  Mabtik,  J.,  admits  "  that  the  question  whether  the 
fund  recovered  in  this  (that)  action  was,  in  fact,  the  property  of  the 
plaintiff,  or  so  far  impressed  with  a  trust  in  their  favor  as  to  consti- 
tute them  equitable  owners  thereof,  is  not  free  from  doubt ; "  but 
that  court  was  inclined  to  the  opinion  that  the  doctrine  of  the  case  of 
the  People  v.  The  City  Bank  of  Rochester  (96  N.  Y.,  32),  justified 
the  holding  of  the  trial  court. 

The  case  thus  referred  to  is  aLso  the  authority  chiefly  relied  upon 
by  counsel  for  the  plaintiffs  in  tliis  action.  We  are  unable  to  give 
to  it  the  same  effect  as  our  brethren  in  the  fourth  department, 
especially  in  view  of  the  explanation  and  qualification  given  to  it  by 
the  court  in  the  later  case  of  Cavin  v.  Gleaaon  {suprcb).  In  the 
latter  case  the  court  say :  "  The  case  of  the  People  y.  The  (My 
Bank  of  Rochester  (96  N.  Y.,  32)  seems  to  have  been  misunder- 
stood. The  question  in  this  case  was  not  raised  there,  and  it  was 
not  claimed  in  that  case  that  the  proceeds  of  the  checks  of  Sartwell, 
Hough  &  Co.,  the  petitioners,  had  not  gone  into  the  general  funds 
of  the  bank,  or  that  they  had  not  passed  in  some  form  to  the  receiver. 
The  court  did  not  decide,  nor  intend  to  decide,  that  the  petitioners 
would  have  been  entitled  to  a  preference  in  case  the  proceeds  of 
the  check  had  been  used  by  the  bank  and  were  not  represented 
in  its  assets  in  the  hands  of  the  receiver." 

Thus  explained  and  qualified,  the  case  of  the  City  Bank  of  Koch- 
ester  is  saved  from  conflict  with  the  doctrine  so  clearly  expounded 
in  our  previous  quotations  from  the  opinion  in  Cavin  v.  Gleascn. 

We  think  that  doctrine  is  fatal  to  the  plaintiffs'  contention  in  this 
case,  and,  accordingly,  that  the  judgment  of  the  Special  Term,  so 
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far  as  it  awards  a  recovery  to  the  plaintifEs^  should  be  reversed  and 
judgment  absolute  ordered  for  the  defendant. 

Maoombbb  and  Ooblett,  JJ.,  concurred. 

That  portion  of  the  judgment  appealed  from  by  the  defendant 
reversed;  in  other  respects  judgment  affirmed  and  the  complaint 
dismissed,  with  costs  of  this  appeal  and  of  the  Special  Term  to  the 
defendant. 


THOMAS    L.    HULBURT,   Appellant,    v,   FLETCHER   A. 
DEFEKDORF,  as  Stjpbbvisob,  etc.,  Respondent 

WILLIAM  P.  CHASE,  Appellant,  v.  SAME,  Respondent. 

Bu/pervUor — right  to  compromise  an  action  aUhough  ths  jvdgment  therein  m  ehofrgeaXM 
to  the  town — righJt  of  the  town  to  order  an  appeal  to  he  taken. 

An  action  having  been  brought  against  the  supervisor  of  a  town  to  recover  for 
professional  services  rendered  by  the  plaintiff,  as  an  attorney  and  counselor-at- 
law,  to  the  predecessor  of  such  supervisor,  ^dgment  was  entered  in  favor  of  the 
plaintiff  for  $804.80,  and  was  appealed  from  by  the  supervisor,  after  which 
negotiations  were  carried  on  between  the  plaintiff  and  the  supervisor,  resulting 
in  a  stipulation,  whereby  it  was  agreed  by  the  plaintiff  that  upon  the  pay- 
ment of  $400  and  the  costs,  as  entered  in  the  judgment,  with  interest,  and 
upon  consideration  that  no  appeal  should  be  taken  from  such  judgment  by  the 
defendant,  the  judgment  should  be  satisfied  and  the  action  be  discontinued, 
provided  such  payment  should  be  qaade  before  the  15th  day  of  February,  1891. 
The  supervisor  thereupon  withdrew  the  notice  of  appeal  from  the  judgment, 
which  had  been  theretofore  served,  and  leave  was  obtained  from  the  Special 
Term  to  withdraw  such  notice  of  appeal,  and  on  application  to  the  General 
Term  such  appeal  was  dismissed,  prior  to  which,  however,  a  town  meeting  had 
been  held,  at  which  a  resolution  was  passed  directing  the  supervisor  to  appeal 
from  the  judgment. 

Eieild,  that,  as  there  was  no  evidence  that  the  compromise  was  not  honestly  made, 
the  supervisor  was  not  bound  by  the  action  of  the  town  board,  although,  by  the 
provision  of  the  statute,  the  amount  of  the  judgment  was  payable  by  the  town 
after  its  audit  by  the  town  board. 

That,  in  the  absence  of  fraud,  the  supervisor  had  the  power  to  settle  the  matter 
in  dispute. 

That  although  in  certain  actions,  which  may  be  maintained  by  parties  against 
the  town  in  its  municipal  name,  it  is  made,  by  statute,  the  duty  of  the  super- 
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viBor  of  the  town  to  place  before  the  electors  of  the  town  a  full  statement  of 
such  suit  or  proceeding  for  their  direction  in  regard  to  the  defense  thereof » the 
statute  has  no  application,  nor  is  the  supervisor  bound  to  accept  the  instruc- 
tions of  the  town  board,  in  an  action  brought  against  him  in  his  individual  n<tm<i 

Appeal  by  the  plaintiff  Thomas  L.  Hulburt  from  an  order  of  the 
Sapreme  Court,  granted  at  Special  Term  on  the  3l6t  day  of  March, 
1890,  and  entered  in  the  office  of  the  clerk  of  the  county  of  Monroe 
on  the  22d  day  of  April,  1890 ;  and  by  William  P.  Chase  from  an 
order  of  the  Supreme  Court,  granted  at  Special  Term  on  the  2Sd 
day  of  April,  1890,  and  entered  in  the  office  of  the  clerk  of  the 
county  of  Monroe  on  the  same  day. 

The  order  appealed  from  by  Thomas  L.  Hulburt  provided  as 
follows : 

Ordered^  That  Fletcher  A.  Defendorf,  newly-elected  supervisor  of 
the  town  of  Perinton,  county  of  Monroe  and  State  of  New  York, 
be,  and  he  hereby  is  substituted  in  the  place  and  stead  of  Thompson 
O.  Jones  as  the  defendant  in  this  action ;  and  it  is  further 

Ordered^  That  the  order  entered  in  this  action  on  the  5th  day  of 
March,  1890,  dismissing  and  setting  aside  a  notice  of  appeal  duly 
filed  herein  with  the  clerk  of  Monroe  county  on  the  29th  day  of 
January,  1890,  be,  and  the  same  hereby  is  vacated  and  set  aside, 
and  the  defendant  may  perfect  his  appeal  from  the  judgment 
recovered  by  the  plaintiff  in  this  action,  the  notice  of  appeal  already 
served  upon  the  plaintiff  on  or  about  the  29th  day  of  January,  1890, 
to  be  and  continue  the  notice  of  appeal  herein,  the  same  being  a 
copy  of  the  notice  of  appeal  filed  m  the  clerk's  office  on  the  said 
29th  day  of  January,  1890 ;  and  it  is  further 

Ordered^  That  the  defendant  may  file  and  serve  exceptions  to  the 
report  of  the  referee  within  ten  days  from  the  entry  of  this  order, 
nunc  pro  tunoy  and  may  make  and  serve  a  case  upon  appeal  with 
exceptions  to  the  General  Term,  fifth  department,  from  said  judg- 
ment, and  that  he  may  have  thirty  days  from  the  entry  of  this  order 
in  which  to  make  and  serve  such  case  and  exceptions,  with  ten 
dollars  costs  of  this  motion  to  be  paid  by  the  defendant  to  the 
plaintiff  herein. 

Walter  S.  Hvhhelly  for  the  appellant. 

Ja/me8  L.  Angle  and  W.  Martin  Jonea^  for  the  respondent. 
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Maoombeb,  J. : 

This  action  was  begun  in  the  month  of  May,  1889,  against  one 
Thompson  G.  Jones,  supervisor  of  the  town  of  Perinton,  in  the 
county  of  Monroe,  to  recover  for  professional  services  as  an  attorney 
and  counselor-at-law,  rendered  to  the  predecessor  of  Jones,  super- 
visor of  such  town,  in  an  action  in  which  such  supervisor  defended 
in  behalf  of  the  town.  An  answer  was  interposed  and  the  case  was 
referred  to  a  referee  to  hear  and  determine  the  same.  The  amount 
claimed  in  the  complaint  by  the  plaintiff  was  the  sum  of  $550,  but 
at  the  trial,  upon  application,  the  complaint  was  amended  in  the 
amount  of  the  claim,  made  so  as  to  conform  to  the  proof,  and,  in 
pursuance  thereof,  the  referee  reported  a  recovery,  in  ilie  sum 
of  $804.30,  for  the  plaintiff. 

Shortly  after  the  entry  of  the  judgment,  in  pursuance  of  such 
report,  negotiations  were  begun  by  the  then  defendant  with  the 
plaintiff  for  a  compromise  of  such  judgment,  in  pursuance  of  what 
was  then  believed  to  be  the  public  sentiment  of  a  majority  of  the 
taxpayers  of  the  town  that  it  would  be  well  to  pay  one-half  of 
the  recovery,  besides  costs,  rather  than  further  to  litigate  the  matter. 
Accordingly  a  stipulation  was  entered  into  between  the  plaintiff  and 
the  supervisor  of  the  town,  by  which,  upon  the  payment  of  snch 
sum  of  $400  and  the  costs,  as  entered  in  the  judgment,  with  interest 
thereon  from  the  time  of  the  entry  of  the  judgment,  and  upon  a 
further  consideration  that  no  appeal  should  be  prosecuted  from 
such  judgment  by  which  the  plaintiff  should  be  put  to  further  costs 
and  expenses  in  collecting  his  claim,  and  the  said  sum  of  $400, 
besides  costs,  paid  on  or  before  the  15th  day  of  February,  1891, 
then  the  judgment,  as  entered,  should  be  satisfied  and  the  action 
discontinued.  Thereupon  the  defendant  withdrew  his  notice  of 
appeal  to  the  General  Term  from  the  judgment  which  had  there- 
tofore been  entered  and  served. 

Accordingly,  upon  an  application  to  the  Special  Term  by  both 
parties,  leave  was  granted  to  the  defendant  to  withdraw  the  notice 
of  appeal,  and  in  pursuance  of  the  same  agreement  an  application 
was  made  to  the  General  Terra  on  the  25th  day  of  March,  1890,  for 
the  dismissal  of  such  appeal,  which  was  accordingly  granted.  Prior 
to  this  time  a  town  meeting  had  been  held  at  which  a  resolution  was 
passed  directing  the  supervisor  to  appeal  from  such  judgment. 
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There  is  not  in  the  papers  before  us  any  evidence  that  the  com- 
promise of  the  judgment  was  not  honestly  made  and  the  agreement 
entered  into  for  the  best  interest  of  all  parties  to  the  litigation.  It 
is  true  that  the  moving  papers  allege,  in  a  general  way,  that  the 
compromise  and  the  dismissal  of  the  appeal  were  in  pursuance 
of  a  conspiracy,  yet  no  fact  is  stated  on  which  such  a  conclusion  can 
reasonably  be  based.  The  high  character  of  the  referee,  upon  whose 
report  the  judgment  was  entered,  adds  strength  to  the  presumption 
of  law  that  the  judgment  was  correct.  So,  also,  the  characters  of  the 
attorneys  of  record  preclude  any  assumption  that  the  agreement  by 
which  this  litigation  was  ended  was  not  in  all  respects  just  and  fair. 
It  follows,  therefore,  that  the  order  of  the  Special  Term  by  which 
the  notice  of  appeal  was  withdrawn,  followed  by  the  order  of  the 
General  Term  dismissing  such  appeal,  both  done  in  pursuance 
of  the  terms  of  the  written  agreement,  must  be  deemed  to  be  vaEd 
and  unassailable  by  motion  unless  the  same  was  made  contrary  to 
some  statutory  regulation. 

The  learned  judge,  at  the  Special  Term,  in  his  opinion,  has  held 
that  the  special  town  meeting  directing  that  an  appeal  be  taken  was 
binding  upon  the  defendant,  and  inasmuch  as  the  plaintifE  knew  of 
such  meeting  and  of  the  passage  of  such  resolution,  he  is  bound  by 
it  as  well  as  the  defendant.  It  is  true  that  any  judgment  which 
was  recovered  against  Jones,  as  supervisor  of  the  town  of  Perinton, 
was,  under  the  Revised  Statutes  (2  R.  S.,  474,  §§  102, 103),  payable 
by  the  town,  after  the  same  had  been  audited  by  the  town  board, 
or  that  failing  after  it  had  been  reported  to  the  board  of  supervisors 
under  whose  direction  a  provision  might  be  made  for  levying  the 
same  by  tax  upon  the  town.  But  it  by  no  means  follows,  from 
these  provisions  of  the  statute,  that  the  defendant  had  not  full  con- 
trol over  the  management  of  the  case  within  the  ordinary  rules 
governing  the  rights  of  parties  to  actions.  If,  in  making  the  settle- 
ment, the  defendant  was  guilty  of  any  corrupt  misconduct  in  office, 
by  which  the  rights  of  the  town  were  impaired,  an  action  would  he 
in  behalf  of  the  town  against  him.  Furthermore,  had  any  f  aci  been 
disclosed  upon  the  motion  as  contained  in  the  appeal  papers,  show- 
iiig  that  such  settlement  was  in  fraud  of  the  rights  of  the  town  or 
accomplished  by  means  of  deception  practiced  upon  the  supervisor 
or  upon  the  court,  an  entirely  different  question  would  arise.     In 
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the  absence  of  such  evidence  we  see  no  reason  why  the  defendant 
should  not  have  the  power  to  settle  the  case  in  the  manner  above 
disclosed.  The  only  objection  that  can  be  made  to  it  is  contained 
in  1  Kevised  Statutes  (357,  §  3),  which  is  as  follows  •  "  In  all  legal 
proceedings  against  towns  by  name,  the  first  process,  and  all  other 
proceedings  required  to  be  served,  shall  be  served  on  the  super- 
visor of  the  town ;  and  whenever  any  such  suit  or  proceeding  shall 
be  commenced,  it  shall  be  the  duty  of  the  supervisor  to  attend  to 
the  defense  thereof,  and  to  lay  before  the  electors  of  the  town,  at  the 
first  town  meeting,  a  full  statement  of  such  suit  or  proceeding 
for  their  direction  in  regard  to  the  defense  thereof." 

It  will  be  seen,  however,  that  the  duty  to  lay  before  the  electors  of 
the  town,  at  the  town  meeting,  a  statement  of  the  suit  or  proceeding, 
so  as  to  receive  the  direction  of  the  town  in  re^rd  to  the  defense 
thereof,  is  limited  by  the  words  of  the  statute  to  legal  proceedings 
taken  against  the  town  by  name.  There  is  a  class  of  actions,  not 
necessary  to  refer  to  in  detail,  which  may  be  maintained  by  the  parties 
against  the  town  in  its  municipal  name.  The  processes  in  such  cases 
are  required  to  be  served  upon  the  supervisor,  and  he  in  turn  is 
required  to  report  the  same  to  the  town  meeting.  But  there  is  no 
statutory  requirement  for  him  to  lay  before  the  town  meeting, 
or  to  accept  their  instructions  in  actions  against  him  in  his  individual 
name,  and  consequently  an  honest  settlement  of  any  litigation  made 
by  him  ought  to  be  deemed  to  be  conclusive  in  behalf  of  the  other 
side  to  the  controversy.  It  was  suggested  in  the  opinion  below  that 
if  the  contention  made  in  behalf  of  the  plaintiff,  that  an  actual 
majority  of  the  electors  of  the  town  of  Perinton  were  in  favor  of  this 
compromise  and  settlement  of  the  action  and  dismissal  of  the  appeal 
was  true,  such  fact  might  be  ascertained  at  the  next  town  meeting. 
But  it  seems  to  us  that  the  decision  of  the  courts  ought  not  to  be 
required  to  hang  upon  the  votes  of  the  electors  of  the  town  in  such 
a  matter  as  this.  Six  hundred  taxpayers,  being  a  majority,  or  at 
least  half  of  the  whole  electors,  had  signed  a  petition  for  the  settle- 
ment of  the  suit  in  pursuance  of  the  action  of  the  supervisor. 
A  mere  handful  of  electors  assembled  at  the  town  meeting,  under 
political  manipulation,  have  passed  a  resolution  asking  that  the  order 
permitting  such  settlement  be  set  aside,  and  the  appeal  from  the' 
judgment  be  prosecuted.    Yet,  as  pointed  out  above,  the  decision 
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of  two  courts  had  been  taken  upon  agreement  of  the  parties  to  the 
action,  honestly  made  without  an  j  pretense  of  deceit  or  overreaching 
by  either  side.  Should  we  sustain  this  order,  we  might  again,  after 
the  next  March  town  meeting,  with  a  different  result  of  the  annual 
voting  of  the  town,  be  called  upon  to  revise  our  present  action  and 
restore  the  order  originally  made. 

The  case  of  William  P.  Chase  against  the  same  defendant,  which 
was  argued  with  this  case  and  upon  the  same  facts,  must,  under  the 
stipulation,  abide  the  result  of  our  determination  in  this  action. 

It  follows,  therefore,  that  the  order  appealed  from  should,  in  each 
case,  be  reversed,  with  ten  dollars  costs  and  disbursements;  also, 
that  the  original  motion  made  and  heard  at  the  time  of  the  hearing 
of  this  appeal  to  vacate  our  order  of  March  25,  1 890,  must  be  denied, 
with  ten  dollars  co^. 

DwiGHT,  P.  J.,  and  Coblbtt,  J.,  concurred. 

Order  appealed  from  in  each  case  -reversed,  with  ten  dollars  costB 
and  disbursements,  and  the  motion  denied. 


SIRAGAN  S.  COSTIKYAN,  as  ADioNisntATOB  of  thb  Estatk 
OF  STEPHEN  K.  BABASINIAN,  Deceased,  Rbspondekt, 
V.  THE  ROME,  WATERTOWN  AND  OGDENSBURG 
RAILROAD  COMPANY,  Appellant. 

BaUroad  eompanp — lutbility  of,  for  the  death  of  a  pamnger  p(ming  from  one  earto 

another  while  the  care  toere  in  motion. 

An  action  was  brought  to  recover  against  a  railroad  company  the  damages  resulting 
from  the  death  of  a  passenger  who,  a  short  time  after  he  had  entered  a  passen- 
ger coach,  on  a  train  on  the  defendant's  road,  went  into  the  smoking  car,  and 
after  smoking  a  cigarette  started  to  return  into  the  passenger  coach.  While  he 
was  in  the  act  of  stepping  from  the  platform  of  the  smoking  car  to  the  passenger 
coach,  in  the  rear  thereof,  the  coupling  between  those  two  cars  broke  and  the 
deceased  was  thrown  down  a  steep  gorge,  over  which  the  train  was  passing  at 
the  time,  and  was  killed. 

The  jury  found  that  the  breaking  of  the  coupling  was  caused  through  the 
negligence  of  the  defendant. 

EM,  \h&t  the  passenger,  in  the  absence  of  instructions  or  notice  from  the  company 
not  to  do  so,  only  assumed,  in  going  from  one  car  to  another  while  the  train  was 
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in  motion,  the  ordinary  risks  incident  to  such  action  on  his  part,  and  had  a 
right  to  assume  that  the  couplings  and  appliances  were  in  a  safe  and  proper 
condition,  and  that  the  railroad  company  was  liable  for  the  consequences  of 
their  not  being  so. 

Appeal  by  the  defendant  from  a  judgment  of  the  Supreme 
Court,  entered  in  the  office  of  the  clerk  of  the  county  of  Erie  on 
the  2d  day  of  May,  1890,  in  favor  of  the  plaintiff ;  and  also  from 
an  order,  made  May  1,  1890,  denying  the  defendant's  motion  for  a 
new  trial  made  upon  the  minutes  of  the  court. 

The  action  was  brought  to  trial  at  the  Erie  County  Circuit,  at  which 
a  verdict  was  rendered  for  the  plaintiff  for  the  sum  of  $5,000. 

Echnimd  B.  Wynn^  for  the  appellant, 

« 

Ahraan,  BaHholomew^  iot  the  respondent. 

COBLBTT,  J.  \ 

On  the  28th  day  of  June,  1888,  the  deceased  took  passage  on  the 
defendant's  road  from  Niagara  Falls  to  Watertown.  The  train 
consisted  of  an  engide,  baggage,  smoking  car  and  several,  passenger 
coaches.  A  short  time  after  entering  the  coach  he  went  into  the 
smoking  car  with  a  cigarette.  After  smoking  he  started  back  into 
the  passenger  coach.  While  he  was  in  the  act  of  stepping  from  the 
platforin  of  the  smoker  to  the  coach  in  the  rear,  the  coupling 
between  them  broke  and  t^e  deceased  was  thrown  down  a  steep 
gorge  over  which  the  train  was  passing  and  killed.  The  plaintiff 
was  appointed  administrator.  This  action  was  brought ;  a  trial  was 
had  in  Apnl,  1890,  which  resulted  m  a  verdict  of  $6,000  for  the 
plaintiff.'  A  motion  for  a  new  trial  was  made  and  denied,  and  the 
defendant  appealed  from  the  judgment  and  order  to  this  court. 

The  evidence  on  the  trial  tended  to  show,  and  the  jury  found, 
that  the  breaking  of  the  coupling  was  caused  by  the  negligence  of 
the  defendant.  The  central  contention  of  the  defendant  on  this 
appeal  is  based  on  the  assumption  that  it  was  negligence  on  the  part 
of  the  deceased  tx)  go  into  the  smoker  and  return  while  the  train 
was  in  motion.  It  is  undoubtedly  true  that  ordinarily  a  passenger 
who  goes  from  one  car  to  another  while  the  train  is  in  motion 
assumes  the  risk  incident  to  such  an  undertaking.  If  the  ordinary 
motion  of  the  train  should  shake  him  from  the  platform,  there 
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being  no  defect  in  coupling  or  machinery,  the  company  woold  not 
generally  be  liable.  Not  that  the  act  of  the  passenger  in  paasing 
from  one  car  to  another  would  be  one  of  negligence,  bat  because  he 
would  have  just  as  good  an  opportunity  as  the  defendant  to  know 
that  there  was  some  hazard  attending  a  journey  through  the  train 
while  it  was  in  motion.  This  fact  being  manifest,  and  as  much 
within  the  knowledge  and  observation  of  the  passenger  as  the  com- 
pany, in  the  nature  of  things  he  incurs  the  ordinary  risk  attending 
a  passage  from  one  car  to  another  under  such  circumstances. 

There  is  no  statute  or  rule  of  the  company  forbidding  a  passenger 
from  going  from  a  passenger  coach  from  which  he  is  riding  into 
the  smoker  and  after  that  returning.  In  fact,  a  smoking  car  consti- 
tutes a  part  of  the  train  for  the  accommodation  of  passengers ;  and  in 
the  absence  of  instructions  or  notices  by  the  company  to  passengers 
not  to  go  to  it  and  return  while  the  train  is  in  motion,  there  is  an 
implied  license  that  they  may  do  so  subject,  of  course,  to  the  ordi- 
nary risks  obviously  involved.  It  is  not  seen  how  they  would  incur 
any  greater  risks  than  the  visible  ones  attending  the  journey.  There 
is  nothing  tending  to  show  that  this  accident  would  have  happened 
except  for  the  defective  coupling.  If  the  connection  of  the  can 
had  been  safe  the  deceased  would  have  gone  and  returned,  so  far  as 
appears,  in  perfect  safety. 

It  is  not  negligence  per  se  for  a  passenger  to  stand  on  the  plat- 
form while  the  train  is  in  motion.  {Nola/n  v.  Brooklyn  City  and 
Newtovm  R.  R.  Co.,  87  N.  Y.,  63 ;  Marquette  v.  C.  and  Jf.  W.  R. 
R.  Co.,  33  Iowa,  570 ;  Goodrich  v.  Penn.  and  N.  Y.  Ca/ndl  Co., 
29  Hun,  50.)  The  position  of  the  deceased  was  in  many  respects 
the  same  as  that  of  an  employee. 

In  Goodrich  v.  New  York  Central  and  Hudson  River  Railroad 
Company  (116  N.  Y.,  398)  it  was  held  that  a  railroad  corporation 
owed  its  employees  the  duty  of  furnishing  cars  properly  equipped 
with  safe  and  suitable  appliances.  All  the  cases  are  to  the  same 
effect.  The  same  is  true  in  the  case  of  a  passenger.  The  company 
owes  him  the  duty  of  providing  safe  machinery  and  appliances,  and, 
if  by  its  negligence  in  those  respects  a  passenger  is  injured,  no  reason 
is  seen  why  it  is  not  liable  for  the  damages  sustained,  in  the  absence 
of  negligence  on  his  part  which  contributed  to  the  injury. 

It  was  not  shown  on  the  trial  that,  in  the  present  case,  the  deceased 
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in  any  way  contribated  to  produce  the  accident  which  caused  his 
death.  The  evidence  tends  to  show  the  reverse.  He  only  assumed 
the  visible  risks  incident  to  going  from  one  car  to  another  while 
the  train  was  in  ^lotlon.  In  doing  so  he  had  a  right  to  assume  that 
the  couplings  and  appliances  were  in  a  safe  and  proper  condition. 
The  injury  was  caused  by  the  want  of  safe  couplings.  The  case 
was  properly  submitted  to  the  jury.  {Palmer  v.  D.  cmd  H.  C.  Co.^ 
120  N.  Y.,  170.)  No  errors  appear  on  the  record  which  would 
apthorize  a  reversal. 

The  judgment  and  order  must  be  affirmed. 

Maoohbeb,  J. : 
I  concur  in  the  result  reached  in  the  opinion  herein  of  Mr.  Justice 

COBLBTT. 

On  account  of  the  decision  of  this  court  in  the  case  of  Ooodrich 
V.  Pennsylvania  and  New  York  Ga>nal  and  Rail/road  Company 
(29  Hun,  50),  which  is  in  principle  the  same  as  this,  we  should,  I 
think,  affirm  the  judgment,  irrespective  of  the  reasons  hereinafter 
expressed.  There  is  also  language  used  by  the  Court  of  Appeals  in 
Nola/n  V.  Brooldyn  City  and  Newtown  RaUroad  Company 
(87  N.  T.,  67),  which  though  possibly,  as  is  claimed  by  appellant, 
not  necessary  to  the  decision  of  that  case,  cannot  be  ignored  by 
us.  There  Judge  Finch  says :  "  The  rule  is  settled  that,  independ- 
ent of  the  mandate  of  the  statute,  *  *  *  it  is  not,  even 
in  the  case  of  steam  cars,  negligence  T>eT  ee  for  a  passenger  to 
stand  on  the  front  platform  of  a  moving  car,"  referring  to  those  cases 
where  the  passenger  was  unable  to  procure  a  seat  within  the  car. 

But  I  think  it  extremely  doubtful  if  the  statute  (Laws  of  1850,  §  46, 
cl^ap.  140),  known  as  the  general  railroad  act,  and  the  regulations 
thereunder  made  by  the  defendant,  are  applicable  to  the  case  of  a 
passenger  passing  carefully  upon  a  lawful  errand  from  one  car  to 
another  while  the  train  is  in  motion.  The  language  of  the  statute 
is :  "  In  case  any  passenger  on  any  railroad  shall  be  injured  while  on 
the  platform  of  a  car,  or  on  any  baggage,  wood  or  freight  car,  in 
violation  of  the  printed  regulations  of  the  company  posted 
up  at  the  time  in  a  conspicuous  place  inside  of  its  passenger 
cars  then .  in  the  train,  such  company  shall  not  be  liable  for  the 
Hum  —Vol.  LVHI        76 
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injur  J ;  provided  said  company  at  the  time  furnished  room  inside 
its  passenger  ears  sufficient  for  the  proper  accommodation  of  the 
passengers." 

The  language  there  used  is  broad  enough  to  include  passengers  in 
getting  on  and  off  the  cars  at  proper  times  and  places.  But,  clearly, 
no  such  construction  can  be  put  upon  the  statute,  notwithstanding 
the  comprehensiveness  of  the  words  used  "  while  on  the  platform  of  a 
car,"  etc.  A  passenger  must  pass  upon  the  platform  both  in  getting  on 
and  getting  off  the  train.  If,  while  in  that  act,  he  is  injured,  say  by  the 
giving  away  of  the  platform,  could  it  be  reasonably  contended  that 
there  could  be  no  recovery  because  he  was  '*  injured  while  on  the 
platform,"  and  while  there  was  sufficient  room  inside  the  cars  for  the 
proper  accommodation  of  passengers  ?  The  question  is  not  debatable, 
though  the  words  in  a  literal  sense  would  in  the  case  supposed 
exempt  the  company  from  Uability. 

The  true  meaning  of  this  section  is,  that  the  passenger  shall  not 
stand  or  remain  on  the  platform  while  the  cars  are  in  motion,  when 
there  is  sufficient  accommodation  inside  the  car.  It  does  not  make 
the  presence  of  the  passenger  on  the  platform  ji}er  se  an  act  of  neg- 
ligence, and  such  has  been  its  practical  construction  and  appli- 
cation  by  railway  companies.  The  regulation  of  this  defendant, 
posted  inside  its  cars,  printed  on  metal,  is  as  follows :  '^  Passengers 
are  not  allowed  to  stand  on  the  platform." 

Passing  from  one  car  to  another  while  in  motion  is  not  of  itself  a 
violation  of  these  regulations.  In  so  doing  it  may  well  be  conceded 
that  even  outside  the  statute  the  passenger  takes  upon  himself  the 
ordinary  hazards  attending  the  act,  such  as  the  perils  of  the  lurching 
and  jerking  of  the  train,  of  the  elements,  of  his  own  misstep  or 
want  of  nerve  and  other  like  hazards.  But  I  am  not  prepared 
to  hold  that  his  presence  on  the  platform  while  returning  from  the 
smoking  car,  where  he  went  to  smoke,  to  his  seat  in  another  coach^ 
when  the  train  was  running  at  its  usual  speed,  is  per  se  such  a  reck- 
less act  as  to  absolve  the  defendant  from  the  duty  of  furnishing 
couplings  sufficient  to  hold  the  cars  together,  thus  by  its  negli- 
gence adding  to  the  well-known  and  ordinary  perils  of  transit  the 
miknown  and  extraordinary,  namely,  the  omission  of  duty  of  the 
company  to  provide  suitable  and  proper  appliances  for  holding 
the  cars  together,  a  failure  of  obligation  to  the  public  which  is 
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inexcusable  under  the  law  governing  the  liability  of  common 
carriers  of  passengers  for  hire.  In  my  judgment,  the  jury  was 
justified  by  the  evidence  in  finding  that,  except  for  the  defective 
couplings,  the  plaintiff's  intestate  would  have  passed  in  safety  from 
the  one  car  to  the  other. 

The  judgment  should  be  affirmed. 

Judgment  and  order  appealed  from  affirmed. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  TOEK  bx  ebl. 
THE  NEW  TOEE:  CENTRAL  AND  HUDSON  RIVER 
RAILROAD  COMPANY,  AppELiAirr,  v.  THE  BOARD 
OF  HEALTH  OF  THE  TOWN  OF  SENECA  FALLS, 
Respondent. 

Board  €f  health — p(nDer  of,  to  direct  the  abatement  of  a  ivwieanee,  without  giving 

notice  to  ths  party  charged  with  maintaining  it. 

The  Board  of  Health  of  the  Town  of  Seneca  Falls,  acting  under  chapter  270  of  the 
Laws  of  1885,  as  amended  by  chapter  809  of  the  Laws  1888,  made  an  order  with- 
out notice  to  a  railroad  company,  requiring  the  latter  to  make  two  openings  of 
a  hundred  feet  each,  in  an  embankment  extending  from  the  west  shore  of 
l/ayuga  lake,  upon  which  it  operated  a  railroad,  so  as  to  permit  the  free  flow 
of  the  waters  of  the  lake  through  them  northwardly. 

I&ld,  that  the  duties  of  the  board,  in  respect  to  inquiring  into  and  determining 
whether  or  not  a  nuisance  existed,  were  of  a  guoH  judicial  nature,  and  that  the 
omission  to  give  notice  to  the  railroad  company  of  the  action  proposed  to  be 
taken,  was  fatal  to  the  regularity  of  the  proceedings. 

That  the  power  giren  to  the  Board  of  Health,  by  subdiyision  4  of  section  8  of  the 
said  act,  "to  leceive  and  examine  into  the  nature  of  complaints  made  by  any  of 
the  inhabitants  concerning  nuisances,"  etc.,  by  necessary  Implication,  required 
the  board  to  give  a  reasonable  notice  to  the  person  who  was  charged  with  the 
maintenance  of  a  nuisance  that  complaint  had  been  made,  or  that  such  fact 
existed,  so  that  he  might  be  heard,  in  his  own  behalf,  in  refutation  of  the  charge 
made  against  him. 

In  the  absence  of  any  prescribed  length  of  notice  a  reasonable  opportimity  is 
implied,  and  should  be  afforded  to  the  party  charged  with  maintaining  a 
nuisance,  to  defend  his  conduct. 

Appeal  by  the  relator,  the  New  York  Central  and  Hndson  River 
Railroad  Company,  from  an  order  made  at  a  Special  Term,  held  in 
the  city  of  Rochester  on  the  30th  day  of  June,  1890,  and  entered 


596  PEOPLE  V.  BOARD  OF  HEALTH. 

Fom  Dbpabtment,  Jaituaay  Tsiui,  1891. 

in  the  Seneca  county  clerk's  office,  July  2, 1890,  vacating  and  setting 
aside,  with  ten  dollars  costs,  a  previous  order  of  the  Special  Term 
granted  March  21,  1890,  which  latter  order  directed  that  a  writ  of 
certiorari  issue,  directed  to  the  Board  of  Health,  and  the  members 
thereof,  of  the  town  of  Seneca  Falls,  in  the  town  of  Seneca,  to 
review  its  action;  and,  further,  that  all  proceedings  on  the  part 
of  said  Board  of  Health  to  remove  the  nuisance  complained  of  in 
the  papers  annexed  to  the  petition,  upon  which  such  order  was 
made,  or  in  any  way  to  interfere  with,  change,  alter,  modify  or 
remove  the  embankment  of  the  petitioner,  be  stayed. 

The  order  appealed  from  vacated  the  injunction  and  the  writ  of 
eertiorari  granted  by  the  aforesaid  order  of  March  21,  1890. 

Cwm/p  <&  DvmAJoeHy  for  the  appellant* 

O.  A.  MaoDonald,  for  the  respondent. 

Macohbeb,  J. : 

The  Board  of  Health  of  the  Town  of  Seneca  Falls,  on  tiie  7th  day 
of  November,  1889,  made  an  order,  without  notice  to  the  relator, 
requiring  the  latter  to  make  two  openings  of  a  hundred  feet  each  in 
the  embankment  extending  from  the  west  shore  of  Cayuga  lake, 
upon  which  it  operates  a  railway,  so  as  to  permit  the  free  flow  of 
the  waters  of  the  lake  through  them  northward.  The  board  further 
directed  that,  in  case  the  relator  should  fail  to  comply  with  said 
order,  the  work  should  be  done  under  the  direction  of  such  board 
and  tlie  expense  thereof  assessed  upon  the  relator's  property.  The 
motion  at  Special  Term  having  been  made,  alone,  upon  the  papers 
on  wliich  the  writ  was  issued,  the  affidavit  of  the  relator's  assistant- 
engineer  used  on  the  original  application,  to  the  effect  that  such 
expenses  to  the  .railroad  company  would  be  $70,000  or  $75,000 
stands  uncontradicted. 

The  ground  upon  which  such  action  was  taken  is  stated  in  the 
resolutions  of  the  Board  of  Health  to  be,  that  this  embankment 
caused  an  impediment  in  the  current  or  natural  flow  of  the  waters 
and  made  a  deposit  of  sediment  and  decaying  vegetable  matter,  and 
the  formation  of  marshes  and  a  thick  growth  of  weeds,  grass  and  flag 
along  the  west  shore  of  the  lake  at  that  point  detrimental  to  the 
health  of  the  community. 


PEOPLE  V.  BOARD  OF  HEALTH.  59- 


Fifth  Depabtment,  Januaby  Tebm,  1891.  | 


This  embankment  had  existed,  substantiaDy  in  the  condition  in 
which  it  was  at  the  time  the  Board  of  Health  took  this  action,  for  a 
period  of  forty-two  years.  The  relator  has  maintained  embankments 
from  both  shores  of  the  neck  of  tliis  lake,  but  the  same  were  con- 
nected by  a  bridge  over  the  middle,  resting  upon  stone  cribs,  between 
which  are  openings  at  intervals  for  a  distance,  in  the  whole,  of  1,522 
feet,  through  which  the  waters  of  the  lake  freely  flowed  to  wards. the 
north.  Shortly  prior  to  the  action  of  the  Board  of  Health  the  rail- 
road company  began  the  construction  of  a  new  bridge,  by  which 
the  openings  between  the  cribs  through  this  space  of  1,522  feet 
would  be  lessened  in  extent  and  reduced  to  a  distance  of  611  feet  in 
the  clear.  By  this  improvement,  which  materially  lessened  the 
number  of  feet  through  which  the  waters  of  the  lake  flowed  north- 
ward, the  pre-existing  cribs,  located  at  intervals  through  the  1,522 
feet,  were  dispensed  with ;  so  that,  under  the  facts  disclosed  in  the 
papers,  the  flow  of  the  lake  would  not  be  retarded  by  the  change. 

It  is  further  claimed  on  behalf  of  the  relator  that,  if  there  is  any 
obstruction  to  the  free  passage  of  the  waters,  the  same  is  caused  by 
reason  of  certain  structures  made  by  the  State  in  the  vicinity  of  Mud 
Lock  on  the  Seneca  canal,  below  the  relator's  bridge,  where  all 
the  waters  of  the  lake  are  required  to  flow  through  a  space  of  252  feet. 

It  is  not  necessary  to  go  into  all  the  facts  claimed  to  exist,  as  stated 
in  the  petition  and  affidavits ;  for,  if  the  conclusion  to  which  we 
have  arrived  is  correct,  the  merits  of  the  case  are  not  necessarily 
before  us,  but  they  may  be  presented  to  the  court  in  a  subsequent 
step  in  this  or  in  some  other  proceeding. 

It  is  established,  without  dispute,  that  the  action  taken  by  the 
defendant  was  without  notice  to  the  relator.  This  omission  we  deem 
to  be  fatal  to  the  regularity  of  the  proceeding  and  to  cause  a 
reversal  of  the  order  appealed  from.  The  proceeding  is  instituted 
pursuant  to  chapter  270  of  the  Laws  of  1885,  which  was  amended 
bv  chapter  309  of  the  Laws  of  1888,  in  particulars  not  material  to 
this  appeal.  Under  subdivision  4  of  section  3,  the  board  of  health 
of  towns  has  power  "  to  receive  and  examine  into  the  nature  of 
complaints  made  by  any  of  the  inhabitants  concerning  nuisances, 
or  causes  of  danger  or  injury  to  life  and  health  within  the  limits  of 
its  jurisdiction ;  to  enter  upon  or  within  anyplace  or  premises  where 
nuisances  or  conditions,  dangerous  to  life  and  health,  are  known  or 
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believed  to  exist,  and  by  appointed  members  or  persons  to  inspect 
and  examine  the  same,  and  all  owners,  agents  and  occupants  sh&D 
permit  such  sanitary  examination ;  and  said  board  of  health  shall 
furnish  said  owners,  agents  and  occupants  a  written  statement  of 
results  or  conclusions  of  such  examinations ;  and  every  such  board 
of  health  shall  have  power,  and  it  shall  be  its  duty,  to  order  the 
suppression  and  removal  of  nuisances  and  conditions  detrimental 
to  life  and  health  found  to  exist  within  the  limits  of  its  jurisdiction." 

By  subdivision  6  of  the  same  section,  the  board  has  power  to 
make  such  order  and  regulation  in  special  or  individual  cases,  not 
of  general  application,  as  it  may  see  fit,  concerning  the  suppression 
and  removal  of  nuisances  and  concerning  all  other  matters  in  its 
judgment  detrimental  to  public  health.  By  subdivisions  8  and  9  it 
has  power  to  employ  necessary  persons  to  carry  its  orders  into  effect 
and  to  impose  penalties  for  the  violation  thereof.  Section  4  makes 
willful  violation  of  such  orders  a  misdemeanor,  and  in  addition 
thereto,  in  case  of  non-compliance  therewith,  the  board  may  enter 
the  premises  and  abate  tlie  alleged  nuisance  and  may  recover  the 
expense  thereof  from  the  persons  maintaining  such  nuisance. 

That  the  writ  of  certiorari  may  be  issued  in  a  case  of  this  char- 
acter admits  of  no  doubt.  Section  2120  of  the  Code  of  Civil 
Procedure  preserves  the  writ  as  it  existed  at  common  law,  except 
where  expressly  taken  away  by  statute.  So  far  as  the  board  of 
health  could  render  its  determination  upon  the  matters  before 
it,  the  decision  which  it  made  was  a  final  adjudication  from  which 
no  appeal  could  be  maintained  by  the  relator,  and  hence  the 
case  is  not  brought  within  one  of  the  exceptions  to  the  rule. 
(Id.,  §  2122;  Stone  v.  Mayor,  etc,,  25  Wend.,  167.) 

The  duties  of  the  board  in  respect  to  inquiring  into  and  determ- 
ining whether  or  not  a  nuisance  existed  are  qua^  judicial  in  their 
nature,  and  it  is  the  duty  of  this  court  to  determine,  by  means  of 
such  writ,  whether  jurisdiction  was  obtained  by  the  board  of  health, 
and  whether  the  authority  conferred  upon  it  has  been  pursued  in 
the  mode  required  by  law  in  order  to  authorize  it  to  make  the 
determination.     (Code,  §  2140,  subs.  1,  2,  3.) 

Without  any  notice,  the  defendant  has  taken  steps  which,  if  legal, 
will  cause  a  great  expense  to  the  relator.  While  it  may  be  true 
that  a  suit  in  equity  to  restrain  the  defendant  from  proceeding 
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further  with  its  illegal  acts  might  be  maintained,  jet  that  additional 
remedy  of  the  aggrieved  party  is  no  obstacle  to  the  validity  and 
regularity  of  the  writ  in  this  instance.  But  the  appellant's  counsel 
carry  their  contention  too  far.  It  is  claimed  by  them  that  the  act 
under  which  the  board  of  health  has  proceeded  is  unconstitutional, 
being  in  violation  of  the  provisions  of  the  Constitution,  that  no 
person  shall  be  deprived  of  life,  liberty  or  property  without  due 
process  of  law.  In  this,  however,  we  think  they  are  in  error.  This 
act  did  not  undertake  to  give  the  entire  procedure  necessary  to  charge 
any  person  with  the  offense  of  maintaining  a  nuisance.  Had  it 
declared  that  such  a  proceeding  could  be  maintained  without  notice  to 
the  parties  most  interested  therein,  then  the  question  of  its  constitution- 
ality would  have  fairly  arisen  and  would  have  been  easily  decided. 
It  was  similarly  attempted  to  be  raised  in  the  case  of  the  Metropolitan 
Board  of  Health  v.  Heister  (37  N.  Y.,  661).  But  such  folly  can- 
not be  ascribed  to  it.  Though  no  special  provision  is  made  in  the 
act  for  notice  to  the  offending  party,  yet  the  power  given  to  the 
board  by  subdivision  4  of  section  3,  '^  to  receive  and  examine  into 
the  nature  of  complaints  made  by  any  of  the  inhabitants  concerning 
nuisances,"  etc.,  requires,  by  necessary  implication,  the  board  to  give 
a  reasonable  notice  to  the  person  against  whom  the  maintenance  of 
the  nmsance  is  alleged,  that  complaint  has  been  made  or  that  such 
fact  exists,  so  that  he  may  be  heard  in  his  own  behalf  and,  if  possible, 
to  refute  the  charge  made  against  him.  No  proper  inquiry  leading 
to  a  final  order  affecting  private  rights  can  be  made  without  hearing 
both  sides.  The  opportunity  to  be  heard  before  condemnation  is 
the  right  which  every  person  has  under  the  common  law  and  under 
our  Constitution.  So  firmly  is  this  fundamental  principle  embedded 
in  our  judicature,  that  it  is  not  necessary,  even  in  acts  in  derogation 
of  the  common  law,  to  prescribe  in  words  that  notice  of  the  hearing 
to  a  party  proceeded  against  shall  be  given.  In  the  absence  of  any 
prescribed  length  of  notice,  a  reasonable  opportunity  is  implied  and 
must  be  afforded  him  to  defend  his  conduct.  Such  notice  will  vary 
in  length  according  to  the  circumstances  and  exigencies  of  each 
particular  case. 

While  it  is  true  that  the  board  of  health  may,  and  in  certain 
instances  it  should,  in  the  discharge  of  its  public  duties,  make 
ex  parte  examinations,  yet  before  a  final   determination  is  made 
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which  will  put  the  accTised  person  to  expense,  or  which  will  deprive 
him  of  his  right  to  carry  on  his  bosiness,  he  should  be  apprised  of  the 
substance  of  the  charge,  and  thus  be  enabled  to  defend  himself  before 
final  judgment.  If  the  material  parts  of  the  petition  and  affidavits 
upon  which  the  writ  of  certiaraH  was  granted  are  true  (as  we  must 
deem  them  to  be  for  all  purposes  of  this  appeal),  a  wrong  has  been 
perpetrated  upon  the  relator,  by  the  proceeding  complained  of, 
under  which  it  could  not  safely  rest ;  for,  in  the  absence  of  a  reversal 
of  the  board's  determination  for  its  entire  Illegality,  or  the  permanent 
restraint  by  the  court  against  its  being  carried  into  effect,  Uie 
property  rights  of  the  relator  would  be  seriously  imperiled. 

The  order  appealed  from  should  be  reversed,  with  ten  dollars  costs 
and  disbursements,  and  the  motion  to  vacate  the  writ  of  certiorari 
denied,  with  ten  dollars  costs. 

DwioHT,  P.  J.,  and  Coblbtt,  J.,  concurred. 

Order  appealed  from  reversed,  with  ten  dollars  costs  and  disbnrse- 
inents,  and  the  motion  to  supersede  the  writ  of  certiorari  denied 
with  ten  dollars  costs. 

Note. — The  rest  of  the  cases  of  this  term,  which  ore  to  be  reported,  with  the  list 
of  decisions  of  those  cases  decided  and  not  reported,  wiU  be  found  in  the  next 
volume  (59)  of  Hun.—  [Rep. 
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Alexander  J.  Brig^,  Appellant,  v.  Lyman  Ay- 
raolt  and  otherSiBeapouaents.— Order  appealed 
from  affirmed,  with  ten  dollars  coBt8  and  die- 
bnraementB.  ColUtu  v.  Beede  (27  N.  Y.  State 
Bep..  4)  followed. 

The  Gitizenfl'  Bank  of  Perry,  Bespondent,  v. 
Helen  A.  Williams  and  another.  Appellants.— 
Beargament  ordered.  Macomber,  J.,  taking 
no  part. 

The  People  of  the  State  of  New  York,  Respond- 
ent y.  Harry  Bradley,  Appellant.— Judgment 
and  order  appealed  from  affirmed  and  the  case 
remitted  to  tne  Court  of  Sessions  of  Allegany 
conn^  to  proceed  thereon.  Opinion  by  Cor- 
lett,  J. 

The  village  of  Coming  and  others,  Bespondents, 
▼.  The  Rector,  etc.,  or  Christ  Church  of  Comim; 
and  others.  Appellants.  —  Judgment  affirmed, 
with  costs.    Opinion  bv  Macomber,  J. 

JSdward  Fay,  Respondent,  v.The  Town  of  Lindley, 
Appellant.— Judgment  and  order  appealed  from 
affirmed.    Opinion  by  Corlett,  J. 

Johannah  Sheldon,  Itoepondent,  t.  William  B. 
Sheldon  and  another,  Bxecutors.  Appellants.— 
Judgment  and  order  appealed  from  affirmed, 
with  costs.    Opinion  by  I) wight,  P.  J. 

Snos  Q.  Laney,  Individually  and  as  Admin- 
istrator, Respondent,  v.  Mary  K.  Laney, 
Appellant.— Interlocutory  judgment  and  order 
appealed  from  affirmed,  with  costs.  Opinion 
by  Corlett,  J. 

Carrie  0.  Fowler,  Respondent,  y.  William  P. 
Fowler,  Appellant.  —  Interlocutory  judgpoient 
appealed  from  affirmed,  with  costs,  Opinion 
by  Dwight,  P.  J. 

Charles  V.  Whittln  and  others,  Appellants,  y. 
John  C.  "Fltz water.  Respondent. — Judgment 
and  order  appealed  from  affirmed.  Opinion 
by  Macomber,  J.;  Dwieht,  P.  J.,  dissents  on 
the  ground  of  error  in  the  charge  ou  the  ques- 
tion of  intent  at  the  time  of  the  receipt  of  the 
goods. 

WUliam  J.  Lord  and  another.  Appellants,  y. 
John  Z.  Lord,  Respondent.  —  Judgment  of  the 
County  Court  affirmed,  with  costs.  Opinion 
by  Dwight,  P.  J. 

RufuB  Scofleld  and  another.  Executors,  etc., 
Bespondents,  v.  Althea  A.  Moore,  Appellant.— 
Judgment  appealed  from  affirmed.  Opinion 
by  Macomber,  J. 

Dwight  Babcock,  Appellant,  y.  Martin  Y.  Benson 
ana  others,  Bxecutors,  etc.,  Bespondents.— 
Order  appealed  from  reyersed  ana  a  new  trial 
granted  oef ore  another  referee,  with  costs  to 
the  appellant,  to  abide  the  llnal  award  of  costs. 
Opinion  by  Dwight,  P.  J. 

Otto  Kelsey,  Administrator,  Appellant,  y.  Fred- 
erick H.  Cooley,  Responden  vimpleaded.  etc.  — 
Judgment  appealed  from  affirmed,  with  costs. 
Opinion'  by  Corlett,  J.,  Macomber,  J.,  not 
sitting. 

Otto  Kelsey,  Administrator,  with  will  annexed. 
Appellant,  y.  William  R.  McNair,  Respond- 
ent. — Judgment  appealed  from  affirmed,  with 
costs.    Opinion  by  Dwight,  P.  J. 

Albert  Q.  Graham,  Appellant,  y.  George  Richard- 
son, Bxecutor,  Respondent.  —  Judgment  and 
order  appealed  from  affirmed.  Opinion  by 
Macomber,  J. 


Albertus  Larrowe,  Appellant,  y.  Hennan  J. 
Lewis  and  others,  Respondents.— Judgment 
affirmed.  Opinion  by  corlett,  J.;  Dwight, 
P.  J.,  not  voting. 

Hiram  Davis,  Appellant,  v.  John  W.  Campbell 
and  others,  Respondents.— Jud^ent  appealed 
from  affirmed,  with  costs,  on  opinion  delivered 
at  special  Term. 

Henry  Oberllea,  Plaintiff,  v.  Balthasar  BulUnger, 
Defendant. — Motion  for  a  new  trial  denied, 
with  costs,  and  judgment  ordered  for  the  de- 
fendant upon  the  nonsuit.  Opinion  by  Ma. 
comber,  J. 

Frederick  Kleinhans,  Appellant,  y.  Charles  L. 
Whitlnff  and  others.  Respondents.— Order  ap- 
pealed from  reversed,  with  ten  dollars  costs 
and  disbursements,  for  the  reason  that  all  the 
mattei-s  in  issue  arose  in  Monroe  county.  Dis- 
senting opinion  by  Corlett^  J. 

In  the  Matter  of  the  Application  of  The  Rochester 
and  Glen  Haven  Railroad  Company,  Respond- 
ents, to  Acquire  Lands  of  Ferdinand  and  Bar- 
bara Qriebel,  Appellants.— Order  of  Special 
Term  reversed,  with  ten  dollars  costs  and  dis- 
bursements, and  application  denied,  with  costs, 
on  the  grounds  stated  in  the  opinion  of  the 
referee. 

Frank  K.  Speth.  Respondent,  v.  The  New  York 
Central  and  Hudson  River  Railroad  Company, 
Appellant.— Judgment  and  order  appealed  from 
affirmed,    (orleti,  J.,  not  sitting. 

Thomas  Collins,  Respondent,  v.  Tne  New  York 
Central  and  Hudson  River  Railroad  i'ompany, 
A  ppellant.  — Judgmen  t  and  order  appealed f  rom 
affirmed.  Opinion  by  Macomber,  J.;  Corlett, 
J.,  not  sitting. 

George  W.  Cole,  Respondent,  v.  Sidney  B.  Roby, 
Appellant.— Judgment  and  order  appealed  from 
reversed  and  a  new  trial  granted,  with  costs  to 
the  appellant  to  abide  the  event.— Opinion  by 
Corlett,  J. 

James  H.  King  and  another.  Appellants  and  Re- 
spondents, V.  The  Union  Iron  Company  of 
Buffalo  and  another,  Respondents  and  Appel- 
lants.-Judgment  appealed  from  affirmed, 
without  costs  to  either  party.  Opinion  by 
Macomber,  J. 

Louisa  A.  Spricger,  Respondent,  v.  The  Angio- 
Nevada  Assurance  Corporation,  Appellant. — 
Judgment  and  order  appealed  from  affirmed. 
Opinion  by  Corlett,  J. 

Peter  Garlock,  Executor,  etc.,  and  as  Adminis- 
trator, etc..  Appellant,  v.  Blla  Vandevort  and 
Gilbert  M.  Vandevort,  in  his  own  right  and  as 
Bxecutor,  Respondent.— Judgment  appealed 
from  affirmed,  with  costs,  on  opinion  delivered 
at  Special  Term. 

In  the  Matter  of  the  Accounting  of  Peter  Oar- 
lock, one  of  the  Executors,  etc..  of  Thomas 
Vandevort.  Peter  Garlock,  Appellant.— Order 
and  decree  of  surrogate  of  Ontario  county 
modified  so  as  to  make  the  disbursements  of 
both  parties  on  the  reference  payable  out  of 
the  estate,  and,  as  so  modified,  affirmed,  with 
costs  of  this  appeal  to  the  appellant  Garlock, 
payable  out  of  the  estate.    Opinion  by  Dwight, 

George  D  Smith,  Plaintiff,  v.  M.  Edwin  8e^vi^, 
Defendant.— Motion  for  a  new  trial  trial  denied. 
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with  cotttMnd  Judgment  ordered  for  the  defend- 
ant on  the  nonBuit.    Opiuion  by  Maoomber,  J. 

William  8.  Servis,  Appellant,  v.  George  Holwede 
and  othcra,  Heeponaents.— Judgment  appealed 
from  affirmed, with  costa.  Opinion  byCorlett,  J. 

The  People  of  the  State  of  Kew  York,  Reepond- 
ent,  V.  John  Dewey*  Appellwit.— Jadgment 
and  conviction  affirmed  and  case  remitted 
to  the  Court  of  tteaaions  of  Erie  county  with 
directiona  to  jwooeed  thereon.  Opinion  by 
Dwight,  P.  J. 

Frances  A.  Heea  and  another^  Appdlanta,  y.  The 
Waahiugton  Fire  and  Marine  Insurance  Com- 
pauT,  Respondent.— Judgment  affirmed.  Opin- 
ion by  Macomber,  J. 

Benjamin  Decker,  Respondent,  t.  O.  Clinton 
Gardner,  Receiver,  etc..  Appellant.  —Judgment 
appealed  from  affirmed.  Opinion  by  Corl^  J. ; 
Dwight,  P.  J.,  not  voting. 

The  People  of  tne  State  of  New  York,  Respond- 
ent. V.  Nathan  Terrell,  Appellant. —  Judgment 
and  conviction  reversed  and  anew  trial  granted, 
and  the  case  remitted  to  the  Court  of  Sessions 
of  Steuben  county  to  proceed  thereon.  Opinion 
by  Corlett,  J. 

Henry  W.  wedge.  Respondent,  v.  James  W. 
McMahon  ana  another.  Appellants.  —  Order 
appealed  from  affirmed,  without  costs,  and 
Judgment  ordered  for  plaintiff  on  the  verdict. 
Opinion  by  Dviight,  P.  J. 

Chauncey  Abbey,  Appellant,  v.  Bradford  Taber 
and  Wife  and  Mary  Taber  and  others,  Appel- 
lants and  Respondents.— Judgment  appealed 
from  affirmed,  with  costs.  Opinion  oy  Ma- 
comber.  J. 

The  People  of  the  State  of  New  York,  Respond- 
ent, V.  John  W.  Gillette,  Appellant.— Judg- 
ment appealed  from  affirmeoC  Opinion  by 
D wight,  P.  J. 

Ellen  S.  Graham,  Administratrix,  etc..  Respond- 
ent, y.  George  D.  Cliapman,  Receiver,  etc., 
of  the  L.  and  P.  R.  R.  Co.,  Appellant  —Judg- 
ment and  order  appealed  from  affirmed. 
Opinion  by  Macomber,  J. 

Maigaret  McDermott,  Respondent,  v.  James 
Coiiley,  Appellant.  —  Judgment  and  order  of 
the  County  Court  of  Yates  county  affirmed, 
with  coats.    Opinion  by  Corlett,  J. 

Thomas  Ashbern',  Respondent,  v.iTown  of  West 
Seneca,  Appellant.— Judgment  and  order  ap- 
pealed from  affirmed.  Opinion  by  Macom- 
ber, J.;  Corlett,  J.,  not  sitting. 

Henry  F.  Hart  and  others.  Executors,  etc..  Re- 
spondents, y.  George  S.  Riley.  Appellant, 
Impleaded,  etc. —Judgment  appealed  from 
affirmed,  with  costs.  Opinion  by  Dwight,  P.  J. 

Horace  L.  Lewis.  Respondent,  v.  Josnua  Van 
Keuren,  Appellant.  —  Judgment  of  Steuben 
County  Court,  affirming  luogment  of  a  justice 
of  the  peace,  affirmed,  with  costs. 

Joshua  van  Keuren,  Appellant,  v.  Frank  Switzer, 
Respondent. —  Judgment  of  County  Court  of 
Steuben  county  appealed  from  affirmed,  with 
costs.    Opinion  by  Corlett,  J. 

Nellie  AmetL  Administratrix,  etc..  Respondent, 
V.  Ezekiel  M.  Hill  and  another,  Appellants.  — 
Judgment  appealed  from  reversed  and  refer- 
ence vacated  and  a  new  trial  ordered  before  a 
jury  at  the  circuit,  on  issues  to  be  framed  under 
the  direction  of  the  Special  Term.  Opinion  by 
Macomber,  J.;  Dwigfit,  P.  J.,  dissects. 

Ida  C.  Kurz,  Respondent,  v.  Henry  Fish,  Ap- 
pellant, Impleaded,  etc.—  Order  appealed  from 
affirmed,  with  ten  dollars  costs  and  disburse- 
ments.   Opinion  by  Corlett,  J. 

Wells  Paine,  Refipondent.  v.  Jeremiah  W, 
Chandler.  Appellant.  —  Judgment  appealed 
from  affirmed,  with  costs,  on  opinion  delivered 
at  Special  Term. 

John  Dobeon  and  another,  Repondents,  v.  Lucius 
B.  Wanier  Appellant.  Judgment  appealed 
from  affirmed.    Opinion  by  Macomber  J. 

David  K.  Bell  and  others,  Oonstltntinfir  Board  riT 
Health  of  the  Town  of  Brighton,  Respondent, 


y.  City  of  Rochester,  AppeUant.— Jodgmni 
appealed  from  afflrmud,  with  cocto.  Opinion 
by  Macomber,  J. 

Frederick  Goetzman  and  others,  Reapondents,  v. 
Irod  C.  Gallup,  Appellant.—  Order  of  Monroe 
Cocmty  Court  appealed  from  affirmed,  with  ten 
dollars  costs  ana  disbursements. 

In  the  Matter  of  the  Probate  of  the  Alleged  Will 
of  Potter  Austin,  Deceased,  Granger  Grlswold, 
Executor,  Proponent  and  Appellant,  v.  Jon»- 
than  Austin  and  others.  Contestants  and  Re- 
spondents.—  Decree  of  surrogate  of  Livinsston 
county  reversed  on  question  of  fact  ana  trial 
by  Jury  ordered  at  the  Livingston  Circuit,  with 
costs  of  this  appeal  to  abide  the  final  award  of 
costs     Order  to  be  settled  by  Macomber,  J. 

Edwin  K.  Bumham  and  another,  as  Executtn*, 
Respondents,  y.  Amos  U.  Cobo,  AppellanL— 
Order  appealed  from  affirmed,  with  ten  doUan 
costs  and  disbursements. 

La  Fayette  Colo,  Respondent,  y.  The  Ftil  Brook 
Coal  Company,  AppeUant.  —  Motion  for  a  re- 
argument  aenied.  Order  of  this  court  modified 
by  inserting  that  the  same  is  without  preindioe 
to  the  derendant^s  renewal  of  its  motion  at 
Special  Term  on  new  papers. 

Geoige  W.  Wells,  Appellant,  v.  Rnfns  A.  SlU^y 
and  others,  Reepondents. —  Motion  for  reergu- 
ment  deni(  d.    Macomber,  J.,  not  aitting. 

Herbert  R.  Ward,  Respondent,  v.  The  New  York 
Central  and  Hudson  River  Railroad  Company, 
Appellant.—  Motion  for  leave  to  appeal  to  the 
Court  of  Appeals  denied  upon  the  irerits,and 
not  upon  the  ground  of  alleged  laches  In  making 
the  motion. 

Matter  of  Lewis  H.Clark.  Taxpajer.etc.  Jlespond- 
ent,  v.  Andrew  F.  Sheldon,  County  Treasurer, 
AppeUant.  —  Motion  for  leave  to  appeal  to  the 
Court  of  Appeals  by  either  party  granted. 

Pliny  T.  Sexton,  Respondent,  v.  ^niy  Breeee, 
Appellant.— Motion  for  leave  to  appod  to  tlie 
Court  of  Appeals  granted.  Macomber,  J., 
taking  no  part. 

Matter  of  Accounting  of  John  H.  Hopkins,  Ex- 
ecutor, etc.— Motion  for  reargument  denied. 

Charles  D.  Thompson,  Respondent,  v.  Alexander 
McLane  and  others,  AppeUants.—RearKnn]eBt 
ordered  and  the  case  sent  back  for  resettlanent 
so  as  to  show  distinctly  what  quantity  of  ap- 
ples was  retained  by  the  plaintiiiin  rquevin. 

WlUiam  J.  Byam,  Appellant,  v.  Fremont  Hamp- 
ton. Respondent.—  Motion  for  leave  to  appnl 
to  the  Court  of  Appeals  denied. 

City  of  Rochester,  Respondent,  v.  Benjamin 
Simpson,  Appellant—  Motion  for  leave  to  vp- 
peal  to  the  Court  of  Appeals  granted. 

Andrew  Totten,  Respondent,  y.  The  New  Yorlc, 
Lake  Erie  and  Western  RaUroad  Company, 
Appellant. —  Motion  for  -reargument  or  for 
leave  to  appeal  to  the  Court  of  Appeals  denied. 

James  Becker,  Respondent,  v.  The  New  York, 
Lake  Erie  and  Western  Railroad  Company, 
AppeUant  —  Motion  for  leave  to  appeal  to  the 
Court  of  Appeals  denied. 

The  Town  of  Ontario,  Appellant,  v.  Frauds  A. 
Hill,  Supervisor,  etc.,  Re^>ondent— Judgment 
appealed  from  reversed  and  a  new  trial  granted, 
inth  costs  to  abide  the  final  award  of  costs. 
Opinion  by  Lewis,  J.;  dissenting  opinion  by 
Corlett,  J. 

EmeUne  C.  Fargo,  Respondent,  v.  John  M.  Fargo 
and  others,  Aopellants. —  Judgment  appealed 
from  reversed,  and  a  new  trial  granted  before- 
another  referee,  with  costs  to  abide  the  event. 

Austin  B.  Hathaway,  Respondent,  v.  Orient  In- 
surance Company.  Appellant.— Judgment  im- 
pealed  from  affirmed.    Opinion  by  Corlett,  J. 

Mary  MuUigan  as  Administratrix,  etc.  Respond- 
ent, V.  The  New  York  Central  and  Hudson 
River  Railroad  Company.  Appellant.— Judg- 
ment and  order  appealed  from  reveved,  and  a 
new  trial  granted,  with  costs  to  abide  tiie  event 
Opinion  by  Dwight,  P.  J.;  dissenting  cpinSon 
by  Corlett,  J. 
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l>«ol»loBB  luuid«d  down  Ootob«r  7, 9, 15, 

1890. 

LUUn  Stahl  v.  Richard  Stahl.— Motion  denied, 
witli  tea  dollard  coets. 

Ano  Fanner  v.  Emigrant  Indnatrial  Savings 
Bank.— Motion  diamiased.  , 

Bmeiine  £.  Yoonga  v.  TliomasH.  Borden.— Mo- 
tion ditfiniMed. 

Charlea  K.  Khinelander  v.  New  York  Elevated 
Railway  Ck>mpany.-- Motion  denied. 

George  Munro  v.  O.  G.  Smith  and  others.— Motion 
denied 

Edward  Schell  v.  The  Mayor,  etc,  of  the  City  of 
New  York  —  Motion  denied. 

In  the  Matter  of  Frank  H.  Gray,  e(c.~  Motion 
granted,  with  ten  dollars  costs. 

In  the  Matter  of  Charlotte  Kean,  Deceased  — 
Motion  for  leave  to  go  to  Coort  of  Appeals 
granted  and  order  signed. 

In  the  Matter  of  George  W.  McLean  v.  Manrioe 
Mansell. —  Motion  granted  nnless  appellant 
stipulates  to  aisue  appeal  at  November  Term 
and  pay  ten  dollars  costs  of  motion. 

Edward  K.  Collins  v.  Sarah  J.  Collins.—  Motion 
demed  upon  plaintifl  stipulating  to  aigae 
appeal  at  November  Term. 

Thomas  Makln  v.  Frederick  A.  Blossom.— Mo- 
tion sranted,  with  ten  dollars  costs. 

Sixth  Avenue  Railroad  Company  v.  Metropolitan 
Elevated  Railroad  Company.  —  Application 
denied,  with  costa. 

I>eolsioiui  lk»nded  down  October  94, 

1800. 

William  T.  Pitt,  Appellant,  v.  Charles  Kellogg, 
Respondent.— Oilier  afllnned,  with  costs. 
Opinions  by  Daniels,  J.,  and  van  Brunt,  P.  J. 

Julia  L.  Ellis,  Appellant,  v.  The  Mayor,  etc,  Re- 
spondent.- Interlocutory  Judgment  afflrmed. 
Opinion  by  Daniels,  J. 

In  the  Matter  of  the  Judicial  Settlement  of  the 
Accounts  of  Georgo  A  Powers,  Executor, 
etc.— Decree  affirmed,  with  costs.  Opinion 
by  Daniels,  J. 

Kokomo  Strawboard  Company,  Respondent,  v. 
Horace  Inman  and  another,  Appellants.— Judg- 
ment affirmed  upon  opinion  of  referee.  Opinion 
Par  Curiam. 

Illinois  Watoh  Company  and  others.  Respond- 
ents, V.  May  L.  Payne  and  others.  Appellants.— 
Judgment  affirmed  as  to  defendants  May  L. 
Payne  and  Augusta  L.  Bamber,  but  reversed  as 
to  defendant  Louise  Nellis;  new  trial  ordered 
and  costs  to  her  to  abide  event. —  Opinion  by 
Daniels,  J.;  dissenting  opinion  by  Van  Brunt, 
P.J. 

The  Postal  Telegraph  Cable  Company.  Appellant, 
v.  Hugh  J.  Grant,  Sheriff,  etc.,  Respondent- 
Judgment  aiBnned,  with  costs.  Opinion  Ftr 
Ounofn. 

Patrick  Kenney,  Respondent,  v.  The  Ocean 
Steamship  Company  of  Savannah,  Appellant.— 
Judgment  reversed  and  new  trial  ordered,  with 
costs  to  appellant  to  abide  event  Opinion  by 
Van  Brnnt,  P.  J. 

The  People  of  the  State  of  New  York,  Appellant, 
V.  Mark  Mayer,  Respondent.— Appeal  dis- 
missed.   Opinion  by  Van  Brunt,  P.  J. 

The  People  of  the  State  of  New  York,  ResDond 
ent,  V.  Robert  H.  Spriggs  Appellant.— Judg- 
ment affirmed.    Oplnioiiby  Brady,  J. 

William  H.  Thomas  and  others.  Respondents,  v. 
Henry  A.  Dickerson  and  others,  Appellants.— 
Order  reversed,  with  ten  dollars  costs  and  dis- 
bursements, and  the  attachment  vacated. 
Opinion  by  Daniels,  J. 

Christian  Eberspacher,  Appellant,  v.  Leopold 
Boehm,  Respondent.— Order  affirmed,  with  ten 
dollars  costs  and  disbursements.  Opinion  by 
Daniels,  J. 


The  People  of  the  State  of  New  York,  RespondF 
ent,  V.  Louis  Aldrich,  Appellant.— Jud^nent 
reversed  and  a  new  trial  onlered.  Opinion  by 
Daniels,  J. 

William  A.  Barwick,  Respondent,  v.  The  Gast 
Lithographic  and  Engraving  Company,  Appel- 
lant-Judgment and  order  affirmed.  Opuuon 
by  Daniels,  J. 

The  People  of  tl^  State  of  New  York  see  rel.  D. 
Willis  James  and  others  v.  Edward  Gilon  and 
others.  Assessors,  etc— Proceedings  reversed 
as  stated  in  opinion.  Opinion  by  Daniels,  J.; 
Van  Brunt,  P.  J.,  dissents. 

David  R.  Paige  and  others  v.  The  Mayor,  etc 

Herman  Clark  and  others.  Appellants,  v.  Abra- 
ham S.  Jackson,  Respondent.— Judgment 
affirmed.    Opinion  by  Daniels,  J. 

The  People  of  the  State  of  New  York  ex  rd. 
Chester  L.  Sciford  v.  Charles  F.  MacLean  and 
others.  —  Proceedings  reversed  and  relator 
restored,  with  costs  Opinion  by  Van  Brunt, 
P.J. 

Blanche  L  Andrews  v.  William  C.  Brewster  and 
others.  —  Judgment,  as  modified  bv  rainion, 
affirmed,  without  costs  of  this  appeal.  Ciplnion 
by  Van  Brunt,  P.  J. 

Samuel  M.  Lederer,  Appellant,  v.  Thomas  D. 
Adams,  Respondent.  —  Order  affirmed,  with 
ten  dollars  costs.    Opinion  by  Brady,  J 

Hamlin  Baboock,  Appellant,  v.  John  StimmeL 
Respondent. — Judgment  reversed,  new  trial 
ordered,  costs  to  appellant  to  abide  event. 
Opinion  by  Daniels,  j. 

Robert  F.  Farrell,  as  President,  etc.,  Appellant, 
V.  Louis  Cook  and  others.  Respondents.- 
Judgment  affirmed,  with  costs.  Opinion  by 
Daniels,  J. 

George  J.  Grossman,  Respondent,  v.  Richard  N. 
Waiters  and  another.  Appellants. — Judgment 
reversed,  new  trial  ordered,  coets  to  abide  event, 
unless  plaintifl  stipulate  to  reduce  judgment  as 
mentioned  in  the  opinion;  in  which  case  judg- 
ment, as  so  modified,  alnrmed,  without  costs. 
Opinion  by  Daniels,  J. 

Laura  M.  Thorp,  Appellant,  v.  Thomas  D. 
Adams,  Respondent.  —  Order  afflrmed,  with 
ten  dollars  costs.    Opinion  by  Brady,  J. 

The  People  of  the  State  of  New  York  ex  rd. 
Denis  J.  Mahoney  v.  Charles  F.  MacLean  and 
others.  —  Proceedings  affirmed  and  writ  dis- 
missed. Opinions  by  Van  Brunt,  P.  J.,  Brady 
and  Daniels,  J  J  ;  Brady,  J.,  dissenting. 

Charles  F.  Mattlage.  Respondent,  v.  The  New 
York  Elevated  luilroad  Company  and  others. 
Appellants.  —  Judgment  affirmed,  with  costs. 
Opinion  by  Daniels,  J. 

Riverside  Bank,  Appellant  v.  John  Totten,  Re- 
spondent, Impleaded,  etc— Jud^^ent  affirmed, 
Opinion  by  Daniels,  J. 

John  E.  Ackemum  and  others,  AppeUanta,  v. 
The  Astoria  Veneer  Mills  and  Lumber  Com- 
pany, Respondent.  —  Judgment  and  ordw 
affirmed,    opinion  by  Daniels.  J. 

Hannah  Nlrdlinger  and  others.  Respondents,  v. 
Isaac  Bernheimer,  Appellant.  —  Judgment 
reversed  and  new  trial  ordered,  with  coets  to  ap- 
pellant to  abide  event  Opinion  by  Van  Brunt, 
P.  J.:  dissenting  opinion  by  Daniels,  J. 

Susan  Jefferson,  Ji\,  and  others.  Respondents,  v. 
The  New  York  Elevated  Railroad  Company, 
Appellant  —  Judgment  affirmed,  with  costs. 
Opinion  by  Daniels,  J. 

Georee  liuber,  fRespondant  v.  William  H.  WOson, 
Appellant.  —  Judgment  and  order  affirmed. 
Opinion  by  DanielB,  J. 

John  H.  Stallman  and  others.  Appellants,  ▼. 
Agnes  L.  KImberly  and  others.  Respondents.— 
Oraer  affirmed,  with  ten  dollars  costs  and 
disbursements.    Opinion  by  Daniels,  J. 

Empire  Paving,  etc..  Company,  Respondent,  T. 
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ThomAS  J.  RoblDBOD,  Appellaut,  Impleaded, 
etc.— Order  reversed,  with  ten  dollars  coew 
and  disbareemeats,  and  motion  denied,  and 
the  bond  fi[iven' under  order  to  be  canceled. 
Opinion  by  Daniels,  J. 

Franklin  Alien  and  others,  Bxecators,  etc..  Ap- 
pellants, V.  I'harles  M  Stead,  Respondent,  Im- 
pleaded, etc.—  Order  modified  as  directed  in 
opinion,  and,  as  modified,  sfllrmed,  without 
costs  of  the  appeal.    Opinion  bv  Daniels,  J. 

Charles  F.  Starr,  Appellant,  v.  Charles  O.  Pat- 
terson, Respondent.—  Order  affirmed,  with  ten 
dollars  costs  and  disborsements.  Opinion  by 
Van  Brunt,  P.  J. 

Frank  Hoss,  Administrator,  etc..  Respondent,  T. 
Wallace  P.  Willett  and  others.  Appellants.— 
Order  modified  as  directed  by  opinion,  and,  as 
modified,  affirmed,  without  costs  of  the  appeal. 
Opinion  by  Daniels,  J. 

Be^amin  Mrker.  Jr..  as  Asslsnee,  etc..  Plaint- 
IfiT,  V.  Srastus  Crawford  ana  others.  Defend- 
ants.—Order  affirmed,  with  ten  dollars  costs 
and  the  disbursements  of  the  apoeal.  Opinion 
by  Daniels.  J. 

The  People  of  the  State  of  New  Yorkexrti. 
John  F  Cllne  v.  J.  Hampden  Robb  and  others, 
Respondents.— Writ  dismissed  and  Judgment 
of  commissioners  affirmed.  Opinion  by  Brady,  J 

In  the  Matter  of  the  Estate  of  Samuel  L\  man,  De- 
ceased.— Order  affirmed,  with  ten  dollars  costs 
and  dLebursemcnts.    Opinion  by  Brady,  J. 

Metropolitan  Elevated  Railway  Company,  Re- 
spondent, V.  Charles  Dngffin  and  others,  Ap- 
pellants. —  Order  affirmca,  with  ten  dollars 
costs  and  disbursements.  Opinion  by  Daniels,  J. 

Franklin  Allen  and  others.  Executors,  Respond- 
ents, V.  Harry  Allen  and  others,  Appellants.— 
Order  modified  as  directed  in  opinion,  and,  as 
modified,  affirmed,  with  ten  doUars  costs  and 
disbursements,  to  abide  the  result  of  this  ac- 
tion.   Opinion  by  Daniels,  J. 

In  the  Matter  of  John  E.  Murray,  an  Attorney. — 
Motion  granted  foreverdislwmng  the  respond- 
ent as  an  attorney  or  counselor  of  this  court. 
Opinion  Fer  Curiam. 

In  tne  Matter  of  the  Accounting  of  Executors  of 
Beniamin  A.  Kavanagh,  Deceased.  —  Motion 
denied. 

Ann  B.  Wynkoop,  Appellant  and  Respondent,  y. 
Mary  S.  Van  Buren  and  others,  Respondents 
and  Appellants.— Order  modified  as  directed 
in  opinion,  and,  as  modified,  affirmed.  Opinion 
by  van  Brunt,  P.  J. 

Ann  B.  Wynkoop.  Appellant  and  Respondent^  t. 
Mary  S.  Van  Burcn,  Respondent  and  Appel- 
lant.— Motion  to  dismiss  appeal  denied,  with- 
out costs. 

Thomas  Cavanagh,  as  Administrator,  Respond- 
ent, ▼.  Oceanic  Steam  Navigation  Company, 
Appellant.—  Order  reversed,  so  far  as  it  refuses 
to  strike  out  the  denial  of  the  fourth  allegation 
of  the  answer,  and  affirmed  in  respect  to  denial 
of  third  allegation  of  answer,  without  costs. 
Opinion  by  Van  Brunt,  P.  J. 

Almira  R.  Clare,  Respondent,  t.  Bdward  W. 
Crittenden,  Appellant.—  Order  affirmed,  with 
ten  dollars  costs  and  disbursements.  Opinion 
Per  Curiam. 

The  People  of  the  State  of  New  York  ex  rd. 
Daniel  Brooks  v.  Charles  F.  MacLean.  —Judg- 
ment affirmed  and  writ  dismissed.  Opinion  by 
Van  Brunt,  P.  J. 

The  People  of  the  State  of  New  York  ex  rd. 


Thomaa  Dermody  y.  John  MoClaye  and 
others.  —  Proceedings  affirmed  and  writ  dis- 
missed, with  costs.  Opinion  by  Van  Bnrnt,  P.  J. 

Archibald  C.Uaynes.  Respondent,  v.  J.  Blakeley 
Creighton,  Appellant.  — Order  reversed  and 
motion  denied,  without  costs,  but  with  the  dis- 
bursements on  the  appeal  to  the  defendanL 
Opinion  by  Daniels  J. 

Thomas  Vernon  and  othen.  Respondents,  v. 
J.  Blakely  Creighton,  Appellant.—  Order  re- 
versed, wlthotit  cosu,  but  with  the  disbnne- 
ments  on  appeal  in  favor  of  defendant  ^>peaL 
ing.    Opinion  by  Daniels,  J . 

John  H.  Hollander,  Appellant,  ▼.  Benzy  C.  Hall, 
Respondent.—  Order  affirmed,  witb  ten  dollars 
costs  and  disbursements.  Opinion  bv  Daniels^. 

The  People  of  the  State  of  New  York  ex  rd. 
Philip  Farley  v.  Charles  F.  MacLean  and 
others.  —  JuOjfcment  affirmed.  Opinion  by 
Daniels,  J. 

In  the  Matter  of  Application  of  Mary  A.  Beebe. 
etc.—  Order  affirmed,  w  ith  ten  dollars  costs  snd 
disbursements.    Opinion  "by  Van  Brunt.  P.  J. 

Percival  Everitt,  Respondent,  y.  The  Bveritt 
Manufacturing  Company,  Defendant. 

Isaac  F.  Densi  and  another.  Attaching  Creditors, 
Appellants.  — Order  affirmed,  with  ten  dollars 
costs  and  disbursements.  Opinion  by  Van 
Brunt,  P.  J. 

In  the  Matter  of  the  EsUte  of  McQueen. 

Pandrlfis  y.  McQueen.  — Order  modified  as  di- 
rected in  opinion,  and  as  modified  affinned. 
Opinion  by  Van  Brunt,  P.  J. 

John  M.  Jones  and  others,  PlaJntiffii,  t.  Henry 
J.  Newton,  Assignee,  and  others,  defendants.— 
Taxation  reduced  to  seventy-eight  dollars  snd 
affirmed  for  that  amount.  Opinion  by  Van 
Brunt,  P.  J. 

Clemens  Mnller,  Respondent,  ▼.  Charles  F  Post, 
Appellant. —  Order  modified  as  mentioned  in 
opinion,  and  as  modified  affirmed,  withont 
costs.    Opinion  by  Van  Brunt.  P.  •?. 

Martha  A.  Ferguson  and  others,  Plaintiirs^y.  Mary 
Isabelle  Neflson,  Defendant.—  Exceptions  sus- 
tained and  motion  for  new  trial  granted,  with 
costs  to  defendant  to  abide  event.  Opinion  by 
Van  Brunt,  P.  J. 

In  the  Matter  of  the  Estate  of  McQueen  - 
Keane  y.  McQueen.—  Order  modified  as  men- 
tioned in  opinion,  and  as  modified  affirmed. 
Opinion  by  Van  Brunt,  P.  J. 

John  R.  Drake.  Appellant,  v.  Stewart  L.  Wood- 
ford. Respondent.— Order  affirmed,  with  ten 
dollars  costs  and  disbursements.  Opinion  by 
Van  Brunt,  P.  J. 

The  People  of  the  State  of  New  York  ex  rci 
John  P.  Rouse  v.  Stephen  B.  French  and  others. 
Writ  dismissed.    Opinion  by  Brady.  J. 

James  E.  Bggleston,  Appellant,  y.  NtleM  Besch. 
Respondent.- Order  affirmed,  with  Ven  dollars 
costs  and  disbursements.  Opinion  by  Van 
Brunt,  P.  J. 

Geoive  B.  Heath,  Appellant,  y.  The  Metropolitan 
Exhibition  Company,  Respondent.— Juagment 
affirmed.  Opinion  by  Daniels,  J.;  dissenting 
opinion  by  Brady,  J. 

In  the  Matter  of  the  Application  of  the  Mayor, 
etc.,  relative  to  new  Parks,  etc. 

In  re  Tier.—  Motion  denied. 

Frank  W^ork  and  othors.Respondents,  y.  CjtosW. 
Rexford,  Appellant.  Impleaded,  etc.—  Order 
affirmed,  with  ten  dollara  costs  and  disburse- 
ments.   Opinion  by  Van  Brunt,  P.  J. 
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Stephen  Van  Hensselaer,  Appellant,  v.  Egberts. 
Wright,  Respondent. 

S.une  V.  Johu  JoBt  Shafer,  Respondent—  Motion 
^or  reargamenC  denied,  with  ten  dollars  costs. 
Opinion  by  Learned,  P.  J. 

The  People  of  the  State  of  New  York,  Appellant, 
V.  The  Manhattan  Mutuid  Insurance  Company 
of  Goshen.  N.  Y.,  Respondenu  ~  Order  re- 
versed. Final  order  reserved  until  February 
General  Term,  at  which  defendant,  on  notice, 
may  show  repainnent  of  capital.  Opinion  by 
LandonjJ. 

Alice  y.  Wooster,  Plaintiff,  ▼.  James  N.  Case 
and  others,  Def  endanta,and  three  other  cases. — 
Order  reversed,  without  costs,  and  with  leave 
to  plaintiff  in  first  action  to  renew  her  motion  as 
she  may  be  advised.   Opinion  by  Learned,  P.  J. 

The  Round  Lake  Association,  Respondent,  v. 
Bradford  R.  Krtlogg  and  others.  Appellants.— 
Order  for  injunction  reversed,  with  ten  dollars 
costs  and  prmting  disbnrsements,  and  motion 
for  injunction  denied,  with  ten  dollars  costs. 
Opinion  by  Learned.  P.  J. 

William  Collins,  Assignee,  Appellant,  v.  Elisha 
W.  Hydorn  and  others,  Respondents.— Judg- 
ment affirmed,  with  costs.  Opinion  by  Lan- 
don,  J. :  Mayham.  J.,  not  actlne. 

Bridget  Jordan,  Appellant,  v.  Anastatia  Gans 
ana  others.  Respondents. — Order  afflrmea, 
with  ten  dollars  costs  and  printing  disburse- 
ments.   Opinion  by  Landon,  J. 

Thomas  S.Yaughn,  Appellant,  v.  Mary  M.  Strong, 
Administratrix.  Respondent.  Nannie  L. 
Vaughn,  Appellant,  v.  MarvM.  Strong,  Admin- 
istratriXj  Respondent. — Judgment  reversed, 
new  trial  granted,  referee  discharged,  costs  to 
abide  event.    Opinion  by  Mayham.  J. 

George  H.  Walden,  Appellant, v.  Perry  W.  Eldred, 
Respondent.— Judgment  affirmed,  with  costs. 
Opinion  by  Mavham,  J. 

Pauline  Ft  iedlander.  Appellant,  v.  The  President 
etc.,  of  the  Delaware  and  Hudson  Canal  Com- 
pany, Respondent.  —Judgment  affirmed  on 
opmion  below,  with  costs. 

John  D.  Spicer  and  others.  Respondents,  y.  Ed- 
ward Snyder,  Appellant — Judcment  reversed 
unless  puuntift  stipulate  to  reduce  recovery  to 
$873.6S,  with  interest  and  costs,  and,  if  he  so 
stipulate,  then  affirmed  as  so  modified,  with 
costs.    Opinion  by  Landon,  J. 

Thomas  Gostello,  Appellant,  v.  George  B.  Eddy, 
Respondent  —Judgment  alBrmed,  with  costs. 
Opinion  by  Mayham.  J. 

Hiram  Miller,  Respondent,  v.  Henry  R.  Pierson 
and  others.  Appellants.— Judgment  affirmed, 
with  costs. 

Jesse  Billings,  Respondent,  v.  The  FItchburg 
Railroad  CompMiny,  Appellant.^— Judgment  ana 
order  afllrmed,  with  costs.  Opinion  by  Learned, 
P.J. 

Jacob  H.  Snyder,  Respondent,  v.  George  H.  Hear- 
man  and  others,  Appellants. — Order  and  decree 
of  surrogate  allowing  Snyder's  claim  reversed, 
with  costs  against  him  and  a  new  trial  of  said 
claim  ordered  before  surrogate,  of  Rensselaer 
county,  with  such  further  pnrocoedings  as  may 
be  proper  on  determination  thereof.  Opinion 
by  Landon.  J. 

Mary  E.  Abel,  Respondent,  ▼.  Benjamin  T. 
Brewster,  Appellant— Judgment  reversed,  new 
trial  granted,  costs  to  abide  event  Opinion 
by  Learned,  P.  J. 

The  Reformed  Dutch  Church  of  Summit,  Re- 
SDondent,  v.  William  L.  Harder  and  others, 
Appellants.— Judgment  and  order  affirmed, 
with  costs.    Opinion  by  Lnndon,  J. 

Absalom  .W.  Dieter,  Appellant  v.  Francis  C. 

Fallon,  Respondent.— Judgment  reversed,  new 

trial  granteo.  referee  discharged,  costs  to  abide 

^  event    Opinion  by  Leame4i,  P.  J.;  Mayham, 

.  J.,,  dissenting. 


Mary  Fisher,  Respondent.  ▼.  Niaeara  Fire  In- 
surance Company,  Appellant— Judgment  and 
order  affirmed,  with  costs.  Opinion  by  May- 
ham. J. 

The  liiectrioConstniction  Company,  Respondent, 
V.Jeremiah  Hefferuanandothers,  Appellants.— 
Order  affirmed,  with  ten  dollars  costs  and  print- 
ing disbursements.    Opinion  by  Learned,  P.  J. 

John  Garside,  Appellant  v.  The  Citv  of  Cohoes, 
Respondent  —  Order  affirmed,  with  ten  dollars 
costs  and  printing  disbursements.  Opinion  by 
Landon,  J. 

William  F.  Pitkin,  Administrator,  Appellant  ▼. 
Eliza  A.  Wilcox,  Administratrix,  Respond- 
ent —  Order  affirmed,  without  costs.  Opinion 
by  Mayham,  J. 

William  R.  l*ravis.  Respondent  ▼.  Julia  A.  Lee, 
Appellant — Judgment  reversed,  with  costs. 
Opimon  by  Landon,  J. 

James  McNutt,  Respondent,  v.  William  Shafer, 
Appellant  —  Judgment  affirmed,  with  costs. 
Opinion  by  Learned,  P.  J.,  Mayham,  J., 
dissenting. 

I^rederick  R.  Farwell  and  others.  Appellants,  t. 
Luden  J.  Prescott,  Respondent  —  Judgment 
affirmed,  with  costs.    Opinion  by  Landon,  J. 

John  H.  Shpehan,  Appellant  v.  Daniel  W.  Fleet- 
ham,  Respondent — Judgment  reversed,  new 
triU  granted,  costs  to  abide  event  Opinion  by 
Learned,  P.  J.;  Mayham,  J.,  dissenting. 

The  Round  Lake  Association.  Respondent,  ▼. 
Bradford  D.  KeVLogg^  Appellant.  —  Judgment 
and  order  afikmeaTwith  costs.  Opinion  by 
Learned,  P.  J. 

William  H.  Applebee,  Respondent,  y.  The  Albany 
Brewing  Company,  Appellant  —  Judgment 
afflrmed,  with  costs.    Opinion  by  Mayham,  J. 

Walter  Walls,  Appellant,  v.  Thomas  D.  Cole- 
man and  others.  Respondents.  —  Judgment  of 
County  Court  aflirmed,  with  costs.  Opinion 
by  Learned,  P.  J. 

Daniel  J.  TerwiUiger,  Respondent,  v.  Sarah  F. 
Beecher  and  others,  Appellants.  —  Judgment 
reversed,  new  trial  granteo,  costs  toabide  event 
Opinion  bv  Landon,  J. 

GeorgeG.  Firth,  Respondent,  v.  Cornelius  Veeder, 
Appellant  —Judgment  affirmed,  with  costs. 
Opmion  by  Mayham,  J. 

Deolalona  handed  down  Deoember  IS, 

1800. 

Rachael  S.  Lynk,  by  Guardian,  Respondent, 
v.  Charl^  weaver,  Appellant  —  Order  af- 
firmed, with  ten  dollars  costs  and  printing 
disbursements. 

Abram  V.  Morris,  Appellant,  v.  John  McFarlan 
and  others,  Respondents.— Order  affirmed, 
except  as  to  the  part  permitting  defendant  to 
make  marks  on  notes;  as  to  that  fact  reversed, 
no  costs. 

Fred  P.  Allen,  Assignee,  etc..  Appellant,  v.  Isaac 
McConihe,  Respondent  —  Judgment  afflrmed 
on  opinion  of  referee. 

The  Phoenix  Mills,  Appellant,  v.  James  A.  Miller 
and  others,  Respondents.  —Judgment  affirmed, 
with  costs.    Opinion  by  Learned,  P.  J. 

Patrick  Fox,  Respondent  v.  Robert  Dixon,  as 
Overseer,  etc..  Appellant.  —  Judgment  and 
order  reversed,  new  trial  granted,  costs  to 
abide  event.    Opinion  by  Learned,  P.  J. 

John  Borley.  Respondent,  v.  Wheeler  A  Wilson 
Manufacturing  Co.,  Appellant  —  Judgment 
afflrmed.  with  costs.  Opinion  by  Learned,  P.  J. 

Benjamin  F.  Dinirlcy,  Appellant  v.  The  Star 
Knitting  Company,  Respondent.  —  Judgment 
affirmed,  with  costs.     Opinion  by  Mayham,  J. 

Madeline  Keenan  and  others.  Respondents  v. 
Anne  ^eemm,  Appellant — Judgment  afflrmed, 
with  costs,  and  with  leave  to  defendant  in 
twenty  days  after  notice  of  this  judgment, 
upon  payment  of  costs  below,  and  of  this  ap* 
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peal,  to  withdraw  dcmarrer  and  answer  oyer  on 
opinion  of  court  below. 

Fred.  H.  Hill,  Uespondent,  v.  Llneas  8.  Belden, 
Appellant.— Order  vacating,  etc.,  reversed,  with 
ten  dollars  costs  and  printing  aisborsements, 
and  motion  to  vacate  denied,  with  ten  dollars 
costs. 

James  W.  Tufts,    Respondent,   v.   George  B. 

Thorp,  Appellant Order  afllnned,  with  ten 

dollars  costs  and  printing  disbursements. 

Fred.  Scheidig,  Appellant,  v.  Edward  H.  Bemis 


and  others.  Respondents.— Judgment  reversed, 
referee  discharguu,  new  trial  granted,  costs  to 
abide  event.    Opinion  bj  Learned,  P.  J. 

Nancy  Bezford,  Appellant,  v.  George  W.  Hawn 
and  others.  Respondents .  — Judgment  reversed, 
new  trial  granted,  referee  discharged,  costs  to 
abide  event. 

Harmon  N.  Van  Benschoten,  Bespondent,  v. 
Rodney  A.  Gilbert,  Appellant.— Judgment  of 
County  Court  and  of  Justice  of  the  peace  af- 
llrmcd,  with  costs. 


Fourth  Department,  November  Term,  1890. 


Maria  Yan  Orman,  Appellant,  v.  Jacob  Van  Or- 
man.  Respondent.  -  Decree  of  the  surrogate  of 
Tompkins  county  reversed  and  a  new  trial 
ordered  before  a  Jury  In  a  Circuit  Court  of 
Tompkins  county  of  the  questions  (l)i  whether 
the  oeceased,  at  the  time  of  the  execution  of 
his  will  on  June  IS,  lt)8l,  possessed  testament- 
ary capacity;  (2)  whether  the  will  then  exe- 
cuted by  the  deceased  was  procured  by  undue 
influence ;  with  the  costs  of  the  appeal  allowed 
to  the  appellant.  **  payable  out  of  the  estate  or 
fund.''  (Section  2589  of  the  Code  of  Criminal 
Procedure.)    Opinion  by  Hardin,  P.  J. 

Caroline  B.  Nlcnols.  as  Administratrix,  Re- 
spondent, V.  Josian  B.  Mormw  and  others, 
Appellants.— Judgment  aflirmed,  with  costs. 
Opmion  by  Martin,  J. 

John  Johnson,  Appellant,  v.  Louisa  C.  Snell, 
as  Execntrix,  and  others,  Respondents.— Judg- 
ment aflirmed,  with  costs.  Opinion  byMer- 
win,  J. 

Deborah  Taylor  Lee  and  others.  Plaintiffs,  v. 
Charlemagne  Tower,  Jr.,  and  others.  Execu- 
tors, and  others.  Def endanu.  —  J  udgment 
ordered  in  accordance  with  the  opinion  of 
Merwin,  J.,  and  to  bo  settled  by  him  apon  five 
days  notice.    Opinion  by  Merwin,  J. 

William  Beach,  Kespondent,  v.  The  CItv  of  E1- 
mira.  Appellant.  —Judgment  aflirmed,  with 
costs.    Opinion  by  hardin,  P.  J 

The  Phoenix  National  Bank,  Respondent,  v. 
A.  B.  Cleveland  Company  (Limited),  and  others. 
Appellants.-  Interlocutory  Judgmeniafllrmed, 
with  costs,  but  with  leave  to  the  appellant,  on 
payment  of  the  costs  of  demurrer  and  the  costs 
of  this  appeal,  to  withdraw  their  demurrer  and 
answer  within  twenty  days  after  a  copy  of  a 
Judgment  of  this  court  shall  have  been  served 
afiirming  the  Judgment  of  the  Special  Term. 
Opinion  l)y  Martin,  J. 

The  People  of  the  State  of  New  York,  Respond- 
ent, V.  Nicholas  N.  Bellinger,  Appellant.— 
Conviction,  ordera  and  Judgment  reversed,  and 
a  new  trial  ordered  in  tne  rourt  of  Hessions  of 
Onondaga  county,  to  which  court  the  proceed- 
ings are  remitted.    Opinion  by  Hardin   P.  J. 

Jerome  W.  Staring,  Respondent,  v.  The  Western 
Union  Telegraph « 'ompany.  Appellant— Judg- 
ment and  order  aflirmed.  with  costs.  Opinion 
by  Martin  J.:  Hardin,  P.  J.,  not  sitting. 

Charles  B.  Whittaker  as  Administratrix,  Appel- 
lant, V.  The  President.  Managers  and  Company 
of^the  Delaware  and  Hudson  Canal  Company. 
Respondent. — Judgment  and  order  reversed 
on  tne  exceptions  and  a  new  trial  ordered,  with 
costs  to  abide  the  event.  Opinion  by  Hardin, 
P.J. 

The  People  of  the  State  of  New  York,  Respond- 
ent, v.  Owen  H.  Loftus.  Appellant.— Convic- 
tion, order  and  Judgment  mversed,  and  a  new 
trial  ordered  in  the  Court  of  Sessions  of  Broome 
coiintv,  to  which  court  the  proceedings  are  re- 
mittra.    Opinion  by  Hardin,  P.  J. 

First  National  Bank  of  Carthage,  Appellant,  ▼. 
Ooige  E.  Yost,  Respondent— . I  ndgment 
affirmed,  with  costs.    Opinion  by  Merwin,  J. 


First  National  Bank  of  Jersey  City,  Appellaiit,  v. 
Orren  G.  Staples  and  another.  Respondents.— 
Judgment  affirmed,  with  costs.  Opinion  by 
Merwin,  J. 

Orren  G.  Staples,  Respondent,  v.  Copdy  A. 
Nott,  Appellant,  Impleaded,  etc.  —  Jodanent 
affirmed,  with  costs.    Opinion  by  Mmm,  J. 

In  the  Matter  of  the  Judicial  Settfement  of  Ae- 
connts  of  Ellen  A.  Clark,  Surviving  Executrix, 
etc.  —  Decree  of  the  surrogate  of  Chenango 
county  aflirmed,  withont  costs.  Opinion  by 
Hardin,  P.  J. 

Cornelia  P.  Hotchkin,  Respondent,  v.  Angnetus 
Martin  and  another,  AppcUantb  —Judgment 
reversed  and  a  new  trial  ordered  before  another 
referee,  with  costs  to  abide  the  event.  Opinirn 
by  Martin,  J. 

Capital  City  Bank,  Appellant,  v.  First  Nations! 
Bank  of  Syracuse  and  others,  Rcpcndente.— 
Judgment  affirmed,  with  costs.  Opinion  by 
Merwin,  J. 

Charles  D.  Collins,  Appellant,  v.  The  Vlllsge  of 
Little  Falls,  Respondent.  —  Motion  deuiid, 
without  costs. 

Timothy  Daaey,  PlaintliT,  v.  William  I.  Skinner 
and  others.  Defendants.  —Motion  for  lea\e  to 
appeal  to  the  Court  of  Appeals  denied.  Bardin 
P.  J.,  not  sitting. 

Thomas  R.  McQuade  v.  Lodema  ScrelFord— 
Motion  granted,  with  ten  dollars  costs,  nnlcsi 
appellant  witbin  thirty  days  either  serve  his 
proposed  case  and  exceptions,  leave  to  do  ^  hich 
Is  given,  or  the  printed  papers  In  case  of  his 
desire  of  being  heard  on  the  Judgment-roll 
alone,  and  in  case  either  is  done,  then  tliis 
motion  is  denied  without  costs. 

Isaac  Matteson,  Respondent,  v.  Edward  Trscy, 
Appellant.—  Order  affirmed,  with  ten  dollars 
costs  and  disbursements. 

Ed.  B.  Buck,  Respondent,  v.  Minnie  A  Bock, 
Appellant.— Order  affirmed,  viithont  costs. 

Wilson  H  Gardenler,  Appellant,  v.  Osw^o  City 
Savings  Bank  and  others.  Respondents  —Older 
affirmed,  with  ien  dollars  costs  and  disburse- 
ments. 

The  Bagley  A  Sewall  Company,  Appellant,  v. 
The  Saranac  RWer  Pulp  and  Paper  Company, 
Respondent.— Order  affirmed,  with  ten  dol- 
lars costs  and  disbursements. 

Delora  M.  Hnnter  and  another,  Admlnlstratois, 
etc..  Respondents,  v.  The  Coopentown  and 
Susquehanna  Valley  Railroad  Company,  Ap- 
pellant.—Judgment  and  order  aflirmed,  with 
costs. 

John  Savelle.  Appellant,  v.  George  W.  Wanfel 
and  others.  Respondents.— Order  affirmed,  with 
ten  dollara  costs  and  disbursements. 

Dwight  H.  Murray,  Respondent,  t.  Antonio 
Battna,  Appellant.— Order  affirmed,  with  ten 
dollars  costs  and  disbursements. 

Henry  Hallenbeck,  Appellant,  v.  Giles  Hallen- 
beck  and  Lewis  M.  Smith,  Rwpondenti.— 
Order  affirmed,  with  ten  dollars  costs  and  dis- 
bursements. 

William  O  Mills.  Respondent,  r.  The  New  Yoik 
Ontario  and  Western  Railroad  Oooapaay,  Ap 
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pellant.'^adgmeiit  and  order  affirmed,  with 

ooets. 
Lather  Q.  WIUiamSfRespondent,  v.  The  New 

York,  Ontario  and  Western  Ballroad  Company, 

Appelant  — Judgment  and  order  affirmed,  with 

costs. 
Lewis  H.  Emerson,  Respondent,  v.  The  New 

fork,  Ontario  and  Western  Railroad  Company. 

Appellant.— Judgment  and  order  affirmed,  with 

C08tS. 

Loois  Bernstein,  Respondent,  v.  Sarah  Goldman. 
Appellant.— Judgment  of  the  County  Court  of 
Oneida  county  affirmed,  with  costs. 

Mary  T.  Webb,  Respondent,  v.  Oavln  Morton. 
Appellant.— Judgment  of  the  County  Court  of 
Onondasa  county  affirmed  with  costs. 

Marnret  Murray,  Respondent,  v.  John  Bierhardt 
and  another,  AppellantB —Judgment  of  the 
County  Court  or  Onondaga  county  affirmed, 
with  costs. 

The  People  of  the  State  of  New  Tork  ex  rd. 
Stalham  W.  Sherman  v.  Albert  V.  Seaton.— 
Judgment  ordered  for  the  plaintiff.  Held,  that 
there  was  no  yacancy  in  the  office  of  excise 
commissioner  when  the  defendant  claims  his 
appointment  was  made. 

Wilson  H.  Oardenier,  Appellant,  v.  Michael 
Taylor  and  others,  as  Officers  and  Trustees  of 
Oswego  Mutual  Savings  and  Aid  Association, 
Respondent.— Interlocutory  judgment  af- 
firmed, with  costs. 

The  People  of  the  State  of  New  Tork  ex  rd. 
Agnes  Moulton,  Appellant,  v.  Frank  Moulton, 
Respondent.— Order  modified  by  striking 
therefrom  that  portion  thereof  allowing  costs 


and  disbursements  agamst  the  relator,  and  a 
provision  Inserted  in  said  order  to  the  effect 
that  neither  party  shall  have  costs  against  the 
other,Sand  as  thus  modified  the  order  is  affirmed, 
without  costd  of  thid  appeal  to  either  party. 

Sarah  Briggs,  Appellant,  v.  James  B.  WUliaros  and 
another,  Respondents.  —  Judgment  reversed, 
without  costs  to  either  party,  and  a  new 
trial  ordered,  with  leave  to  plaintiff  to  bring 
in  as  parties  the  persons  interested  in  the  fund. 
Judgment  to  be  settled  before  Mr.  Justice 
Manin  on  five  days*  notice.  Heldy  (1)  that  the 
Judgment  appealed  from  does  not  bind  all 
parties  interested  In  the  fund;  (2)  that  an  ad- 
judication as  to  the  amount  needed  for  the  sup- 
port of  the  plaintiff  cannot  be  made  until  ail 
the  parties  interested  in  said  fund  are  brought 
before  the  court. 

In  the  Matter  of  the  Estate  of  George  C.  Bron- 
son,  Deceased. 

Nancy  Bronson,  Appellant,  v.  Joslah  Bronson 
and  others.  Respondents.— Decree  of  the  sur- 
rogate of  Oswego  county  reversed,  with  costs 
of  the  appellant  payable  out  of  the  fund. 

Georce  w.  Venable  and  others.  Appellants,  v. 
Le  Grand  HoUon,  Respondent.- Judgment  of 
the  County  Court  of  Onondaga  county  affirmed, 
with  costs. 

The  Robert  Graves  Company,  Respondent,  v. 
Nathaniel  Ayres,  Appellant.— Order  reversed, 
with  ten  dollars  costs  and  disbursements,  and 
motion  granted. 

Ckarlcs  A.  Stone,  as  Overseer,  etc.,  Respondent, 
V.  Peter  B.  Launt,  Appellant.— Order  affirmed, 
with  ten  dollars  costs  and  disbursements 
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George  W.  Didsbury,  Appellant,  v.  J  Wesley 
Van  Tassel,  Sheriff,  etc..  Respondent.— Judg- 
ment and  order  denying  new  trial  affirmed, 
wlthcosu.  Opinion  by  Prart,J.;  Dykman,  J., 
not  sitting. 

Amelia  VrMenbiiivh,  Respondent,  ▼.  The  New 
Tork  Central  and  Hudson  River  Railroad  Com- 
pany, Appellant.- iludgment  and  order  deny- 
ing new  trial  afllrmed,  with  costs.  Opinion  by 
Dykman,  J. 

John  Power,  Executor,  etc..  Respondent,  v.  John 
Speckman.  Appellant.  —  Judgment  affirmed, 
with  costs.    Opinion  by  Barnard,  P.  J. 

The  Mayor,  etc  ,  of  the  tity  of  New  Tork,  Re- 
spondent. V.  Mary  Wright,  Appellant.— Judg- 
ment affirmed,  with  costs.  Opinion  by  DyK- 
man,  J.;  Barnard,  P.  J.,  not  sitting. 

Cyrus  J.  Marshols,  Respondent,  v.  MaryB. 
Reynolds  and  another.  Appellants. — Judgment 
affirmed,  with  costs.  Opinion  by  Barnard, 
P.  J.:  Dykman,  J.,  not  sitUns. 

Edward  J.  Curtin,  Respondent,  v.  William  H. 
Cnrtin,  Appellant.  —Judgment  reversed  and 
new  trial  flranted.  costs  to  abide  event. 
Opinion  by  Barnard  P.  J.;  Dykman,  J.,  not 
■ittins. 

Edward  J.  CnrtlxL  Respondent,  v.  William  H. 
Curtin  and  wife.  Appellants.  —Judgment 
affirmed,  with  costs.  Opinion  by  Barnard, 
P.  J. 

Mary  Hoskins,  Administratrix,  v.  James  Stew- 
art.—Motion  denied. 

Frank  H.  Matthews,  Plaintiff,  v.  Peter  Gilleran, 
Defendant.— Order  denying  motion  to  vacate 
attachment  affirmed,  with  costs  and  disburse- 
ments. Opinion  by  Dykman,  J.;  Pratt  J., 
not  sitting. 

Sarah  M.  Wilson,  Respondent,  v.  Debbv  Ann 
McGregor,  Appellant.— Order  affirmed,  with 
costs  and  disbursements .  Opinion  by  Pratt  J . ; 
Barnard.  P.  J.,  not  sitting. 

William  Watson  t.  Albert  Bens.— Motion  for 


reargument  granted.  Opinions  by  Barnard, 
P.  J\,  and  Dykman,  J. 

The  People  of  the  State  of  New  Tork,  Respond- 
ent, V.  Samuel  Henschel,  Appellant. —  Convlc- 
tiou  and  Judgment  affirnied.  Opinion  by  Bar- 
nard, P.  J. 

The  People  of  the  State  of  New  Tork,  Respond- 
ent, V.  William  P.  binell,  Appellant.  —  Convic- 
tion and  judgment  affirmed.  Opinion  by  Dyk- 
man, J. 

Matter  of  Judicial  Settlement  of  Amos  Denton  *s 
Estate.— Decree  of  surrotrate  modified  by  giv- 
ing share  to  survivor  and  not  to  widow,  costs 
to  appellant  out  of  estate.  Opinion  by  Bar- 
nard P.  J.;  Dykman,  J.  dissenting^ 

Henry  T.  Dnrvea,  Respondent,  v.  William  D. 
Andrews  and  another.  Appellants.— Judgment 
and  order  denying  new  trial  affirmed,  with 
costs.  Opinion  by  Pratt,  J.,  Barnard,  P.  J., 
not  sitting. 

Julia  Roach  V.  The  Long  Island  Ridlroad  Com- 
pany. —Appeal  withdrawn. 

Charles  Haray.  Respondent,  v.  The  New  Tork 
Central  and  Hudson  River  RaUroad  Company, 
Appellant.  —Judgment  and  order  denying 
new  trial  affirmed,  with  costs.  Opinion  by 
Barnard,  P.  J. 

Cornelius  E.  Kene,  Respondent,  v.  William  R. 
Bergholz,  Appellant. -Judgment  and  order 
denying  new  trial  affirmed,  with  costs.  Opinion 
by  Pratt,  J.;  Barnard,  P  J.,  not  sitting. 

John  Powers  v.  George  B.  Valentine.  •> Judgment 
affirmed  for  non-submission  of  papers.  Dyk- 
man, J ,  not  sitting. 

Orlando  Hand  v.  Abram  S.  Hewitt  —  Judgment 
affirmed  for  non-submission  of  c^se  under 
order,  with  costs. 

Alexander  M.  Hunter,  Respondent,  v.  Clara  L. 
Walter  and  others,  Appellants.  —  Judnrment 
affirmed,  with  costs.  Opinion  by  Barnard.  P.,J. 

James  B.  Swaln,Re8pondent,v.  Samuel  M.  Pctten- 
gill,|Appellant.— Order  reversed,  with  costs  and 
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disburnementii,  aud  motion  grauted,  with  coeta. 
Oiiiniou  by  Barnard,  P.  J.,  Prait,  J.,  not  bittmg. 

Rol)ert  £.  tiuutti,  Ketpondent.  v.  Tbereaa  8. 
Collius  and  others,  AppcUauts.  —  Judgment 
affirmed,  with  coatn.  Opluiou  by  Barnard^  P>  J« 

Waaiiingtou  Bulicley,  Appellant,  v.  Catharine 
Uealy,  Respondent. — Judgment  affirmed,  with 
cosis.  Opinion  by  BamarC  P-  J.;  Dykman,  J., 
not  sitting. 

Patriclc  J.  Flannery  v.  Asian  Battagan.  —  Order 
confirming  award  of  arbitration,  and  order 
denying  motion  to  yacate  award  affirmed,  with 
costs  and  disbursements.  Opinions  by  Barnard, 
P.  J.,  and  Pratt,  J.;  Dykman,  J-«  not  silting. 

James  H.  Moran,  Appellant,  v  The  Boara  of 
Trustees  of  the  Village  of  White  Plains,  Re- 
spondents —  Judgment  affirmed,  with  costs. 
Opinion  by  Pratt.  J.,  Dykman,  J.,  not  sitting. 

Theodore  McKnskie,  Appellant,  ▼.  John  Hen- 
drickson.  Respondent. —Order  setting  aside 
taxation  reversed,  with  costs  and  dtsborse- 
mcnts,  and  motion  denied,  with  costs.  Opinion 
by  Barnard,  P.  J. 

Joseph  Woermann.  Respondent,  y.  Berend  Baa^, 
Appellant.  —  Order  denviug  motion  to  dismiss 
complaint  affinncd,  with  costs  and  disburse- 
ments.   Opinion  by  BamanLP.  J. 

Henry  C.  Martin  v.  Martha  M.  Hayier.  —  Motion 
granted  for  correction  of 'judgment  by  striking 
out  "  appellant,**  and  denied  as  to  reargnment. 
Opinions  by  Barnard,  P.  J.,  and  Dykman,  J. 

Matter  of  Application  of  WlUiam  T.  Byrnes.  — 
Order  reversed,  with  costs  and  disbursements, 
and  motion  denied,  with  costs.  Opinion  by 
Barnard,  P.  J.;  Pratt,  J.,  dissenting. 

Matter  of  Estate  of  James  D.  Prout,  Deceased.  — 
Order  of  surrogate  affirmed,  with  costs.  Opinion 
bj  Dyknum,  J. 

William  P.  Willis  and  others.  Appellants,  v.  Au- 
relins  S.  Sharp  and  others.  Respondents.— 
Part  of  order  that  the  plaintiff  pay  back  money 
affirmed.  Part  of  order  that  tne  receiver  pay 
over  monev  affirmed,  with  costs.  Opinion  by 
Dykman,  J. 

Mary  P.  Taggart.  Plaintiff,  ▼.  Mary  G.  Rogers 
and  othersTDefendants.-  Motion  for  new  trial 
denied,  with  costs.    Opinion  by  Pratt,  J. 

Matter  of  Petition  of  William  Watson.— Order 
denying  application  affirmed,  with  costs.  Opin- 
ion oy  Barnard,  P.  J.'^ratt,  J^  dissenting. 

Matter  of  Probate  of  Will  of  Peter  Paul  Ma- 
honey. —  Decree  of  surrogate  rejecting  wfll  re- 
versed and  issues  orderca  to  be  tried  by  a  jury 
at  the  Kings  County  Circuit.  Order  to  be  set- 
tled by  Jndge  Dykman.  Opinion  by  Dykman,  J. 

Blla  S.  Hadley.  Appellant,  v.  Mary  J.  Reed,  as 
Administratrix,  Responaent  —  Judgment  af- 
firmed, with  costs.  Opinion  by  Pratt,  J.;  Dyk- 
man, J.,  not  sitting. 

George  Tabor  v.  William  J.  Gilflllan.—  Judgment 
affirmed,  with  coats.    Opinion  by  Barnard,  P.  J. 

Bnoch  C.  Swain,  Respondent,  v.  William  H. 
Schieffelln  and  othcra,  Appellante. — Jndgment 
and  order  denving  new  trial,  and  order  ref  using 
to  reduce  verdict  to  fifty  dollars  affirmed,  with 
costs.    Opinion  by  Dykman,  J. 

John  Thompson,  Respondent,  v.  P.  Sanf ord  Ross 
and  another,  .\pi)ell.ints.— Judgment  and  order 
denying  new  trial  affirmed,  witn  costs.  Opin- 
ion bv  Barnard,  P.  J.;  Pratt,  J.,  dissenting. 

Thomas  J.  Cliitx*,  Appellant,  v.  The  Emigrant 
Industrial  Ravings  Bank,  Respondent. — Judg- 
ment affirmed,  with  costs.  Opinion  by  Dyk- 
man, •!.;  Barnard,  P.  J.,  not  sitting. 

Thomas  Hendorson  and  another,  Respondents,  v. 
Benoit  Ws'jserman,  A{>pcllaiit. — •Tudgmentand 
order  denyine  new  tri<;l  affirmed,  with  costs. 
Opinion  by  Barnard,  P.  J. 

James  T.  McCormlck.  Respondent,  v.  George  W. 
Vonable  and  others.  Appellants.— Judgment 
affirmed,  with  costs.    Opinion  by  Barnard,  P.  J. 

Matter  of  Estate  of  Chauncey  S.  Stevens.— Order 
of  surrogate  affirmed,  with  costs.  Opinion  by 
Pratt,  J. 


Augustas  A.  Levey,  Trustee,  etc.,  and  another. 
Appellants,  v.  Union  Point  Works,  Respond- 
ent.- •]  udgment  affirmed,  with  cosu.  OpinioB 
by  Barnard,  P.  J. 

Matthew  Marx,  Respondent,  ▼.  The  Press  Pub- 
lishing Company,  Appellant.— Judgment  and 
order  denying  new  trial  affirmed,  with  costa. 
Opinion  by  Dykman,  J.;  Barnard,  P.  J.,  not 
sitting. 

Juhetta  Perkins,  Appellant,  r.  WnUam  W.  Whlt> 
ney  and  others.  Respondents.  —  Orders  r»> 
versed,  with  costs  of  one  appeal.  Opinion  bj 
Dykman,  J.;  Barnard.  P.  J,  dissenting. 

Matter  of  Estate  of  Peter  werry,  Deceased.— 
Decree  of  surrogate  modified  so  ss  to  divide 
the  entire  residue  among  the  daughters  men- 
tioned In  the  sixth  clause  of  the  will,  coete  to 
appellant  out  of  estate.    0|^on  by  Barnard, 

The  F^ple  of  the  State  of  New  T  ork  or  rtl. 
Trustees  of  School  District  Number  Twenty- 
five  of  the  Town  of  Hempstead.  AppellanL 
V.  The  Board  of  Town  Auditors  of  Hempstead 
and  others.  Respondents.— Order  denying  writ 
of  mandamus  affirmed,  with  fifty  dollars  coeta. 
Opinion  by  Pratt,  J. 

Edward  L.  Kelsey.  Apfwllant,  v.  Robert  Buxgeas, 
Respondent.  —  Judgment  and  order  denying 
new  trial  reversed  and  new  trial  granted,  coata 
to  abide  event  Opmion  by  Barnard,  P.  J. ; 
Dvkman,  J.,  not  sitting. 

Srvin  A.  Barrett,  Respondent,  v.  George  W. 
Bayer,  Appellant.  —  Judgment  afllnned^  with 
costs.    Opinion  by  Dykman.  J. 

Lewis  H.  Carpenter  and  others,  Appellants,  ▼. 
Coles  A.  Caipenter  and  others.  Respondenta.— 
Judgment  as  to  Homestead  and  Downing  f  aima 
affirmed,  with  costs.  Judgment  as  to  dock 
property  reversed  and  new  trial  granted,  costs 
to  abide  event.  Opinion  by  Dykman  J.;  Barn- 
ard, P.  JN,  for  affirmance  as  to  bothparoela. 

Carl  K.  E.  ucyne  v.  John  Doerfler,  as  Executor.— 
Motion  denied  for  reargnment  and  leavegranted 
to  appeal  to  Coart  of  Appeals. 

Charles  H.  Southard,  Appellant,  t.  John  J.  Car- 
ley  and  another.  Respondents.— Judgment  and 
Older  denying  new  trial  afiirmed,  with  coats. 
Opinion  by  Dykman,  J.;  Barnard,  P.  J.,  not 
sitting. 

Matter  of  Application  of  Kings  County  Elei^ded 
Railroad.— Order  recommending  report  as  to 
lands  of  Bryer  affirmed,  wlUi  costs.  Opinion 
by  I»ratt,  J. 

Warren  Foote.  Plaintiff,  v.  Richard  D.  Stiyker 
and  another.  Defendants.— Motion  denied,  wlUi 
ten  dollars  costs.    Opinion  by  Barnard,  P.  J. 

Matter  of  Estate  of  Benjamin  W.  Sherwell.— 
Order  of  surrogate  exempting  from  taxation 
$1,600  reversed,  with  ten  dollars  costs  out  of 
estate.    Opinion  by  Dykman,  J. 

Grant  B.  Taylor,  Respondent,  v.  P.  Elbert  Noa- 
trand.  Appellant.— Judgment  afiirmed,  with 
costs.  Opmion  by  Batnard,  P.  J.-,  Pratt,  J., 
dissenting. 

Matter  of  Estate  of  Brewster  J.  Alliaon.— Order 
of  surrogate  affirmed,  with  costs.  Opinion  by 
Barnard,  P.  J. ;  Dykman,  J.,  dissenting. 

Mary  B.  Briggs,  Executrix.  Respondent,  v.  Amoa 
9.  Briggs.  Appellant.— J nd^ent  reversed  and 
new  trial  gran  toil  at  Special  Term,  costs  to 
abide  event.    Opinion  by  Barnard.  P.  J. 

Matter  of  Petition  of  Hubert  O.  Thompson.— 
Order  con  Arming  award  as  to  Helen  M.  Diggles 
affirmed,  with  costs.     Opinion  bv  Dykman,  J. 

Matter  of  Probate  of  Codicil  of  Abraham  Dates, 
Deceased. — Decree  of  surrogate  affirmed,  with 
costs.    Opinion  by  Barnard,  P.  J. 

Oliver  T.  Nanny,  Respondent,  v.  Amy  L  Fancfaer 
and  others,  Appellants.  —  Order  overruling 
demurrer  to  complaint  and  judgment  thereon 
affirmed,  with  costs.  Opinion  by  Dykman,  J.; 
Barnard,  P  J  ,  not  sitting. 

Ann  Darling  v.  Isa belle  T.  Littlejohn. — Judgment 
for  plaintiff  upou  submitted  caae  that  defend' 
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ant  most  perfonn  his  contract.  Opinion  by 
Pratt,  J. 

Mfttter  of  Application  of  Edward  B.  Long.— 
Order  and  Juosmeut  afflrnMd,with  costs.  Opin- 
ion by  PrattTj.;  Bartlett,  J.,  concon  in  resalt. 

Matter  of  Application  of  Atlantic  Avenue  Rail- 
road Company.— Baport  of  commiBsionen  and 
order  oonflrming  the  aame  affirmed.  Opinion 
by  Dykman,  J 

I>«oUiona  h»iid«d  down  Deo.  11»  1890. 

The  People  of  the.  State  of  New  York  ex  rd. 
Roaalie  A.  Oakley,  Beepondent,  t.  Frederick 


W.  Bleckwenn,  as  Treasurer,  etc.,  Appellanl 
Rosalie  Adele  Oaldey  and  others,  Respondentia 
V.  J.  Ljon  Gardiner  and  otben.  Appellants.'^ 
Judgment  affirmed,  with  costs.  In  each  of  these 
cases.    Opinion  by  Barnard,  P.  J. 

Matter  of  Will  of  Joseph  6aU.~Motion  denied, 
with  ten  doUan  costs  and  disbursements. 

William  P.  O^Connor  Agent,  etc.  Respondent,  t. 
William  Scbmits,  Appellant,  Impleaded.  etc#*- 
Judgment  affirmed,  with  ooata.  Opinion  by 
Pratt,  J. 


FiBST  Depabtmsnt,  Dboembbb  Tbbk,  1890. 


The  People  of  the  State  of  New  York,  Respond- 
ent,  T.  Geonce  W.  Morris,  Appellant—  Jndg. 
ment  affirmed.    Opinion  by  van  Brunt,  P.  J. 

The  People  of  the  State  of  New  York,  Respond- 
ent, y.  WUliam  O'Connell,  Appellant.— Judg- 
ment affirmed.    Opinion  by  van  Brunt,  P.  J. 

ite  of  New  York,  Reepond- 


The  People  of  the  Stai 
ent,  ▼.  Charlee  McKenna,  Appeuant.— tinag- 
ment  affirmed.    Opinion  byjiran  Brunt,  P.  J. 


ent,  ▼.('harlee  McKenna,  Appellant.— J  nd{ 
9d.    Opinion  by  van  Brunt,  P 
Margaret  A.   Oliver,  Plaintiit,  ▼.  William 


Moore,  Administrator,  etc..  Defendant— Judg- 
ment reversed  and  new  trial  ordered,  with 
costs  to  appellant  to  abide  event  Opinion  by 
Van  Brunt,  P.  J. 

John  Mullen,  Respondent,  v.  The  Mavor,  etc., 
Appellant— Jttonnent  affirmed,  with  costs. 
Opinion  by  Van  Brunt  P.  J. 

Hannah  Cohen  and  others.  Respondents,  v.  The 
Mavor,  etc..  Appellant— Jnocment  affirmed, 
with  costs.    Oinnion  by  Van  Brunt  P.  J. 

Bmil  Oelbermann  and  another,  Respondents,  v. 
William  B.  Jarman  and  others,  Appellants  — 
Judgment  and  order  affirmed,  -  with  costs. 
Opinion  by  Van  Brunt,  P.  J. 

Henry  C.  Bowen,  Appellant,  v.  William  L.  Bull, 
President,  etc.  New  York  Stock  Exchange, 
Bespondeut— Judgment  affirmed,  with  costs. 
Opinion  by  Van  Brunt  P.  J. 

In  the  Matter  of  the  opening  of  One  Hundred 
and  Bishty-flnt  street — Order  modified  as 
directea  in  opinion  and  as  modified  affirmed, 
without  ooets.    Opinion  by  Van  Brunt,  P.  J . 

Julius  Goldman,  Respondent,  v.  John  Banta. 
Appellant— Judgment  reversed,  and  new  trial 
OToered  with  costs  to  appeUant  to  abide  event. 
Opinion  bv  Van  Brunt,  P  J. 

Mary  OToole,  Respondent  v.  The  Central  Park, 
North  and  Bast  River,  etc^  Railroad  Company, 
AppeUant— Judgment  ai&rmed,  with  costs. 
Opinion  by  Van  Brunt  P.  J. 

The  People  of  the  State  of  New  York,  Respond- 
ent ▼•  Thomas  F.  Wynn,  Appellant— judg- 
ment revened  and  new  trial  ordered,  and  the 
ease  remitted  to  the  Court  of  General  Sessions 
for  further  action.   Opinion  by  Van  Brunt,  P.  J. 

John  Gtarvey,  as  Administrator,  etc.,  Appellant 
and  Respondent  v.  Margaret  Owens  ana  others. 
Respondents  and  Appellants. — Judgment  mod- 
ified as  directed  in  opinion,  and  as  modified 
affirmed,  without  costs.  Opinion  by  Van 
Brunt  P.  J. 

The  People  of  the  State  of  New  York  €X  reU 
Joseph  A.  Gardner,  Appellant,  v.  John  McClave 
and  othera,  Respondents.  —  Further  return 
ordered  as  to  the  production  of  the  witnesses. 

Mary  8.  Benner,  Executrix,  etc.,  Appellant  v. 
Charles  H.  I3enner  and  others,  Revpondentft, 
Impleaded,  etc— Judgment  modified  as  di- 
rected in  opinion,  and  as  modified  affirmed, 
without  coets  of  the  appeal  to  either  party;  the 
plaintifC  to  have  leave  to  amend  her  complaint 
within  twenty  days.    Opinion  by  Daniels,  J. 

George  B.  Beakes  and  othera,  Respondents,  v. 


Luiz  A.  Da  Cunha  and  others,  Appellanl 
Order  affirmed,  with  costs.    Opinion  by  Van 
Brunt,  P.  J. 

Wilhelmina  Gennerich.  Respondent,  v.  Chaika 
Ulrich  and  others.  Appellants.— So  much  of 
Judgment  as  is  appealed  from  reversed  and  a 
new  trial  ordered,  with  costs  to  appeUants  to 
abide  event    Opinion  by  Van  Brunt,  P.  J. 

Isaac  B.  Newcombe  and  othen.  Respondents,  v. 
William  A.  Lotttaner  and  others,  Appellanta.— 
Judgment  affirmed,  with  costs.  Opinion  by 
VanBmnt,  P.  J. 

Theodore  C.  Boyd,  Respondent,  v.  Angus  J. 
McDonald,  Appellant— Judgment  afflrme^ 
with  costs,  with  leave  to  defendant  to  amend 
the  answor  in  respect  to  the  counter-claim  upon 
pavment  of  costs  of  the  appeal  and  of  the  coorl 
Below.    Opinion  by  Van  Brunt,  P.  J. 

Rebecca  Babbitt,  Appellant,  v.  David  S.  Brown 
and  othera,  Responaent8.--Ordcr  affirmed,  with 
ten  doUan  costs  and  the  disbursements  on  th» 
appeal.  Opinion  b^  Daniels,  J.;  dlssentlnig 
opinion  by  Brady,  j. 

Orando  P.  Dexter,  Appellant' v.  Warren  Josepll 
Alfred,  Beepondent— Order  aiOrmed.  Opioioii 
by  Brady.  J. 

In  the  Matter  of  Suaan  N.  Bowles,  Administra- 
trix,etc — Order  modified  as  directed  in  opinioxt 
and  as  modified  affirmed,  without  coets  of  t^ 
appeal.  Opinion  by  Daniels,  J.;  Brady,  J., 
dJssenting. 

Henry  P.  Sisson,  Respondent,  v.  George  W.  N. 
Yost,  Appellant,  Impleaded,  etc  — Judgment 
reversea  and  new  trial  granted,  with  costs  to 
abide  the  event.    Opinion  by  BnMly,  J. 

Alfred  H.  Smith  and  others.  Respondents,  t. 
Henry  Clews,  Appellant — judgment  affirmed, 
with  costs.    Opinion  by  Brady,  J. 

Joseph  Palladino,  Respondent^  v.  The  Mayor, 
etc ,  Appellant— Judgment  aJBrmed.  Opinion 
JPisr  Curiam, 

Frederick  J.  Frowein  and  othen.  Appellants,  v. 
Moses  Llndheim,  Respondent— Order  afllrmcd, 
with  ten  doUara  costs.    Opinion  by  Brady,  J. 

Edward  G.  Dickson  and  others,  Respondents,  ▼. 
Mark  Mayer,  Appellant  ~- Order  reversed,  with 
ten  dollars  costs  and  disbursements,  and  the 
attachment  vacated.  Opinions  by  Daniels,  J., 
and  Van  Brunt,  P.  J.;  dissenting  opinion  by 
Brady,  J. 

In  the  Matter  of  the  Voluntary  Dissolution  of 
the  West  Side  Electric  Light  and  Power  Com- 
pany. —  Order  rerersed,  and  an  order  entered 
directing  payments  mentioned  in  opinion  to  be 
made,  with  costs  and  the  disbursementA,  on  the 
appeal .    Opinions  by  Brady  and  Daniels,  J  J 

August  Alberta,  Appellant,  v.  Semon  Bache, 
Respondent  —  Motion  denied,  with  ten  dollara 
costs. 

Patrick  Kenney.  Respondent  v.  The  Ooeiui 
Steamship  Company,  Appellant.— Motion  de- 
nied with  ten  dollara  costs. 

Charles  A.  Clegg,  Appellant,  v.  New  YorkNew^ 
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mper  Union  and  others,  Bespondenta.— -Motion 
Icuied. 

Frank  Walton  v.  Parke  Godwin.  —  Motion 
denied .    Opinion  by  Duuicln,  J . 

In  the  Matter  of  the  Judicial  Settlement  of  the 
Accounts  of  Hannah  McOoweu,  Executrix  of 
John  F.  Walhice,  Deceased.  —  Motion  denied, 
with  ten  dollars  costs  to  abide  flual  event. 

The  People  of  the  State  of  New  York  ex  rtl. 
William  n.  Osborne,  Appellant,  v.  Edward 
GUon  and  others.  Respondents.  -^Application 
for  rearsument  denied.  Opinions  oy  Brady 
and  Darnels,  JJ. 

James  Ferris,  Appellant,  v.  Elizabeth  W.  Aldrich, 
Respondent.  —  Judgment  reversed  and  new 
trial  ordered,  with  costs  to  appellant  to  abide 
event.  Opinion  by  Van  Brunt,  P.  J.;  dissent- 
ing opinion  by  Daniels,  J. 

The  Virginia  Tidewater  Coal  Company,  Respond- 
ent, T.  The  Mercantile  Trust  Company  ai:d 

•  others,  Appellants. — Order  affirmed.  Opinions 
by  DanieliB  and  Brady,  JJ. 

Anna  Brinckkord,  Respondent,  t.  The  Western 
Union  Telegraph  Company,  Appellant.— Jude- 

«  ment  and  onler  reversed  and  new  trial  ordered, 
with  costs  to  appellant  to  abide  event.  Opinion 
by  Van  Brunt,' P.  J. 

The  American  Rapid  Telegraph  Compaoy, 
*  Appellant,  t.  Jacob  Hess  ai^a  otners.  Respond- 
ents—Judgment  affirmed,  with  costs.  Opinion 
by  Daniels,  J. 

James  B.  Tltman,  as  Administrator,  etc ,  Re- 
spondent, v.  The  Twelfth  W^ard  Bank,  Appel- 

.  lant.— Judgment  affirmed,  with  costs.  Opinion 
by  Daniels,  J. 

In  the  Matter  of  the  Judicial  Settlement  of  the 
Account  of  Louis  V.  Dnrand,  Administrator.— 
Decree  affirmed,  with  costs  to  each  of  the 
respondents.    Opinion  by  Daniels,  J. 

Robert  Kell,  Appellant,  v.  Solomon  Isaacs  and 
others,  Respondents.— Judgment  affirmed,  with 
costs.    Opmlou  by  Daniels,  J. 

Cliarlea  C.  Laanr,  as  Administrator,  etc.,  and 
others,  Plaintiffs,  v.  Henrietta  Hatton  and 
others,  Defendants.— Judgment  for  defendants, 
with  costs.    Opinion  by  van  Brunt,  P.  J. 

The  Bank  of  British  North  America,  Respond- 
ent, v.  Richard  Delaficld,  Appellant.— Judg- 
ment affirmed.  Opinions  by  Daniels,  J.,  and 
Van  Brunt,  P.  J. 

Edward  G.  Dickson  and  others.  Respondents,  v. 
Mark  Mayer  and  others.  Appellants.  —  Order 
reversed,  with  the  usual  costs  and  disburse- 
ments and  the  motion  denied.  Opinion  by 
Daniels,  J. 

(Thomas  Cavanagh,  Administrator,  etc..  Appel- 
lant, V.  The  Oceanic  Steam  Navigation  Com- 
Sanv,  Respondent. —  Motion  for  rcargoment 
enlod,  witn  ten  dollars  costs.  Opinions  by 
Van  Brunt.  P.  J.,  and  Daniels,  J. 

Charles  Gilpin,  Jr.,  Respondent,  v.  John  Daly. 
Appellant,  Impleaded,  etc. —  Order  as  modified 
affirmed,  without  costs.  Opinions  by  Van 
Brunt,  P.  J  ,  and  Daniels,  J. 

Daniel  Pazton  and  others,  Appellants,  v.  Eliza 
Brogan,  Respondent,  Impleaded,  etc.— Judg- 
ement affirmed,  with  costs.  Opinion  by 
Daniels,  J. 

Elizabeth  Cotting  Executrix,  etc.,  v.  Katie  T. 
Schermerhorn  and  others.  Appellants.—  Judg- 
ment reversed,  decree  to  be  entered  according 

■  to  opinion  Opinions  by  Daniels,  J . ,  and  Van 
Brunt,  P.  J. 

In  the  Matter  of  the  New  York  Elevated  Raflway 
Company.  (In  re  Clarkson.)  —  Award  and 
order  affirmed,  with  costs.  Opinion  by  Van 
Brunt,  P.  J. 

Lena  Levey,  Admfaiistratrix,  etc..  Appellant,  v. 
The  Dry  Dock,  etc..  Railroad  Company,  Re- 
spondent— Judgment  reversed  and  new  trial 
ordered,  with  costs  to  the  plaintiff  to  abide  the 
result.    Opinion  by  Daniels,  J. 

FIrtts  Hoemnghans  and  others,  AppeUanti,  t. 


Herman     Cantor,     Respondent. — Judgment 
affirmed,  with  costs.    Opinion  by  Brady,  J. 

Shickle,  Liarrison  A  Uawm.  Iron  Company,  Re- 
spondent, v.  Rowland  N.  Hazard  and  otherf. 
Appellants. — Judgment  affirmed.  Opinion  I7 
Brady,  J. 

Charles  Riley,  Respondent,  t.  John  T.  Acklev, 
Appellant. — Jud^^cnt  modified  as  stated  in 
opinion,  and  asmodiUcdaffirmcd,  without  costs. 
Opinions  by  Brady  and  Daniels,  J  J.  • 

Mary  Cambrcling  and  others.  Plaintiffs,  t. 
Euphemia  C.  Purton  and  others.  Defendants.— 
Order  affirmed.and  pnrchaserreqnired  to  com- 
plete his  purchase.  Opinion  by  Brady,  J.; 
dissenting  cpinion  by  Van  Brunt,  P.  J. 

Amelia  Fuchs,  Appellant,  v.  Francis  C.  Devlin 
and  others.  Respondents. —  Judgment  affirmed, 
with  costs.    Opinion  by  Brady,  J . 

The  People  of  the  State  of  New  York,  Respond- 
ent, V.  John  B.  Deon^ppcllant.— Judgment 
ofilrmed.    Opinion  by  Daniels,  J. 

Edward  J.  King  and  others,  Reepondents,  v. 
Albert  Jaoobson  and  others.  Appellants.- 
Judgment  and  order  affirmed.  Opinion  oy 
Dazuels,  J. 

James  Galway,  Respondent,  ▼.  The  Metropoli- 
tan Elevated  Railway  Company,  Appellai^t.- 
Judgment  afflnned,  with  costs.  Opinion  by 
Daniels,  J. 

In  the  Matter  of  the  Will,  etc..  of  Rachel  Ber- 
rien, Deceased.—  Decree  afflnned,  with  coats. 
Opinion  by  Daniels,  J. 

William  Benson,  as  Survivor,  etc,  Respondent, 
V.  Charles  A.  Gerlach,  AppieUant.— Judgment 
reversed,  new  trial  ordcrea,  costs  to  appellant 
to  abide  event.  Opinion  by<  Daniels,  J.;  and 
by  Brady,  J.,  dissenting. 

In  the  Matter  Of  PauUno  S.  Pearsall.— Order 
affirmed,  with  costs.  Opinion  by  Daniels,  J.; 
and  by  Brodv,  J.,  dissenting. 

Rosalind  C.  Richmond,  Executrix,  etc..  Respond- 
ent, V.  The  Railway  Refdstcr  Manufacturing 
Company,  Appellant.— Judgment  affirmed 
with  costs.    Opinion  bv  Brady,  J. 

Herman  Cantor,  as  Assignee,  etc..  Bespondeni, 
V.  H.  B.  Clailln  and  others.  Appellants,  Im- 
pleaded, etc.  —  Judgment  and  order  affirmed, 
with  costs.   Opinions  by  Brady  said  Daniels,  J  J . 

Henry  K.  S.  'Williams,  Plaintiff,  v.  The  Ma^or, 
etc.,  l)efcndant. —  Judgment  ordered  forplamt- 
iff,  with  costs.    Opinion  by  Brady  J. 

Fielding  L.  Williams,  Appellant,  v  Lucy  E.  Wil- 
liams, as  Admini^tratJix,  etc.,  Respondent- 
Judgment  reversed,  with  costs;  and  with  leave 
to  ctefendant  to  withdraw  her  demurrer  and 
answer  within  twenty  davs  on  payment  of 
costs.    Opinion  by  Brady,  J. 

Isaac  Morley,  Respondent  v.  The  Mayor,  etc , 
Appellant.  —  Jnagment  affirmed,  with  coats. 
Opinion  bv  Brady.  J. 

The  Hong  Kong  and  Shanghai  Banking  Coipon- 
tlon,  AppeUant,  v.  Thomas  H  Campbell  and 
others.  Respondents.—  Order  affirme<lU  with  ten 
dollars  costs  and  disbursements.  Opiinion  by 
Brady,  J. 

Timothy  Y.  Brown,  as  Executor,  etc..  Appellant. 
V.  The  Mechanics  and  Traders'  National  Bank. 
Respondent. —  J  ndgment  reversed,  new  trial 
ordered,  costs  to  appellant  to  abide  evenL 
Opinion  by  Daniels,  J. 

George  E.  Ger\'ais.  Respondent,  t.  The  Chicago, 
Rock  iPland  and  Pacific  Railway  Company, 
AppclUnt— Judgment  afl&rmed.  iKJth  leave  tc 
defendsnt  to  answer  in  twenty  days  on  payment 
of  costs  Opinion  by  Brady,  J.,  and  by  Vsa 
Brunt,  P.  J.,  dissenting. 

Washington  H.  Taylor,  Appellant,  v.  Catherine 
Taylor,  Respondent  —  Judgment  affirmed,  with 
costs.    Opinion  by  Daniels.  J. 

Union  Ittsunnce  Company  and  others,  Itapond* 
ents,  V.  the  Central  Trust  Company  andoCher^ 
Appellants.- Judgment  affirmed,  with 
Opinions  by  Brady  and  Daniels,  J  J, 
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IDIen  Paul,  IndividuaUy  and  as  Bxecator,  etc.. 
Appellant,  v.  JiUia  Van  Da  Linda,  Besiwnd- 
ent. — Judgment  and  order  reversed  ana  new 
trial  ordered,  with  costs  to  the  appellant  to 
abide  event.    Optnioa  by  Daniels,  J. 

Paul  M.  Berser  and  others.  Respondents,  y. 
George  B.  vandxnann  and  others,  Appellants.— 
Judgment  afBrmed,  with  costs.  Opinion  by 
Brady,  J. 

Lncy  v.  Owens,  Respondent,"^  ▼.  R.  Hndnnt's 
Pharmacy,  Appellant.— Order  reversed,  with 
ten  dollars  costs  and  disbursements,  and  the 
motion  denied.    Opinion  by  Barrett,  J. 

The  People  of  the  State  of  New  Tork  ex  rd. 
Thomas  A.  Carman,  Appellant,  v.  Charles  F. 
MacLean  and  others.  Respondents.— Writ  dis- 
missed, with  costs.    Opinion  by  Barrett,  J. 

The  Strobridse  Lith<^cnphic  Company,  Appel- 
lant, ▼.  William  H.  Crane,  Respondent— Order 
reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  the  application  of  the  appellant 
granted.    Opinion  by  Barrett,  J. 

Henry  Woods,  Respondent,  t.  Henry  Gledhlll, 
Appellant.— Order  reversed,  with  ten  dollars 
costs  and  disbursements.  Opholon  by  Bar- 
rett, J. 

Henry  W.  Bates,  Appellant,  y.  John  L.  Dicker- 
son  and  others.  Respondents.— Order  affirmed, 
with  costs.    Opinion  by  Barrett.  J. 

Henry  Moss  and  another.  Respondents,  y.  The 
Manhattan  Railway  Company  and  another. 
Appellants.— Judgment  affirmed,  >yith  costs. 
Opinion  by  Barrett,  J. 

The  Strobriase  lithographic  Company,  Appel- 
lant, V.  William  H.  Crane,  Respondent.— Oraer 
reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  injunction  dissolved,  with  ten  dol- 
lars costs.    Opinion  by  Barrett.  J. 

Thomas  F.  Oakes,  Respondent,  v.  Edward  F. 
De  Lancey,  Appellant.— Order  affirmed,  with 
costs.    Opinion  by  Barrett,  J. 

Catherine  Mclntyre,  Respondent,  v.  Patrick 
Costello  and  others.  Appellants.— Judnnent 
affirmed,  with  costs.    Opinion  by  Van  Brunt, 

In  tha  Matter  of  Hiram  M.  Forrester,  Deceased. — 
Order  affirmed,  with  costs.  Opinion  by  Bar- 
rett J. 

The  People  of  the  State  of  New  Tork  ex  rd, 
August  Schwab,  Apoellant,  y.  Hugh  J.  Orant, 
Mayor,  etc..  Respondent. — Order  affirmed,  with 
ten  dollars  costs  and  disbursements.  Oplliion 
by  Van  Brunt,  P  J. 

Wflilter  H.  Hooker  and  another,  Respondents,  y. 
Henry  D.  Sanford  and  another,  Appellants.— 
Order  affirmed,  with  ten  dollars  costs  and  dis- 
bursements.   Opinion  by  Barrett,  J. 

Adolph  Ooldschmidt  and  others.  Appellants,  y. 
The  Mutual  Life  Insurance  Company  of  New 
Tork.  Respondent.— Judement  reversed,  new 
trial  ordered,  costs  to  appellant  to  abide  event. 
Opinion  bv  Bartlott,  J. 

John  P.  Manoney,  Appellant,  y.  Mary  A.  Pren- 
dergastand  others.  Respondents.  —Judgment 
afflnned,  with  costs.  Opinion  bv  Bartletl,  J. 

James  C.  Quinn  and  another,  Respondents  y. 
Edward  McDonald,  Appellant.—  Order  modi- 
Aed  by  striking  therefrom  the  words  "  and  the 
case  and  app^  taken  herein  declared  aban- 
doned." and  as  modified  the  order  affirmed, 
with  ten  dollars  costs  and  disbursements  of 
appeal  to  be  paid  by  respondents  to  appellants. 

In  the  Matter  of  James  C.  Holden.—  Order  af- 
firmed, with  costs  in  favor  of  respondent 
Martha  Weber.    Opinion  by  Bartlett,  J 


Michael  Fuchs,  Plaintiff,  v.  William  H.  Sweenej 
Manufacturing  Company,  Defendant.-  Excep- 
tions sustained  and  motion  for  new  trial 
granted.    Opinion  by  Bartlett,  J. 

James  N.  Piatt,  Respondent,  v.  Andrew  H. 
Mickle  and  another.  Appcllents.—  Order  modi- 
fied by  requiring  respondent  to  give  security 
for  costs. 

In  the  Matter  of  the  New  Tork  Elevated  Railway 
Company.  (In  re  Wcstervelt.)  Award  af- 
firmed, with  costs.  Opinion  by  Van  Brunt, 
P.J. 

Matthew  McQuade,  Appellant,  y.  James  Cooper, 
Respondrnt.— Order  affirmed,  with  ten  dollars 
costs  and  disbursements.  Opinion  by  Van 
Brunt,  P.  J. 

John  J.  McDonald.  Rtopondent,  y.  William  H. 
Bayne  and  others.  Appellants.  —  Order  af- 
firmed, with  ten  dollars  costs  and  disburse- 
ments.   Opinion  by  Tan  Brant,  P.  J. 

Elizabeth  Trope,  Respondent,  y.  The  Saratoga 
Association,  etc..  Appellant.— Order  reversed, 
with  ten  dollars  costs  and  disbursements  and 
motion  granted.    Opinion  by  Van  Brunt,  P.  J. 

Fanny  Bean,  Respondent,  v  .Georee  W.  Carleton, 
Appellant— Judgment  affirmed.  Opinion  by 
Van  Brunt,  P.  J. 

Fanny  Bean,  Appellant,  v.  George  W.  Carleton, 
Respondent.—  J  udgment  afilnned.  Opinion  by 
Van  Brunt,  P.  J. 

Adclbert  H.  Bteele^ppellant,  y.  The  Pittsbnivh, 
Chenango  and  Erie  Railroad  Company,  Re- 
spondent. —  Order  afilimed,  with  ten  dollars 
costs  and  disbursements.  Opinion  by  Bart- 
lett, J. 

Albert  Kelley  and  others,  Appellants,  y.  Daniel 
J.  Sprague,  Rcspocdent. — Judgment  affirmed, 
with  costs.    Opinion  Fer  Cwiam. 

Daniel  HolEman,  Appellant,  v.  The  Mayer,  etc., 
Respondent  —Judgment  affirmed,  with  costs. 
Opinion  JPer  Cvriam. 

Isabel  C.  Blenuerhasset,  Respondent,  y.  William 

A.  Stephens,  Appellant.— Order  reversed  and 
motion  granted,  with  ten  dollars  costs  ana  dis- 
bursements of  appeid.    Opinion  Ptr  Curiam, 

John  H.  Cheever,  Respondent,y.  Aveiy  T.  Brown, 
as  Assignee,  etc..  Appellant.— Order  and  decree 
affirmed.    Opinion  oy  Baitlett.  J. 

Joseph  Rosenoanm.  Appellant,  y.  Bertha  S. 
Beuthner,  Respondent  —Order  afilnned,  with 
ten  dollars  costs  and  disbursements.  Opinion 
by  Van  Brunt,  P.  J. 

First  National  Bank  of  Jersey  City  y.  Frederick 

B.  Bard.— Motion  granted.  The  record  mnst 
be  corrected  before  reargument. 

Charles  Boyle  and  another.  Appellants,  y.  Hugh  J. 
Grant,  Mayor,  etc.,  Respondent —Order  af- 
firmed, with  ten  dollars  costs  and  disburse- 
ments.    Opinion  b\'  Bartlett,  J. 

William  H.  Rutty,  Respondent,  v.  Consolidated 
Fruit  Company,  A ppeUant.— Judgment  af- 
firmed, with  costs.    Opinion  by  Banlett.  J. 

Nancy  L.  Sherwood  ana  another  v.  The  Metro- 
politan Elevated  Railway  Company  and 
another.  —Judgment  affirmed  with  costs. 
Opinion  by  Barrett,  J. 

Frederick  A.  Conklfaig,  as  Trustee,  etc ,  Respond- 
ent, y  The  Manhattan  Railway  Company  and 
another.  Appellants  —Judgment  affirmed,  with 
costs.    Opinion  by  Barret^  '• 

Claudine  B.  Weed,  Plaintiff,  v.  Van  Wyck  Hew- 
lett, Defendant.— Exceptions  overruled  and 
Judgment  ordered  for  defendant  dismissing 
complaint,  with  costs.    Opinion  by  Barrett,  J. 


Note.—  The  decisioiis  in  casoi,  not  reported,  of  the  January  Term,  1891.  of 
the  Fifth  Department,  will  be  found  in  the  next  volume  (No.  69),  of  Hun. 
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ABAXBMBNT*  Cf  wui9anc6$. 

See  NuiBANOB. 

AOOSPTAJSOE'-CfnegotiaNs  paper. 
See  Bills  akd  Norsa 

▲CX3IDBNT  —BetuUingfixm  MgUgmoL 
Bee  Nbgligsncs. 

Ateea. 

See  SmppiHO. 

ACKK)MMODATION  PAPER: 

See  Bills  and  Notb& 

AOKKOWLBDaMENTS  —  QcMraOy. 
See  Admission. 


A<ynOJS[ -^  Board  of  Railroad  Oommieiionffn^  power  qf,  to  gite  a  mrUifioaU 
dispeneing  with  the  further  extension  of  a  railroad-^  an  action  by  the  peopk  to 
anniU  the  corporation  does  not  preclude  its  so  doing — its  reasons  for  so  doing  not 
reviewable  —  additional  allowance — tax  enfranchise  not  a  basis  therrfor. 

See  People  v,  Ulster  and  Dblawabb  R  R  Co 9M 

—  Oosts — against  ancusignee  of  the  cause  of  action — sureties  upon  an 
undertaking,  who  prosecute  the  action  brought  by  their  principal,  are  not  liable 
for  the  costs — remedy  of  the  dtfendant. 

See  Metbopolitan  Concert  Co.  v.  Sfbbbt 470 

^—  Fbr  penalties  under  the  laws  to  protect  fish  (§  2824,  chap.  684  of  1879; 
ehap.  127  ^1884;  chap  11  of  1986) ^the  authority  of  Vie  proper  officer  must 
appear. 

iS00  People  v.  Belknap 241 

— .  Guaranty  to  pay  aU  notes  which  should  "  prow  to  be  uneeUeetiUe  " — not 
enforceable  until  judgment  and  execution  returned  unsatisfisd. 

See  Ralph  v.  Eldredob 208 

Actor  agreeing  to  render  exdusice  service  to  anS'-^  i^hen  restrained  by 

{^function  from  acting  for  another. 

SeeCARTKRv.  Fbboubon..% • 560 

— -« Issuing  of  aUaehments  itk 
See  LinkiCBMXS^. 

-^—  Compromise  of  . 

See  COMPROMIBBS. 

—  Relating  to  corporations  generaXly. 

See  Corporations. 

'— —  In  which  an  ii^nction  is  obtained. 
See  Injunction. 

—  Mi^oinder  of  causes  cf  action. 

See  MisjoiNDBR. 

—  For  money  received. 

See  Monet  Received. 

— —  Relating  to  municipal  corporaUom, 
See  Municipal  Corpobatiohb. 

—  Proceedings  on  the  trial  of. 

iSlM  Trial. 
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AB8IONMENT  ^OrnHnued.  fam. 

Cf  Judgment — liainliiy  qf  the  aetignse  for  eo&te,  where  ike  Judgment  ie 

reoereed  on  ampeal. 

See  TucKBB  «.  Gilmak 167 

ASSOCIATION  —  Mutual  aeeiderU  cueodation — recowry  under  a  eertifeate 
thereof — neeeseity  of  evidence  as  to  the  amount  which  an  aeeeeemeni  would 
produce.]  1.  A  certificate  of  membership  in  an  accident  association  provided 
that  the  association  would  pay  to  the  heirs  of  the  assured  ' '  the  principal  sum, 
oot  exceeding  four  thousand  dollars,  realized  upon  an  assessment,  in  accord- 
ance with  the  provisions  of  section  one  of  article  six  of  its  by-laws  as  printed 
on  the  back  of  this  certificate." 

In  an  action  brought  to  recover  upon  this  certificate  it  appeared  that  the 
assured  had  died,  and  that  the  plaintiffs  had  demanded  of  the  association  that 
an  assessment  be  made  for  the  purpose  of  paying  the  loss  resulting  from  the 
death  of  the  assured,  but  that  the  defendant  refused  to  make  such  assessment. 
There  was  no  allegation  in  the  complaint,  nor  evidence  given  on  the  trial,  as 
to  what  amount  would  have  been  realized  from  such  an  assessment,  if  one  had 
been  mada 

The  court  instructed  the  jury  that  if  they  found  in  favor  of  the  plaintifb 
they  should  find  for  the  full  amount  of  $4,000. 

Aeld,  in  the  absence  of  evidence  showing  what  amount  would  have  resulted 
from  the  making  of  an  assessment,  in  accordance  with  the  by-laws  of  the 
association,  that  such  instruction  to  the  jury  was  error. 

Cram  c.  Equitable  Accident  Assn U 

2. Efeet  of  mierepreeentations  in  the  application.]    The  application  for 

the  insurance  was,  by  the  terms  of  the  certificate,  subiect  to  the  condition 
*'  that  all  the  statements  and  representations  contained  in  the  Application  for 
this  C'ertificate  are  warranted  to  be  correct  and  true  in  all  respects,  and  if 
this  Certificate  *  •  ♦  has  been  *  *  ♦  obtained  tiirough  misrepre- 
sentation   *    *    *    then  the  same  shall  be  absolutely  null  and  void." 

This  application  for  the  certificate  required  an  answer  to  the  following 
question:  "4th.  Occupation?  If  more  than  one,  name  them  all?"  Which 
was  answered,  " Oil  producer; "  and  also  to  the  following  question  'State 
the  duties  required  of  you  under  that  occupation."  Which  was  answered 
"  Supervising  only."  The  undisputed  evidence  was  to  the  effect  that  the 
insured  had  a  small  lease  of  oil  lands,  upon  which  he  had  two  or  more  wells, 
which  he  managed  and  operated  himself,  doing  every  part  of  the  work  alone, 
which  could  be  done  by  one  man;  that  he  attended  his  own  boilers,  ran  his 
own  engine,  pumped  his  own  wells,  "pulled"  his  wells  and  made  his  own 
repairs  without  assistance,  except  upon  extraordinarv  occasions. 

Held,  that  the  representation  maoe  by  the  assured  was  incorrect,  and  that 
the  certificate  was,  for  that  reason,  void.    Id. 

8. BeHuffund  of  a  mutual  benefit  aasodaiion  —  when  it  goes  to  the  heire-aJt- 

law  free  from  the  claims  of  creditors  of  the  deceased  member.]  A  certificate, 
issued  by  a  society  known  as  the  Imperial  Council  of  the  Order  of  United 
Friends,  provided  that  the  party  named  therein  was  "entitled  to  all  the  rights 
and  privileges  of  such  membership,  and  a  benefit  of  not  exceeding  one 
thousand  dollars  from  the  relief  fund,  which  sum  shall,  at  death,  be  paid 
to subject  to  will subject  to  the  laws,  rules  and  regula- 
tions of  the  order." 

The  articles  of  incorporation  of  the  council  provided  for  the  establishment 
of  "  a  relief  fund  from  which  a  member  of  this  association,  who  has  complied 
with  all  its  laws,  rules  and  regulations,  or  a  person  or  persons  by  such  member 
lawfully  designated,  or  the  legal  heir  or  heirs  of  such  member,  may  receive  a 
benefit  m  a  sum  not  exceeding  three  thousand  dollars; "  and  further  provided, 
"Each  applicant  shall  enter,  upon  his  application,  the  name  or  names  of  the 

Serson  or  persons  to  whom  he  or  she  desires  the  benefit  to  be  paid  in  case  of 
eath; "  and,  further,  that  in  case  of  the  death  of  all  the  beneficiaries  selected 
by  the  member  before  the  decease  of  such  member,  and  no  other  disposition 
being  made  thereof,  "the  benefits  shall  be  paid  to  the  next  of  kin  of  the 
deceased  member  dependent  upon  him  or  lier,  and  if  no  person  or  persons 
shall  be  entitled  to  receive  such  benefits  by  the  laws  of  the  order  it  shall 
revert  to  the  relief  fund." 
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ASSOCIATION  —  Contfnued,  paab. 

Held,  that  a  creditor  of  tho  deceased  member,  who  had  taken  out  letters  of 
administratioa  upon  his  estate,  could  not  maintain  -  an  action  against  the 
Imperial  Council  for  the  recovery  of  the  money  jmyable  under  such  certificate. 

That,  in  default  of  a  designation,  either  in  his  lifetime  or  by  will,  by  the 
deceased  member,  the  amount  payable  under  such  certificate  went  to  his 
heirs-at-law.    Bbbckbl  v.  Obdeb  of  United  Fbiends 7 

Mandamua — to  compel  a  mutual  benefit  ctsaodation  to  make  an  OMeaameni. 

See  People  ex  rel.  Mtbbs  v.  Masonic  Guild,  etc 886 

For  insurance^ 

See  Insurance. 

Far  mtUuai  aid. 

See  Insurance. 

ATTACHMENT — Set  aside  ^effect  of  a  reversal  of  the  judgment  vacating  it 
upon  tJie  rights  of  subsequent  attacking  creditors,^  1.  A  number  of  attachments 
having  been  issued  in  different  actions,  levies  were  made  thereunder  upon  the 
same  property.  The  earlier  attachment  was  thereafter  set  aside  on  the  motion 
of  a  subsequent  attaching  creditor,  and  the  property  was  sold  under  the  subse- 
quent attachment,  and  the  proceeds  thereof  were  paid  over  by  the  sheriff  to 
the  parties  obiaining  such  subsequent  attachment. 

Hetd,  that  the  attachment  so  set  aside  could  not  be  revived  by  the  reversal 
of  the  judgment  which  vacated  it,  so  that  it  would  be  reinstated  as  a  lien  upon 
the  property,  or  upon  the  proceeds  of  the  sale  of  the  property  attached. 

That  the  subsequent  attaching  creditor,  who  had  received  the  proceeds  of  sale 
ot  the  property,  could  not  be  required  to  pay  it  over  to  the  creditor  whose  prior 
attachment  has  been  restored  by  the  reversal  on  appeal  of  the  judgment  which 
vacated  it.     Haeblcer  v,  Myers 179 

3. Affidavit  on  an  application  for  an  attachment  — must  set  forth  facts 

showing  that  damages  have  been  sustained.]  The  affidavit  upon  which  an  appli- 
cation for  an  attachment  is  founded,  where  the  damages  are  unliquidated, 
must  set  forth  the  facts  which  establish  the  damages,  as  the  amount  of  dam- 
ages must  be  shown  in  order  to  entitle  the  plaintiff  to  an  attachment. 

Wbstervelt  v.  Agrumakia,  etc 147 

8. Also  the  facts  establishing  tJie  amount  of  damage."]    Such  affidavit 

must  also  allege,  not  simply  the  cunclusion  that  the  plaintiff  has  suffered  damage 
by  reason  of  the  breach  of  contract  set  forth  to  an  amount  specified,  but  must 
state  the  facts  from  which  such  conclusion  may  properly  be  drawn.    Id. 

A  trustee  and  stockholdet  of  an  insolvent  corporation  cannot,  as  a  cred- 
itor,  attach  its  pi'operty. 

See  Throop  v.  Hatch  Lithographic  Co 149 

• 

ATTORNEY  AND  CLIENT  —  Assignment  by  a  client  of  his  claim  against 
his  attorney — enforcement  thereof  by  the  assignee. 

See  Matter  op  ScBCE^iL 440 

Affidavit  for  the  examination  of  a  party  before  trial  —  when  the  plaintiff 

must  make  it  himself. 

See  Sdcmonb  v.  Hazard 119 

Policeman — when  tried  entitled  to  counsel. 

See  People  ex  rbl.  Van  Hibr  v.  Police  Coicrs 224 

— -»  Privileged  communication  to  an  attorney. 

SeeQiKEEAv.  Greer '. 251 

BAGOAQE  —  Liability  of  ca/rriers,  generaUyyfor. 
See  Carriers. 

BAIL  BONDS: 

See  Bonds. 

BANKING  —  Mistake  qf  a  bank  cashier  in  certifying  negotiable  peeper  as 
good  —  when  the  amount  paid  by  the  bank  under  such  certification  is  recoverable 
by  it. 

See  Nat.  Park  Bk.  v.  Steele  &  Johnson  Mpq  Co 81 
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BANK&XTFTGY — ^Ifect,  ca  rwards  an  acoammodation  maJurcfa  note,  af 
an  a4scentance  of  a  ditidendfram  the  eetaie  of  the  payee  under  the  ineoUen^  laws 
of  another  State  by  the  creditor,  a  resident  thereof, 

SeeTuiBD  Nat.  Bk.  «.  Habtings 681 

Insolvent  debtar^e  diecharge—not  vacated  beeauee  the  name  efa  eredUor 

wu  mdsetated  in  the  petition  thertfor, 

jS00  WhBSLEB  «.  ElOCKLUTH 860 

BAK —  When  a  judgment  is  a  bar. 

See  JUDQMSNT. 

BENEVOLENT  SOdJiiTIBS: 

See  A880CIATI0N& 

BTTiTil  AND  NOTES — A  party  taking  an  aeoommodation  note  as  eottateral 
for  a  past-due  check  is  not  a  bona  fide  fiolder  for  value.]  1.  A  bank  receiving 
an  accommodation  note,  which  has  been  diverted  from  the  purpose  for  which 
it  was  intrusted  to  the  payee,  as  collateral  securitv  for  a  past-due  check,  does 
not  acquire  the  ri^t  of  a  bona  fide  holder  ther^i  for  value. 

Btatk  of  N.  Y.  Nat.  Bk.  v.  Cotksndall 206 

2. It  does  not  extend  the  time  of  payment  of  the  cheek.]    The  taking  of  a 

note  payable  in  the  future,  by  a  bank,  as  collateral  security  for  a  past-due 
check,  does  not  extend  the  time  of  payment  of  the  check,  and  thereby  make 
the  receiver  of  the  note  a  bona  fide  holder  thereof  for  value,  in  the  absence  of 
evidence  of  an  agreement  to  extend  such  time  of  payment.    Id. 

Mistake  of  a  bank  cashier  in  certifyirig  nepotidble  paper  as  good — fehen 

the  amount  paid  by  the  bank  under  such  certifleatton  is  reeof>erable  by  it. 

See  Nat.  Park  Bk.  «.  Stbblb  &  Johnson  Mfg.  Co 81 

Bfect,  as  regards  an  accommodation  maker  of  a  note,  of  an  aeoej^tanee  ef 

a  dimdendfrom  the  estate  of  the  payee  under  the  insolvency  totM  of  another  State 
by  the  creditor,  a  resident  thereof. 

See  Third  Nat.  Bk.  v.  Habtingb *.  631 

BIRDS : 

See  Animals. 

BLASTING  . 

See  Negligence. 

BOARDS—  Of  city  officers. 

See  Municipal  CoHPORATiONa. 

Cf  county  officers. 

See  County. 

BOARD  OF  FOREIGN  MISSIONS—  Qf  the  Presbyterian  Ohureh  is  not 

exempt  from  the  collateral  inheritance  tax  on  legacies  to  it. 

See  Matter  of  the  Board  of  Foreign  Mibsionb 116 

BOARDS  OF  HEALTH : 

See  Health  Boards. 

BOARD  OF  HOME  MISSIONS—  The  Board  of  Home  Missions  of  the 
Presbyterian  Church  is  not  exempt  from  the  eollateral  inheritance  tax  on  legacies 

to  it. 

See  Matter  of  Board  of  Foreign  Missions Ho 

BONA  FIDES  —  Opening  a  judgment  entered  by  dtfauU  —  what  proqf  of  good 
faith  required. 

See  I  )eane  t?.  Louckb 555 

BONA  FIDE  PURCHASER—  Of  negotiate  paper. 
See  Bills  and  Notes. 

BOND  —  Not  naming  the  offense  —  ru}t  enforceable.]  A  bail  bond  which  does 
not  indicate  the  oflfense  with  which  the  principal  is  charged,  and  for  which 
the  bail  undertakes  that  he  will  appear  and  answer,  is  void;  nor  can  such 
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defect  be  supplied,  by  proof  aliunde  the  bond,  in  an  action  not  to  reform, 
but  to  enforce,  the  undertaking  of  the  surety  after  its  alleged  b teach. 

Where  the  surety  does  not  undertake  that  the  principal  will  appear  to  answer 
any  particular  charge,  there  can  be  no  breach  of  the  bond. 

People  «.  Gillman 868 

The  possemon  of  a  Ixmd  and  mortgage  by  the  agent,  effecting  the  loan — 

confers  no  authority  to  receive  the  principal  thereof  btfore  it  becomes  due. 

See  SCHERMBBHOBN  «.  Fablbt (M) 

When  the  sheriffs  negligence  or  fraud  discharges  the  obligcUion  of  a  bond 

of  indemnity. 

See  O'DoKOHUB  «.  Simmons 4^ 

BOXXLSVAKBS: 

See  HiQHWATS. 

'BBJI}OfSa-^  Bridge  railing  ^giving  way  when  leaned  against -^-liabiUtp  of 
the  dty  to  the  party  ir^ured— statutory  mdm  of  streets  not  applicable  to  abridge, 

See  Lakglois  v,  Citt  of  Cohoes SM 

BaOXBBS: 

See  Principal  and  Agent. 

OAKOBUiATIOll  —  Q^  a  lis  pendens. 
See  Practice. 

OATtRTKHS  —  Common  carrier  ^discrimination  in  its  rates  between  differ- 
ent customers — a  complaint,  based  upon  a  penal  statute  of  another  State,  %DiU 
not  be  sustained  in  the  State  of  New  lo^^kA  I.  In  an  action  brought  against  a 
common  carrier  by  a  shipper  of  merchanaise,  it  was  alleged  in  the  complaint 
that  the  common  carrier  had  allowed  other  shippers  certain  concessions  and 
draW'backs  upon  the  public  rates  or  prices  fixed  by  it  for  transportation  of 
merchandise  over  its  lines,  which  it  had  failed  and  refused  to  allow  to  the 
plaintijBEs,  and  that  by  reason  thereof  the  rates  demanded  and  received  by 
the  defendant  from  the  plaintiffs  exceeded  the  rates  charged  to  other  parties 
for  like  services.  It  further  alleged  that  these  discriminations  were  made 
under,  controlled  by  and  were  in  violation  of  the  act  of  the  State  of  Penn- 
sylvania, through  which  the  defendant's  line  extended,  declaring  "  that  any 
undue  or  unreasonable  discrimination  by  any  railroad  company  or  other  com- 
mon carrier  *  ♦  ♦  is  hereby  declared  to  be  unlawful,"  and  further  pro- 
viding *'  nor  shall  any  such  railroad  company  or  common  carrier  make  any 
undue  or  unreasonable  discrimination  between  individuals  or  between  indi- 
viduals and  transportation  companies  in  the  furnishing  of  facilities  for  trans- 
portation Any  violation  of  this  provision  shall  make  the  offending  company 
or  common  carrier  liable  to  the  party  injured  for  damages  treble  the  amount 
of  injury  suffered." 

For  a  second  cause  of  action  the  complaixft  alleged  that  the  defendant  fur- 
nished cars  to  other  companies  suitable  for  receiving  their  merchandise, 
whereas  they  required  the  plaintiffs,  at  their  own  expense,  to  furnish  lumber 
for  and  do  the  work  of  fitting  up  the  cars  In  a  suitable  condition  to  carry 
their  merchandise,  and  thereby  discriminated  to  the  extent  of  one  dollar  for 
each  car  against  the  plaintiffs,  and  then  repeated  the  allegations  in  reference 
to  the  statute  of  the  State  of  Pennsylvania. 

For  the  third  cause  of  action  the  complaint  alleged  that  the  defendant  dis- 
criminated against  the  plaintiffs,  when  its  cars  were  insufficient  to  carry  all 
the  merchandise  offered,  in  the  apportionment  of  its  cars  between  the  plaintiffs 
and  other  shippers,  to  the  plaintiffs'  damage,  and  again  repeated  the  refer- 
ence to  the  statute  of  the  State  of  Pennsylvania. 

In  each  count  the  complaint  claimed  to  recover,  for  damages,  treble  the 
amount  of  the  injuries  suffered  by  the  plaintiffs  in  the  premises. 

Upon  the  hearing  of  a  demurrer  interposed  to  this  complaint  on  the  ground 
that  the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  of  the  absence  of  jurisdiction  of  the  courts  of  the  State  of  New  York 
over  the  subject-matter  of  the  action- 

Held^  that  the  object  of  the  action  being  to  bring  the  case  within  the  statute 
of  the  State  of  Pennsylvania,  and  the  remedy  afforded  by  that  statute  being 
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penal  in  its  nature,  that  the  action  thereunder  was  not  maintainable  in  the 
courts  of  the  State  of  New  York,  as  such  courts  would  not  enforce  the  penal 
laws  of  another  State.    Lakodon  v.  N.  Y.,  L.  E.  and  W.  R.  R.  Co ISS 

2. Penal  statute.]    That  a  statute  enacted  for  the  purpose  of  providing 

a  punishment,  as  distinguished  from  one  affording  an  indemnity,  is  penal  in 
its  nature.    Id, 

8. Oommon-laiD  rightJ]    Senible,  that  while  an  action  would  lie  at  com> 

mon  law  against  a  common  carrier  for  withholding  from  a  shipper  of  mer- 
chandise the  equality  of  right  which  such  shipijer  is  entitled  to  enjoy  with 
other  patrons  oi  the  conunon  carrier,  vet  a  complaint  which  restricts  the  char- 
acter of  the  action  to  a  recoverv  uncler  a  particular  statute  of  another  State, 
which  provides  a  penalty  for  such  action  on  the  part  of  the  common  carrier, 
will  not  justify  a  recovery  of  the  damages  to  which  the  common  carrier  would 
be  liable  at  common  law  for  such  discrimination  between  shippers  upon  its 
line.    Id, 

4. Common  carrier  ~  what  constitutes  a  refusal  to  give  accommouatians 

to  colored  persons,"]  In  an  action  brought  to  recover  the  damages  alleged  to 
have  resulted  to  the  plaintiff  from  the  refusal  of  the  defendant,  a  common  car- 
rier, to  furnish  the  plaintiff  with  accommodations  on'  its  steamboat,  it  appeared 
that  the  plaintiff,  a  colored  minister,  had  applied  to  the  defendant  and  obtained 
for  himself  and  family  berths  upon  the  boat.  Subsequently  he  applied  to  the 
purser  to  exdiange  tlie  berths  for  state-rooms,  and,  at  the  suggestion  of  the 
purser,  saw  the  captain,  with  whom  he  had  some  conversation,  after  which  he 
was  informed  by  the  purser  "no  other  arrangement  will  be  made"  The 
plaintiff  thereafter  stated  to  the  purser  that  if  he  could  get  no  state-room 
accommodations  he  would  have  to  leave  the  boat  and  askS  for  his  money, 
which  was  refunded  to  him.  It  appeared  upon  the  trial  that  the  purser  had 
given  state-rooms,  after  the  application  made  by  the  plaintiff,  to  other  parlies. 

Upon  the  trial  the  court  charged  the  jurv:  ''I  am  inclined  to  think  that  the 
plaintiff  lias  made  out  a  cause  of  action  of  about  this  width  and  extent/'  to 
which  the  defendant  excepted  and  requested  the  court  to  charge  that  if  the 
plaintiff  voluntarily  left  the  boat,  then  no  cause  of  action  accrued  to  the  plaintiff, 
which  request  was  refused. 

Held,  that  the  court  erred  in  such  refusal,  as  the  evidence  did  not  show  that 
there  was  any  demand  for  a  state-room,  except  in  exchange  for  the  berths 
which  the  plaintiff  had  already  secured,  which  exchange  the  defendant  was 
not  bound  to  make. 

Semble,  that  the  case  should  have  been  submitted  to  the  jury  upon  the 
question  whether  the  refusal  to  exchange  the  berths  for  state-rooms  was  made 
on  account  of  the  plaintiff  and  his  famfiy  being  colored  persons,  and  whether, 
for  that  reason,  they  were  refused  the  privileges  extended  to  the  white 
passengers.    Miller  v.  New  Jersey  Steamboat  Co 434 

6. Express  company —  responsibility  of,  for  a  trunk  left  at  its  office  after 

a  receipt  therefor  is  signed  and  the  charges  are  paidA  In  an  action  brought 
against  an  express  company  to  recover  damages  for  tiie  loss  of  the  plaintiff's 
trunk,  it  appeared  that  the  trunk  reached  the  office  of  the  company,  at  Water% 
town,  on  Saturdav,  and  that  the  following  Monday,  in  the  forenoon,  the 
plaintiff  called  at  tlie  office,  stated  that  he  wanted  to  take  out  some  things  that 
belonged  to  one  Smith  and  then  leave  the  trunk  there  until  the  following  day 
or  the  next,  to  which  the  agent  of  the  company  replied  that  if  the  plaintiff 
paid  the  charges  and  signed  the  receipt  book  he  could  do  so,  and  that  it  would 
be  all  right;  whereupon  the  plaintiff  paid  the  charges  and  signed  the  receipt 
book,  took  out  the  things,  and  then  locked  the  trunk  and  left  it  at  the 
office  of  the  company.  On  the  following  Wednesday  he  went  to  the  office 
and  was  informed  by  the  agent  that  the  trunk  had  been  delivered  to  other 
parties  the  day  before  upon  the  assumption  that  the  plaintiff  had  sent  for  it. 

The  court,  upon  the  ground  that  there  had  been  a  complete  delivery  of  the 
trunk  to  the  plaintiff,  and  that  the  company  ceased  to  be  liable  in  any  capacity 
therefor,  and  that  the  agreement  with  the  agent  that  the  trunk  might  remain 
did  not  bind  the  defendant,  granted  a  nonsuit  on  the  trial. 

Held,  that  as  the  jury  mig^ht  have  found  that  the  agent  of  the  company  in 
making  the  arrangement  for  leaving  the  trunk  was  acting  within  the  appMur 
ent  scope  of  his  authority,  and  that  such  arrangement  was  made  before  the 
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payment  of  the  charges  and  signing  of  the  receipt,  and  as  there  had  been 
uo  termination  of  the  transaction  with  the  company  so  far  as  Ihe  custody  of 
what  was  left  in  the  trunk  was  concerned,  as  tliat  remained  with  it,  as  it  liad 
before,  in  the  office  of  the  companjr  and  under  the  control  of  its  agent,  tliat  a 
proper  case  was  presented  for  submission  to  the  jury  and  that  the  nonsuit  was 
erroneously  granted.    Odb&kibx  v.  Fargo 847 

By  land. 

JSee  Railboad. 

By  water. 

See  SmppiNO. 

0A8B  —  On  appeal. 
See  Afpbal. 

OAUSE'-QfanaeeidetU. 
See  Nbgligbncb. 

OBBTIO&ABI — Betum  to  a  foHt  afoesrtionxi  — part  efit  eanfuftheetriekm 
out  by  the  court  ae  irreleoant.]  1  While  the  officers  of  a  board,  to  which  a 
writ  of  certiorari  is  directed,  are  required  to  return  no  more  than  a  full 
account  of  the  proceedings  to  be  reviewed  by  means  of  the  writ,  no  authority 
has  been  given  to  the  court  to  strike  out  any  part  of  the  return  because  it  may 
be  irrelevant.    Pboplb  ex  bbl.  Higgins  v.  Grant 158 

2. ff  iTieomplete,  a  further  return  may  be  ordered.]    Where  omissions 

exist  in  the  return,  so  that  a  full  and  complete  return  of  the  proceeding  has 
not  been  made,  the  power  has  been  conferred  upon  the  court  to  order  the 
making  of  a  further  return.    Id. 

OSSXUI  QJTE  T&XTST: 

See  Trust. 

OBABOB-—  Bemaval  of  a  derk  in  the  New  York  poUee  d^partmmU^no  trial 
w  neeeeeary — notice  to  the  derk  of  Ute  charge  ie  required. 

See  People  ex  bbl.  Brant  «.  MaoLban 168 

Against  a  puJbUe  officer » 

See  OvFicBRa. 

Cfthejudge. 

SeeTaiAJ*. 

OIL  ATTVIA-^  Sale 

See  Salbs. 

OBBOXS: 

See  Bills  and  Nona. 


/fiw  Infant. 
CITY: 

See  Municipal  CoBPORATiONa 

OITT  8TSEBTS: 

See  Municipal  Corporations. 

OrVTL  SERVIOE^  Bemaval  of  a  derk  in  the  New  York  poUee  department^ 
no  trial  neeeeeary  —  notice  to  the  derk  of  the  charge  ie  required.]  A  clerk  in  the 
police  department  of  the  city  of  New  York  may  be  removed  by  the  board  of 

Eolice  commissioners,  under  section  48  of  chapter  410  of  the  Laws  of  1882,  after 
e  has  been  informed  of  the  cause  of  the  proposed  removal,  and  has  been 
allowed  an  opportunity  for  explanation.  No  trial  is  contemplated  by  the 
act,  nor  is  the  production  of  evidence  to  establish  the  charge.  The  knowled^ 
of  the  existence  of  the  cause  of  removal  by  the  head  of  the  department  is 
sufficient 

The  head  of  the  department  is  the  sole  judge  to  determine  the  question 
whether  the  removal  shall  take  place  or  not,  but  he  can  only  act  after 
hearing  the  explanation  of  the  clerk  whom  it  is  proposed  to  remove. 

Pboplb  bx  rbl.  Brant  «.  MacLean 158 
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CLUBS: 

iSee  A880CIATIONB. 

GOAL  MINES  f 

See  Real  Propbbtt. 

OODB  OF  CIVIL  P&0CEDX7BE— §  ^2» -- EHdmoe  <u  to  pentnuU  tranwc- 
tions  toith  a  person,  nnee  deceased,  as  to  his  having  been  present. 

See  GaEEB  v.  Greeu 251 

§  885  —  Privileged  communications  to  an  attorney. 

See  Greer  v.  Greer 251 

§§  841,  1582 — DistribtUion  of  unclaimed  proceeds  of  sale  in  partition 

suits — chapters  8U  and  40  of  1889  are  constitutional. 

See  People  ex  rel.  Miller  v.  Rtdbr 407 

§  1856  —  An  order  appointing  commissioners  to  determine  railroad  crose- 

ings  is  appealable. 

iSto  Matter  OF  Saratoga  Electric  Railw AT  Co 287 

§§  1583,  HI  —  Distribution  of  unclaimed  proceeds  of  sale  in  partition 

suits  —  chapters  89  and  40  of  1889  are  constitutional. 

See  People  ex  rel.  Miller  v,  Rtder 407 


1776,  1779  —  Proof  of  incorporation  of  a  foreign  corporation  is  not 
required  unless  the  answer  is  verified  **and  contains  an  affirmative  allegation 
that  the  plaintiff  or  defendant,  as  the  ease  may  be,  is  not  a  corporation." 

See  Vulcan  v.  Myers 161 

§2256  —  Landlord  and  tenant — right  of  a  tenant,  evicted  for  non- 
payment of  a  tax,  to  tender  payment  of  the  tax  and  be  restored  to  possession  under 
this  section  of  the  Code. 

See  Witty  v.  Acton 553 

§  2434  —  Supplementary  proceedings  —  tTie  order  for  the  examincUion  of 

the  debtor  must  be  made  returnable  before  one  of  the  officers  mentioned  in  tMs 
section  of  the  Code. 

See  Peck  v.  Baldwin 808 

[See  table  of  sections  of  the  Code  of  Civil  Precedure  cited,  ante,  in  this  volame.] 

OODB  OF  CRIMINAL  PKOCBDTJBB: 

[See  table  of  sections  of  the  Code  of  Criminal  Procedure  cited,  ante,  in  this  yolume.] 

COBB  OF  PBOCBDXmB 

[See  table  of  sections  of  the  Code  of  Procedure  cited,  ante,  in  this  Tolume.] 

OOLLATBBAL INHBBITANCB  TAX : 

See  Tax. 

COLLATB&ALS  —  Jb  secure  an  indebtedneti. 
See  Debtor  and  Creditor. 

COLUBBCnOK  —  Guaranty  of. 
See  Contracts. 

COLOBEB  PBBSONS  —  Oommon  earrier — lohat  eonditutsi  a  refusal  to  gits 
accomm,odations  to  colaredpersons. 

See  Miller  v.  New  Jersey  Steahboat  Co 4S4 

COMMISSIOKS  —Of  an  agent. 

See  Principal  and  Agent. 

OOMMISSIOKBBS  -  qfhighu>ay$. 
See  Highways 

COMMON  CA&BIBBS: 

See  CABRiERa 

See  Railroad. 
Shipping. 
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OOXPBKSATIOK—  OfpMic  offlom. 
See  Offig£B& 

COMPLAINT: 

See  Pleadings. 

PA«a. 

00MFB0MISE8  —  Evidence — propoadU  far  a  eetUement — admiaaion  of  a 
fact  —  offer  to  eettle  — proof  of  a  eettlement  made  iffith  another  person. 

See  Slingbrland  v.  Norton 678 

Supervieor —  right  to  compromiae  an  action  although  ths  judgment  therein 

ia  chargeable  to  the  town  —  right  of  the  town  to  order  an  appeal  to  be  taken. 

See  HuLBBRT  «.  Defendorf 685 

OOKPTBOIiLEB  —  Duty  of  the  comptroller  of  the  city  of  New  York  to  iaaue 
revenue  bonda  to  pay  the  proportion  of  the  State  tax  cha/rgeable  to  that  city — ru? 
deduction  %a  proper  of  the  tax  on  tlie  amount  added  to  ifie  aaaeaaed  wUuaUon  by 
the  State  Board  of  Equalization,  nor  of  the  amount  raised  in  the  State  tax  le^ 
and  not  appropriated,  nor  of  the  amount  of  a  deficiency  in  the  dty  tax  levy  to 
meet  such  bonda. 

See  Matter  of  Attornbt-Gbnebal 218 

OONDITIONS  —  In  insurance  poUdea. 
See  Insurancb. 

00N7BS8I0NS 

See  Admissions. 

OONSIDERA-TION  ~  ^  par(y  taking  an  accommodation  note  aa  collateral 
for  a  pout-due  check  ia  not  a  bona  fide  holder  for  value — it  doea  not  extend  the 
time  ^payment  of  the  check. 

See  State  of  N.  T.  Nat.  Bk.  «.  Coyebndall 206 

Cfcontracta. 

See  Contract. 

V 

1 

CX)NSPIBAOY  —  WhcU  acta  and  atatementa  of  one  conapirator  are  competent 
against  the  other  —  evidence  —  record  of  acquitted  of  one  of  two  parties  indicted 
for  murder  —  admissibility  of  it  on  the  separate  tried  of  the  other  conspirator. 

See  PEOPI.B  V.  EiBF 887 

CONSTITUTIONAL  LAW  —  Conditions  under  which  land  is  taken  for  a 
highway — cannot  be  done  away  toith  by  the  legislature  to  the  pr^udtce  of  adjoin- 
ing owners,  vnlhout  cojnpensating  them.]  1.  By  chapter  290  of  1867  the  legis- 
lature authorized  the  towns  of  Morrisania  and  West  Farms  to  widen,  make 
and  extend  a  highway  in  paid  towns,  to  be  called  the  Southern  Bouleyard; 
and  further  provided  that,  ''  except  for  the  purpose  of  crossing  the  same,  no 
railway  or  tram-way  shall  be  laid  or  constructed  thereon,  or  upon  any  part 
thereof,  by  any  persons  or  corporations  whatsoever,  without  a  special  *act  of 
the  legislature  of  this  State  for  that  purpose  first  had  and  pbtained;"  and 
farther  provided,  that  in  case  such  special  act  should  be  passed  the  right 
should  exist  in  the  several  owners  of  land  which  should  be  taken  for  the  road, 
to  claim  and  recover  from  the  person  or  corporation  obtaining  authority  to 
construct  such  railway  the  full  value  of  all  the  land  taken,  to  the  same  extent 
as  if  no  such  road  had  ever  been  laid  out  on  said  land.  Subsequently,  by 
chapter  723  of  1887,  the  legislature  authorized  a  railroad  to  be  constructed 
upon  this  boulevard. 

In  procedings  taken  by  said  railroad  company  to  acquire  the  right  to  lay 
and  operate  its  road  upon  the  said  boulevard,  commissioners  were  appointed, 
who  awarded  only  nominal  damages  to  the  owners. 

Held,  that  the  legislature,  having  authorized  the  taking  of  the  land  for  pub- 
lic use,  upon  certain  conditions,  could  not  abolish  those  conditions  and  treat 
the  property  as  though  no  such  conditions  had  been  attached  to  its  condemna- 
tion when  first  taken. 

That  such  conditions  constituted  a  contract  between  the  owners  and  the 
people,  which  the  legislature  had  no  right  to  abrogate. 

Hatter  of  Southern  BouLByARD  R.  R.  Co 497 
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00N8TITUTI0NAL  LAW—  Omtinued.  ,am. 

2. Aut?iant]f  gtten  to  railroad  eommistionen  to  dUpenae  mth  the  eompU- 

tton  of  a  railroad  ]  Chapter  286  of  1889,  ameDdiDg  chapter  42M)  of  the  Laws 
of  1874,  authorizing  the  Board  of  llailroad  Uomm&sioners  to  certify  that  the 
public  interests  do  not  require  that  a  railroad  corporation  ^ould  extend  its 
railroad  beyond  thai  portion  thereof  actually  constructed  at  the  time  that 
title  to  the  road  has  been  acquired  by  it,  is  not  an  assumption  of  Judicial 
power  upon  the  part  of  the  legislature,  nor  is  it  unconstitutionid  as  conferring 
Judicial  power  upon  the  Board  of  Railroad  Commisdonera. 

PsoFLK  «.  Ulstbr  and  Delawabb  R.  R.  Co 266 

8. T\iix  mUid — although  aU  the  money  is  not  appropriated\    A  law 

imposing  a  tax,  which  is  otherwise  invalid,  is  not  impaired  or  rendered  invalid 
under  section  20  of  article  8  of  the  Constitution  of  the  State  of  New  York  by 
the  fact  that  the  appropriation  bills,  by  reason  of  thefar  reduction  bv  the  veto 
of  certain  items  thereof  by  the  governor,  do  not  appropriate  all  the  money 
which  will  probably  be  received  under  sudh  tax. 

Mattbb  of  Attgrnbt-Qbhicbal 218 

—  Luenae  to  etU  meat  in  a  village — jpenaUiee  for  mHUng  toithcui  a  Ueenee, 
authorieed  by  aeetion  8,  title  8  of  chapter  291  qf  1870,  eonatitutional. 

See  ViLLAOB  OF  Sakatooa  SPBING0  V,  Mabkham 288 

Distribution  of  unclaimed  proeeede  of  sale  in  partition  suits —  Code  ef 

(Xva  Procedure,  §§  1682,  B41 -- chapters  9»  and  40  of  ie8»  are  eonstitutianea. 

See  Peoflb  ex  bbl.  Millbb  «.  Rtdbb. 407 

Board  of  health — potoer  of  to  direct  the  abatement  af  a  nuisanee,  iMtA- 

out  giving  notice  to  the  party  charged  teith  maintaining  it. 

i860  People  9.  Boabd  or  Health 685 

Public  officer — acting  under  an  unconstitutional  statute — UabiUty  qf, 

to  an  individual  damaged. 

See  Watebloo  Woolen  Mfo.  Co.  v,  Bhanahah 60 

Flagman  at  railroad  crossing — eonstitutionaUty  qf  an  order  of  court 

requiring  it,  under  chapter  489  of  1884. 

500  People  0.  Long  Island  R.  R  Co 418 

[See  table  of  articles  of  the  Constitution  dted,  ante,  in  thia  volume.} 
00H8TBU0TI0K  —  Qfeontraets. 

See  CONTBACTB. 

Qf  deeds. 

^  Deeds. 

•^—  Cjf  statutes. 

See  Revised  STATuna. 

See  Session  Laws. 
Statuteb. 

qfvfiUs. 

See  Will. 

OONTEKPT — A  plaintiff  abiding  servies  of  an  order — wiU  not  he  heard  en  a 
motion  to  va4sate  it.]  It  is  the  duty  of  the  plaintiff  in  an  action,  to  obey  the 
orders  of  the  court,  made  for  the  purpose  of  promoting  the  proceedings  in 
the  litigation,  and  where  an  order  is  obtained  for  the  examination  of  the 
plaintiff  as  a  witness  before  trial,  and  the  plaintiff  intentionally  avoids  placing 
himself  where  he  may  be  personally  served  with  the  order,  he  will  not  be 
heard  by  the  court  on  an  application  to  vacate  it. 

In  such  case  the  plaintiff  is  not  entitled  to  the  assistance  of  the  courts 
either  by  having  it  consider  the  grounds  upon  which  the  order  has  been  made, 
or  determine  whether  or  not  they  are  supported  by  the  facts  which  the  affida- 
vits, upon  which  such  order  was  obtained,  establish. 

Dudlet  v.  Pbbsb  Publibhino  Co 181 

CONTRACnD  —  An  agreement,  terminable  by  ten  dayif  notice,  continues  in 
force  for  ten  days  after  such  notice  is  given — default  therein — ttaiver] 
1.  Under  an  agreement,  entered  into  by  a  manufacturer,  owning  a  steel  roll- 
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OONTRAOT  —  Ckmtintied,  tasm, 

iDg-mill,  with  a  vendor  of  steel,  the  latter  agreed  to  fumiah  crude  steel,  and 
the  former  to  manufacture  it,  at  a  fixed  rate  of  compensation.  The  agree- 
ment was  to  continue  during  the  mutual  pleasure  of  the  parties,  and  to  termi- 
nate only  after  two  months'  notice,  This  agreement  was  afterwards  terminated 
upon  notice,  at  which  time  there  was  $881.56  due  to  the  plaintiff. 

Thereafter  the  parties  entered  into  an  agreement  which  was  to  continue 
for  five  years,  during  which  the  vendor  of  steel  was  to  have  the  exclusive 
sale  of  the  entire  product,  with  a  credit  of  sixty  days  from  the  date  of  each 
monthly  account  within  which  to  pay  the  amount  thereof;  and  in  case  of  his 
failure  to  make  payment  as  provided  for,  it  was  stated  therein  that  the  agree-  v 
ment  should,  upon  ten  days'  personal  notice,  be  null  and  void. 

This  last-mentioned  agreement  was  performed  on  both  sides  for  about  a 
year,  at  the  end  of  whicub  time  it  was  claimed  by  the  manufacturer  that  the 
vendor  had  made  default  in  one  of  his  payments,  and  a  notice  of  ten  days 
terminating  the  agreement  was  given  by  the  manufacturer,  who  immediately 
8t<n)ped  work. 

In  an  action  brought  by  the  manufacturer  to  recover  a  balance  due  under 
each  of  these  agreements,  it  was  claimed  by  the  defendant  that  the  plaintiff 
could  not  recover  the  money  sued  for,  because  he  had  failed  to  perform  the 
contract  under  which  these  moneys  were  earned,  and  that  the  breach  of  the 
contract  had  caused  damage  to  the  defendant. 

Held,  that,  in  view  of  the  negotiations  between  the  parties,  which  resulted 
in  the  making  of  the  second  agreement,  any  defaults  which  might  have  taken 
place  under  the  first  agreement  were  waived,  and  that  a  right  of  action  existed 
against  the  defendant  for  the  amount  due  under  the  first  agreement  at  the 
time  the  second  agreement  was  entered  into, 
i  That,  under  the  second  agreement,  the  manufacturer  having  at  once  stopped 
work,  instead  of  waiting  until  the  ten  days  fixed  by  the  contract  had  expirod, 
had  broken  the  terms  of  this  agreement. 
,  That  as  it  was  necessary,  in  order  that  the  plaintiff  should  recover  the 
amount  which  he  claimed  under  this  contract,  that  he  should  show  that  he 
had  performed  It,  no  right  of  action  existed  in  his  favor  and  he  could  not 
recover  for  the  work  done  prior  to  its  breach.     Johnson  v.  Ttno 601 

3. Eetervatum  of  all  claim  for  damages,  accrued  and  to  arise  to  ike  land 

conveyed,  resulting  from  the  operation  of  an  elevated  railroad  —  what  owner  is 

affected  tkereiby.']    OneLathrop,  in  conveying  a  piece  of  property  in  the  city  of 

New  York  on  West  Fifty-third  street,  in  front  of  which  an  elevated  railroad 

had  been  constructed,  by  an  independent  and  unrecorded  agreement  reserved 

"all  right,  claim  and  demand  heretofore  accrued  or  arising,  or  which  may 

hereafter  arise  or  accrue  to  either  of  the  parties  to  this  agreement,  against  any 

and  every  corporations  and  corporation,  person  and  persons,  for  or  by  reason 

of  the  erection  and  building  and  maintaining  of  the  elevated  railrcMid  as  at 

present  constructed  in  Fifty-third  street,  in  front  of  the  premises  above 

described,"  and  the  right  ''to  sue  for,  collect,  compromise,  compound  and 

receive  to  his  own  use,  and  release  and  discharge,  any  and  every  such  claim 

and  demand  now  existing  and  accrued,  or  hereafter  to  arise  and  accrue,  a^inst 

any  corporation  or  corporations,  person  or  persons,  for  such  elevated  railroad 

and  the  using  and  running  of  the  same." 

ii  Hdd,  that  as  the  instrument  in  which  this  reservation  was  contained  was 

j(  unrecorded,  a  purchaser  from  Lathrop's  grantees  was  not  bound  thereby. 

ii  BemJble,  that  this  was  not  a  reservation  of  an  easement,  but  simply  of  the 

tif  claims  for  damages  which  had  been  sustained  b  v  the  grantor  by  reason  of  the 

•^  continuous  trespasses  of  the  elevated  railroad  while  he  was  owner  of  the  prop- 

'*  erty,  and  also  of  the  claims  which  might  thereafter  accrue  to  his  grantees  for 

such  damages  as  they  should  sustain  by  reason  of  like  trespasses  during  their 

^^  ownership. 

^  That  the  instrument  containing  these  reservations  was  a  mere  personal  con- 

•^  tract,  binding  only  on  the  parties  thereto,  the  grantor  and  j^rantees,  and  that 

a  purchaser  from  such  grantees  was  entitled  to  bring  an  action  to  restrain  the 

railroad  company  from  operating  its  railrr«id  in  front  of  the  premises,  because 

of  a  continuous  invasion  of  the  plaintiff's  easement  in  the  street,  ootwithstand- 

f  r  ing  the  fact  that  the  railroad  company  had  obtained  from  the  grantor,  Lathrop, 

r  Hun— Vol.  LVIII        79 


626  INDEX. 

OONT&ACrr  —  Continued,  n 

a  conveyance  of  his  rights  and  such  easements  as  were  affected  by  the  operation 
of  its  road. 

That  the  easements  in  question  being  appurtenant  to  the  land  and  incident 
to  its  use,  Lathrop,  the  grantor,  could  not  reserve  to  himself  the  right  to 
restrain  their  invasion  after  he  had  ceased  to  own  the  property. 

PooTB  «.  Maivhattan  Ry.  Co 478 

8. Agreement  by  the  preeiderU  of  a  corporation  to  postpone  the  enforcement 

of  hie  claim  againetit — not  ef\foreeMe  by  a  receiver.]  Am  agreement  made 
by  a  creditor,  the  president  and  largest  stockholder  of  a  corporation,  with 
a  firm  to  which  such  coiporation  was  also  indebted,  *'  in  consideration  of 
said  firm's  not  pressing  their  claim  to  compulsory  collection,*'  that  such  presi> 
dent  and  stockholder  would  not  enforce  a  claim  existing  in  his  favor  for  a 
balance  of  salary  due  him  until  after  the  other  creditors  of  the  corporation 
should  have  been  fully  paid,  is  not  enforceable  by  a  receiver,  subsec^^uently 
appointed,  of  the  assets  of  such  corporation,  nor  has  the  receiver  a  nj^ht  in 
«uch  a  case  to  defer  any  payment  to  the  president  of  the  balance  due  him  for 
salary  until  the  claims  of  all  other  persons,  creditors  of  such  corporation,  shall 
have  been  paid. 

Such  agreement  on  the  part  of  the  president  of  the  corporation  is  not 
enforceable  bv  the  receiver  thereof,  as  the  representative  of  the  company  or 
of  its  stockholders,  nor  as  the  representative  of  the  particular  firm,  the  creditor 
of  the  corporation  making  such  agreement  with  its  president. 

Semble,  that  such  a^eement  must  be  enforced,  if  at  all,  by  the  creditor 
of  the  corporation  with  whom  it  has  been  made,  and  not  by  the  receiver 
thereof  for  the  benefit  of  such  creditor. 

Snow  v.  Russell  Cok  Fertilizer  Co 184 

4. Coneideration.}    In  such  a  case  the  agreement  is   too  vague  and 

indefinite  for  enforcement,  as  the  firm  creditor  does  not  bind  itself  to  refrain 
from  proceeding  against  the  company  for  any  ffiven  x)eriod  of  time,  nor 
is  the  period  of  forbearance  by  the  president  lor  the  enforcement  of  his 
salary  stipulated,  and  there  is,  therefore,  neither  a  valid  consideration  nor 
mutuality.    Id,  " 

5. Guaranty  to  pay  aU  notes  which  should  "protfe  to  be  uncollectible" — 

not  enforceable  until  judgment  and  execution  returned  unsatisfied,]  One  part- 
ner sold  to  another  the  stock  in  trade  of  the  partnership  and  received  himself 
from  his  copartner  certain  notes,  accounts  and  demands  owing  to  the  firm, 
and  also  received  a  bond  conditioned  that  his  partner  would  pay  to  him  one-half 
of  all  notes,  accounts  and  claims  of  the  late  firm  assigned  to  him  "  that  shall 
prove  to  be  uncollectible,  if  any  such  there  be." 

Held,  that  no  right  of  action  arose  upon  the  bond  as  to  any  claim  until  the 
same  had  been  prosecuted  to  Judgment,  and  an  execution  had  been  issued 
upon  such  judgment  an(l  returned  unsatisfied.    Ralph  v.  Eldrsdob 908 

6. Actor  agreeing  to  render  exclusive  service  to  one — when  restrained  by 

iniunction  from  acting  for  another,]  A  preliminary  injunction  to  restrain  an 
actor  from  breaking  a  contract,  by  which  he  has  agreed  to  perform  services 
exclusively  for  the  plaintiff,  will  not  be  granted,  except  in  cases  where  the 
artistic  abilities  of  the  defendant  are  exceptional,  so  that  his  place  cannot 
readily  be  supplied. 

It  is  only  under  such  circumstances  that  irreparable  damages  can  result 
to  the  plaintiff  from  a  breach  of  the  contract.     Carter  «.  Ferguson 688 

Principal  and  agent — what  disclosure  required  of  an  agent  acting  for 

both  tlie  parties  to  a  bargain — commissions  of  an  agen  t — account  stated — when 
the  minds  of  a  principal  and  agent  do  not  meet  as  to  the  latter^s  eotnmissions. 

See  Frankel  v.  Wathbn 848 

Master  and  servant  —  sub-contractor,  of  one  contracting  with  a  dty  to  do 

the  entire  work  —  the  city  is  not  liable  for  his  negligence — proof  of  damage  resuU- 
ingfrom  loss  of  time. 

See  Wood  v.  City  of  Watbrtown 988 

Deed  in  which  the  grantee  assumes  payment  cf  a  mortgage  on  the  prendsee 

conveyed  —  when  the  grantee  (alt?iough  his  grantor  was  dUigcUea  to  pay  &e  mort- 
gage) cannot  be  sued  by  the  mortgagee. 

See  Wager  v.  Link 878 
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—  LicUdUty  of  the  directon  of  a  corporation  for  afailwre  to  file  an  annual 
rmcyrt  —  effe<^  of  the  expiration  of  the  exieten^  of  the  corporation  btfare  the 
d&t,  under  the  terms  of  a  contract  made  by  it,  become  due. 

See  Gold  v,  Cltnb 419 

—^^  Lease  and  contract  for  sale  of  coal  to  be  mined — right  of  lessee  to  make 
use  of  any  other  product  than  the  kind  to  be  paid  for  under  tfte  contract. 

See  QKSsnsrt  V,  D.  and  U.  Canal  Co 4dd 

—  General  denial  —  in  an  action  on  contract  procf  may  be  given,  under  a 
general  denial,  that  it  was  a  wager  contro/ct. 

See  Hentz  a.  Miner. 428 

-*—  Agreement  to  pay  on  the  sale  of  a  vessel  and  to  give  notice  of  the  sale-^ 
fohen  the  statute  of  limitations  begins  to  run. 

See  Hall  v.  Roberts 689 

Bail  bond,  not  naming  the  offense  —  not  enforceable. 

See  People  v.  Gillman 868 

— ^  A  recovery  for  work  done  and  materials  furnished  is  a  bar  to  a  claim  for 
defective  work  and  materials. 

See  Deane  v,  Loucks 655 

Of  general  assignment. 

See  Assignments. 

Relating  to  negotiable  paper. 

See  BuAA  and  Notes. 

Of  insurance. 

See  Insurance.  , 

-^—  Relating  to  landlord  and  tenant. 
See  Landlord  and  Tenant. 

—  Law  of  relating  to  m^ortgages. 

See  Mortgage. 

Cf  suretyship. 

See  Principal  and  Surbtt.  '^ 

OONTBIBT7TOBT  KEQLiaBKOB : 

See  Negligence. 

GOKT&OVEBSIES  —  Compromise  of. 

See  Compromises. 

* 

CONVERSION — Of  real  into  personcU  property. 
See  Real  Property. 

00'RP0B»ATlONB-^  Director  of  a  corporation  — liability  of,  in  ease  of  a 
failure  to  JUe  an  annual  report — statute  of  limitations.]  1.  In  an  action 
brought  to  charge  a  director  of  a  corporation  with  a  debt  thereof,  by  reason 
of  the  failure  of  the  directors  to  file  an  annual  report  of  the  condition  of  the 
corporation  as  required  by  law,  it  appeared  that  the  plaintiff  held  a  promissory 
note  made  by  the  Onondaga  Coarse  Salt  Association,  which,  being  about  to 
wind  up  its  business,  deposited  with  the  American  Dairy  Salt  Company 
(Limited)  the  sum  of  $10,880.90,  and  the  plaintiff  received  from  the  latter  com- 
pany a  pass-book  in  his  name  in  account  with  said  American  Dairy  Salt 
Company,  containing  the  following  credit:  February  11, 1882,  cash,  $10,880.90, 
and  withdrew  from  such  account,  April  80, 1885,  $4,800;  June  1,  1888,  $1,000, 
and  July  11,  lb88,  $1,000. 

Beld,  that  as  there  was  no  express,  explicit  agreement  obligating  the  plaintiff  ^ 
to  allow  his  money  to  remain  on  deposit  with  the  American  Dairy  Salt  Com- 
pan^f,  that  the  amount  of  money  mentioned  in  the  account  became  due  from 
the  corporation  the  moment  it  was  deposited,  and  the  defendant,  as  one  of  its 
directors,  became  liable  to  par  the  same  at  that  time,  and  that  consequently 
the  three  years  prescribed  by  the  statute  as  the  limitation  of  time  applicable 
to  the  enforcement  of  such  statutory  penalty  having  elapsed,  that  the  plaint- 
iff's right  to  recover  against  the  director  was  barred. 
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That  subsequent  defaults  in  filing  the  annual  report  after  the  liability  was 
complete  did  not  aid  the  plaintiJS.    Chapman  v.  Oombtogk 825 

2. Premmption  that  prohibited  powert  have  not  been  exereieed.]    That  as 

the  American  Dairy  Salt  Company  (Lamited)  was,  by  the  thirteenth  section  of 
chapter  Gil  of  1875,  expressly  authorized  to  borrow  money,  and  as  it  was  not 
authorized  to  carry  on  a  banking  business,  it  was  to  be  presumed  that  the 
corporation  in  receiving  this  money  kept  witlun  its  authorized  powers  and  did 
not  transgress  the  law  by  assuming  to  exerdse  banking  powers,  and  that  the 
transaction  was,  therefore,  to  be  considered  a  loan  rather  than  a  deposit.    Id. 

8. A  deposit  made  in  violation  of  law  becomes  due  immediately,  "l    That 

even  if  it  should 'be  assumed  that  a  deposit  had  been  made,  and  not  a  loan, 
such  deposit  being  in  violation  of  the  law,  the  corporation  became  indebted 
for  money  had  and  received,  and  liable  to  an  action  therefor  at  the  time  that 
the  deposit  was  made.    Id. 

4. Liability  of  the  directors  of  a  corporation  for  a  failure  to  fie  an 

annual  report — ejfect  of  t7ie  expiration  of  the  existence  of  the  corporation  before 
the  debt,  under  the  terms  of  a  contract  made  byit,  became  due.]  In  an  action 
brought  to  charge  the  directors  of  the  Central  I^ark  Building  Company  (Lim- 
ited), with  an  alleged  liability  of  said  company,  because  of  a  failure  to  file  an 
annual  report  of  its  financial  condition,  it  appeared  that  the  company  had 
been  incorporated  in  1883,  under  chj^>ter  611  of  1875,  to  continue  for  two  years 
from  the  date  of  filing  its  certificate,  which  was  filed  on  June  6,  1888;  that, 
on  April  23, 1884,  the  corporation  entered  into  a  contract  with  the  plaintiffs,  by 
which  the  latter  were  to  furnish  and  put  up  a  steam-heating  apparatus  in  the 
buildings  of  said  company,  and  made  all  payments  called  for  under  the  terms 
of  the  contract,  up  to  and  until  the  payment  which  was  to  be  made  on  the 
final  completion  of  the  work,  which  was  finished  on  the  7th  day  of  Decem- 
ber, 1885. 

Held,  that  as  the  existence  of  the  corporation  ended  in  June,  1885,  by  the 
terms  of  its  certificate,  and  as  at  that  time  no  debt  was  due  to  the  plaintiff 
from  the  corporation,  that  the  def enduits  were  not  liable. 

That  the  provisions  of  section  88  ot  chapter  Oil  of  1875,  to  the  effect  that 
"  The  dissolution,  for  any  cause  whatever,  of  any  corporation  created  as  afore- 
said, shall  not  take  away  or  impair  any  remedy  ^iven  against  such  corpora- 
tion, its  stockholders  or  officers,  for  any  liabilities  incurred  previous  to  its 
dissolution,"  did  not  cover  this  case,  as  no  liability  had  been  incurred  by  the 
corporation  for  the  amount  sought  to  be  recoverea  in  this  action  until  the  con- 
tract had  been  f  ulQUed,  before  which  time  the  corporation  had  ceased  to  exist. 
Gold  v,  Cltne 419 

5.  Annual  report  of  a  corporation — what  false  statement  as  to  the  capital 

paid  in,  is  not  a  material  false  statement,  rendering  tfie  officers  signing  the 
report  liable  for  its  debts.]  In  an  action  brought  to  charge  one  of  the  directors 
01  the  American  Opera  Company  (Limited)  with  a  debt  existing  against  such 
company,  upon  the  groimd  that  the  annual  report  filed  by  such  company 
was  false  in  its  statements  concemingthe  amount  of  capital  stock  which  had 
been  paid  in,  it  appeared  that  one  Henry  Seli^an,  who  was  named  in  the 
TcpoTt  as  one  of  the  stockholders,  was  not,  and  never  had  been,  the  owner 
of  stock  in  the  corporation;  that  a  certificate  for  ten  shares  of  stock,  amount- 
ing to  the  sum  of  $1,000,  had  been  sent  to  him,  which  he  had  refused  to  accept 
and  had  returned,  and  that  this  amount,  as  well  as  an  additional  sum  of 
$1,000,  for  which  there  was  no  foundation  whatever,  was  included  in  the 
amount  of  the  capital  stock  of  the  company  stated  in  the  report  to  have  been 
paid  in. 

Held,  in  view  of  the  fact  that  the  Jury  might  have  found  that  $146,600  of 
the  capital  stock  of  the  company  had  been  paid  in,  that  this  error,  to  the  extent 
only  of  $3,000,  did  not  make  the  report  **  false  in  any  material  representation." 

That  this  slight  discrepancy  could  have  had  no  effect  whatever  upon  the  con-* 
nection  or  dealing  of  its  creditors  with  the  corporation,  and  that,  therefore, 
the  statement  could  not  be  a  materia  false  statement,  rendering  the  offlceis 
who  signed  the  report  liable  for  the  debt  of  the  company.  Walton  v.  GJod  wis,    87 

6. Covered  by  the  teords  "  person  or  persons  "  in  the  lien  law,  section  1824, 

chapter  410  <2^  1882.]    A  corporation  may  file  a  notice  of  lien,  under  section 
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1824  of  chapter  410  of  the  Laws  of  1882,  although  such  statute  provides  that 
such  lien  may  be  tiled  by  "  any  person  or  persons/'  as  a  corporation,  is  as  com- 
pletely within  the  intention  of  the  section  as  a  natural  person  would  be,  and  is 
equally  entitled  to  its  protection. 

When  persons  are  mentioned  in  a  statute  corporations  are  included,  if  they 
fall  within  the  general  reason  and  design  of  the  statute.    Gabkell  9.  Bkabd,  101 

7. Error  in  the  amount  stated  in  the  notice  of  lien  to  be  due,]    Although 

the  statute  (Laws  of  1882,  §  lb26,  chap.  410)  provides  that  the  notice  shall 
state  the  amount  claimed,  from  whom  it  is  due,  or  to  become  due,  '*  giving 
the-  amount  of  the  demand  after  deducting  all  just  credits  and  oSaeia"  etc., 
yet  where,  without  anj  fraudulent  intent,  and  through  mistakes  on  the  part 
of  the  persons  having  m  charge  the  details  of  the  business,  the  amount  claimed 
in  the  notice  of  lien  is^  considerably  greater  than  the  amount  shown  by  the  evi- 
dence to  be  due,  the  lien  will  be  enforced,  notwithstanding  such  error  in  the 
amount  claimed  in  the  notice.     Id. 

8. A  trustee  and  stockholder  of  an  insolvent  corporation  cannot^  as  a  cred- 
itor, attach  its  property  ]  A  trustee  and  stockholder  of  a  corporation  which  has 
become  insolvent  cannot,  as  a  creditor  thereof,  commence  an  action  against 
8uch  corporation  and  obt^n  an  attachment  against  its  property  upon  the 
ground  that  the  corporation  has  unlawfully  assigned  and  disposed  of  its 
property  with  intent  to  defraud  its  creditors. 

A  trustee  of  a  corporation  is  disabled,  by  the  provision  of  the  statute,  from, 
in  such  manner,  securing  a  preference  over  other  creditors  thereof  in  the  pay- 
ment of  his  debt. 

The  fact  that  such  trustee  has  not  been  an  active  trustee  in  the  management 
of  the  affairs  of  the  corporation,  and  has  had  no  influence  with  the  other  trus- 
tees, and  that  he  has  urged  his  co-trustees  to  take  steps  to  put  the  company  in 
the  hands  of  a  receiver,  and  that  his  co-trustees  have  conspired  together  to 
defraud  him  and  the  other  creditors  of  the  company,  does  not  change  his 
rights  or  position  or  remove  his  disability  in  the  premises. 

Throop  0.  Hatch  Lithoobafhic  Co 149 

A  corporation  organized  under  chapter  426  of  1856  and  chapter  894  of 

1867 — pou>er  of  to  mortgage  its  property  to  a  director — enforcement  of  a  mart- 
ffoge  foreclosure  judgment  against  property  in  the  hands  of  a  receiver. 

See  Preston  v.  Louohsan 210 

Order  that  an  answer  he  made  more  d^nite  and  certain  — granted  tohere 

the  complaint  alleges,  generaMy,  false  representations  to  have  been  made  by  agents 
of  a  corporate  plaint-^. 

See  Texas,  etc.,  Oil  Co.  v.  Mut.  Fire  Ins.  Co 560 

Express  company  —  responsibility  of  for  a  trunk  Irft  at  its  office  after  a 

receipt  therefor  is  signed  and  the  charges  are  paid. 

See  Odebxibk  v,  Fargo 847 

Eminent  domain — what  muet  be  shown  by  a  traan-way  company  seeking 

to  acquire  land — what  is  not  a  public  use. 

See  Matter  of  Split  Bock  Cable  Co 851 

Denial  of  knowledge  a^  to  incorporation. 

See  Vulcan  v.  Mters 161 

— ■  Societies,  duhs  and  similar  bodies. 
See  Associations. 

To  carry  on  insurance  business. 

See  Insurance. 

See  Municipal  Corporations. 
Railroad. 

OOBTS^  Assignment  of  judgment— liability  of  the  assignee  for  costs,  tohere 
ihs  judgment  is  reversed  on  appeal,]  1.  Where  a  judgment,  recovered  before 
the  trial  court,  is  assigned,  together  *  with  "all  sums  of  money  that  maybe 
had  or  obtained  by  means  thereof,  or  on  any  proceedings  to  be  had  there 
upon,"  and  such  judgment  is  reversed  on  an  appeal,  the  assignee  of  the  judg- 
ment is  liable  for  the  costs  recovered  .by  the  defendant  by  reason  of  the  fan- 
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ure  of  the  plaintUF's  cause  of  action,  and  an  order  is  properly  made  by  ttie  court 
direcking  tue  payment  of  such  costs  by  such  assignea     Txjcjdbb  v  GnJiAN. .  167 

2. It  exUnds  to  all  eatts  oJT  the  actum.]    The  liability  is  not  limited  to 

the  costs  accruing  after  the  assignment,  but  extends  to  all  the  costs  of  the 
action.    Id, 

3. To  wJiot  case  the  rule  is  appUeable.]    This  rule  is  applicable  to  an 

action  brought  by  the  assignee  of  the  receiver  of  a  mauufactunng  company, 
incorporated  under  the  laws  of  the  State  of  New  York,  to  recover  the  balance 
of  sixty  per  cent  of  the  defendant's  unpaid  subscription  for  the  stock  of 
such  company,  where  the  plaintiff  fails  to  recover  judgment  by  reason  of 
the  complaint  setting  forth  a  claim  for  the  recovery  of  the  amount  unpaid 
and  owing  by  the  defendant  on  the  shares  of  stock  of  the  corpoiHtion  sub- 
scribed for,  instead  of  a  cause  of  actipn  for  the  ascertainment  and  adjustment 
of  the  amount  which  is  properly  payable  by  such  stockholder  in  order  to 
satisfy  the  debts  of  the  company.    Id. 

4  —  In  wTuU  COM  it  is  not  appHeableA  It  is  only  when  the  judgment 
attempted  to  be  assigned  has  been  recovered  upon  a  cause  of  action,  not  itself 
assignable  or  transferable,  that  the  attempted  assignment  will  not  operate  to 
charge  the  assignee  with  the  costs  of  the  action  where  such  judgment  shall  be 
subsequently  reversed  on  appeal.     Id. 

5.  —  From  wIuU  the  liability  reeuUs.]  The  liability  cannot  be  avoided  by 
the  omission  of  the  assignee  to  tak.<d  active  charge  ot  the  prosecution  of  the 
action,  as  it  results  from  the  assignment  itself,  by  which  the  assignee  becomes 
entitled  to  the  advantages  of  the  litigation  in  case  of  its  success.    Id. 

6. Against  an  assignee  of  the  cause  of  action  .1    Section  8247  of  the  Code 

of  Civil  Procedure,  in  relation  to  the  payment  of  costs,  only  applies  to  a  case 
where  the  cause  of  action  has  been  transferred  to  the  party  sought  to  be 
charged  with  costs,  or  he  has  become  beneficially  interested  therein. 

Metropolitan  Concert  Co.  v.  Sperry 470 

7. Sureties  uponanundertahing,  v)ho prosecute  the  action  orougitt  by  their 

principal^  are  not  liable  for  the  costs — remedy  of  the  defendant.]  That  section 
does  not  cover  a  case  in  which  a  surety  upon  an  undertaking,  given  upon 
obtaining  an  order  of  arrest,  applies  to  the  court  to  set  aside  a  default  made 
by  the  plaintiff  in  that  action,  and  to  be  permitted  to  prosecute,  and  doer 
prosecute,  the  same.    Id. 

8. Bemedy,]    The  remedy  of  the  defendant,  in  the  action  in  which  the 

order  of  arrest  was  obtained,  must  rest  upon  the  undertaking  given  by  the 
sureties.    Id. 

9. AdditionaZ  aHlowancs  to  several  defendants — how  apmrtioned  where 

the  judgment  is  reversed  on  appeal  as  to  some  of  such  dqfendantsi]  On  the  trial 
of  an  action  brought  agadnst  nine  defendants,  who  hod  interposed  demurrers 
to  the  plaintiff's  complaint,  judgment  was  rendered  infavorof  thedefendants, 
and  separate  bills  of  costs  were  awarded  to  some  of  the  defendants,  and  $750 
was  awarded  to  all  of  the  defendants  as  an  additional  allowance.  This  judg- 
ment was  affirmed  at  Ckmend  Term,  and  separate  bills  of  cost  were  taxed  by 
tlie  same  defendants. 

On  appeal  to  the  Court  of  Appeals  that  court  reversed  the  judgment  as  to 
all  of  the  defendants  except  two,  as  to  whom  it  was  affirmed,  widiout  costs. 

Held,  that  the  two  defendants,  In  whose  favor  judgment  of  affirmance  was 
rendered  by  the  Court  of  Appeals,  were  entitled  to  full  bills  of  costs  at  the 
General  and  Special  Terms,  but,  if  to  any  part  thereof,  only  to  their  propor- 
tionate share  of  the  additional  allowance  of  $750,  namely,  two-ninths  thereof. 
Metropolitan  El.  Rt.  Co.  v.  Dugoin 151 

10. On  the  reference  of  a  disputed  claim  against  an  estate.]  ^  The  pro- 
ceedings in  the  case  of  a  disputed  claim  aa:ain8t  an  estate,  which  is  referred 
under  the  provisions  of  the  Revised  Statutes,  are  controlled  by  the  Revised 
Statutes,  as  regards  the  allowance  of  costs  therein,  and  not  by^  the  Code  of 
Civil  Procedure. 

Under  the  Revised  Statutes  the  costs  are  represented  by  the  disbursemente, 
and  do  not  necessarily  include  the  allowances  provided  for  in  the  fee  bill  in 
actions.    Matter  of  McQueen 1*^ 
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11. Playable  a$  a  condition  cf  granting  a  now  trial,  whert  a  verdict  is  aet 

aeide  aa  against  evidence,  j  A  party  entitled  to  relief  against  a  verdict  not  sap- 
ported  by  the  evidence,  is  properly  required,  as  a  condition  of  his  obtaining  a 
new  trial,  to  pay  the  costs  of  opposing  the  motion  and  the  costs  of  the  tr£d, 
including  witness  fees  and  disbursements,  but  not  to  pay  all  the  costs  of  the 
action,  as  a  condition  of  the  granting  of  a  new  trial.    Buck  v,  Webb 186 

Additional  allowance —  tax  on  franchise  not  a  basis  therefor. 

See  Peoplb  «.  IJlbtsr  and  Dblawabb  R.  R.  Co 266 

OOXTNSBL — Polieeman — when  tried,  entitled  to  counsd. 

See  Peoplb  ex  bkl.  Van  Hib:  v,  Policb  Combs 224 

COUNTEB^GLAIK  : 

See  Set-off. 

00T7KTT — Supervisor — right  to  compromise  an  action  although  the  judgment 
therein  is  chargwMe  to  the  town."]  1.  An  action  having  been  brought  against 
the  supervisor  of  a  town  to  recover  for  professional  services  rendered  by  the 
plaintiff,  as  an  attorney  and  counselor-at-law,  to  the  predecessor  of  such 
supervisor,  judgment  was  entered  in  favor  of  the  plaintiff  for  (804.8i),  and 
was  appealed  from  by  the  supervisor,  after  which  negotiations  were  carried 
on  between  the  plaintiff  and  the  supervisor,  resulting  in  a  stipulation, 
whereby  it  was  agreed  by  the  plaintiff  that  upon  the  payment  of  $400  and 
the  costs,  as  entered  in  the  judgment,  with  interest,  and  upon  consideration 
that  no  appeal  should  be  taKen  from  such  Judgment  by  the  defendant,  the 
judgment  should  be  satisfied  and  the  action  be  discontinued,  provided  such 
payment  should  be  made  before  the  15th  day  of  February,  1891.  The  super- 
visor thereupon  withdrew  the  notice  of  appeal  from  the  judgment,  which 
had  been  theretofore  served,  and  leave  was  obtained  from  the  Special  Term 
to  withdraw  such  notice  of  appeal,  and  on  application  to  the  General  Term 
such  appeal  was  dismissed,  prior  to  which,  however,  a  town  meeting  had  been 
held,  at  which  a  resolution  was  passed  directing  the  supervisor  to  appeal  from 
thejudgment. 

Held,  that,  as  there  was  no  evidence  that  the  compromise  was  not  honestiv 
made,  the  supervisor  was  not  bound  by  the  action  of  the  town  board,  althoum 
by  the  provision  of  the  statute,  the  amount  of  the  judgment  was  payable  by 
the  town  after  its  audit  by  the  town  board. 

That,  in  the  absence  of  fraud,  the  supervisor  had  the  power  to  settle  the 
matter  in  dispute.    Hulbitrt  v,  Dbfbndorf ' 686 

2. Right  of  the  town  to  order  an  appeal  to  be  taken."]    That  although  in 

certain  actions,  which  may  be  maintained  by  parties  against  the  town  m  its 
municipal  name,  it  is  made,  by  statute,  the  duty  of  the  supervisor  of  the  town 
to  place  before  the  electors  of  the  town  a  full  statement  of  such  suit  or  pro- 
ceeding for  their  direction  in  regard  to  the  defense  thereof,  the  statute  has  no 
application,  nor  is  the  supervisor  bound  to  accept  the  instructions  of  the  town 
board,  in  an  action  brought  against  him  in  his  individual  name.    Id. 

8. Supervisors  —  authority  of,  to  appoint  commissioners  to  lay  out  a  high- 

way.l    Since  the  passage  of  chapter  773  of  the  Laws  of  1873  a  board  of 
supervisors  has  no  authority  to  appoint  commissioners  to  lay  out  a  highway, . 
except  upon  the  certificate  of  the  commissioners  of  highways. 

People  bx  rbl.  Sammis  v,  Supervibors 871 

COURTS  —  Supplementary  proceedings  —  th^  order  for  t?ie  examination  of  tJie 
debtor  must  be  made  returnable  before  one  of  the  officers  mentioned  in  section  2484 
of  the  Code  of  Civil  Procedure, 

See  Peck  v.  Baldwin 808 

Action  for  an  ctccount  of  the  management  and  sales  of  land  in  another 

State — when  it  is  not  necessary  to  allege  that  the  drfendant  has  money  belonging 
to  the  plaintiff — jurisdiction  of  the  courts  of  the  State  of  New  York, 

See  Reading  v,  Haooin 460 

Board  of  Railroad  Commissioners — power  of  to  give  a  certificate  dis- 
pensing with  the  further  extension  of  a  railroad — an  action  by  the  people  to 


632  INDEX 

00X7BTS—  Qmtintted,  P^ai. 

annul  the  corporation  doea  not  preclude  its  so  doing — iti  reaeone  for  m  doing 
not  reviewable  by  tlu  courts. 

See  Pbopub  t.  Ulbter  and  Dblawabb  R.  R.  Co 266 

^^—  Flagman  at  railroad  crossing — constitutionality  of  an  order  of  court 
requiring  it  under  chapter  430  of  1884 

People  v.  Long  Island  R  R.  Co 412 

TIte  pension  of  a  Supreme  Court  justice  on  his  reaehina  the  age  of  seventy 

years  is  not  conditional  on  his  having  served  ten  years  of  the  abridged  term. 

See  People  ex  rel.  Gilbert  v,  Wemplb 375 

Of  surrogate. 

See  Surrogates. 

QOVBNANTS — Landlord  and  tenant  —  a  covenant  to  pay  rent,  and  a  covenant 
to  pay  at  the  expiration  of  tlve  lease  one^lfof  the  appraised  value  of  buildings 
erected  by  tJie  tenant,  lohen  dependent  covenants. 

See  Bates  v.  Johnston 628 

C0VBBTX7BE: 

See  Husband  and  Wife. 

G&EDITO&: 

/Sstf  Debtor  AND  Creditor. 

CBSDITOBi'S  8  (TIT —  To  set  aside  fraudulent  conveyance. 
See  Fraudulent  Contetance. 


I — Appeal  from  an  order  denying  a  motion  for  a  new  trial,  unneces- 
sary in  a  crimiruU  action.]  1.  In  s  crimiiial  action  it  is  not  necessary  to  state 
lU  the  notice  of  appeal  that  it  is  taken  from  the  order  denying  the  defendant's 
motion  for  a  new  trial,  as  sections  485  and  517  of  the  Code  of  Criminal  Pro- 
cedure provide  that,  upon  an  appeal  from  a  judgment,  the  decision  of  Uie 
court  on  a  motion  for  a  new  trial  may  be  reviewed.    People  v.  Sob  ad 671 

2. Misconduct  on  Vie  part  of  the  jury  requiring  that  a  new  trial  be 

granted.]  After  the  jury  had  retired  to  deliberate  on  their  verdict  in  a 
criminal  case,  the  offlcer  having  them  in  charge,  without  leave  of  the  court, 
took  them  to  dinner  at  a  hotel,  and  before  dinner  one  of  tlie  jurors  separated 
bimself  from  his  fellows  and  entered  the  public  bar-room  where  he  called  for 
and  drank  brandy  at  the  bar;  and  on  the  same  occasion  another  juror,  after 
dinner,  went  alone  to  the  water-closet  in  the  basement  of  the  hotel,  and  fol- 
lowed, but  did  not  overtake,  until  they  arrived  at  the  cour^house,  the  other 
Jurors,  who  had  preceded  him  on  their  return. 

Afterwards,  when,  by  leave  of  the  court,  the  jury,  not  having  agreed  upon 
the  verdict,  were  taken  to  the  hotel  for  supper,  *the  juror  who  had  taken 
brandy  before  dinner  went  alone  to  the  bar-room  and  drank  there  again. 

Held,  that  this  constituted  misconduct  on  the  part  of  the  jury  which  viti- 
ated the  verdict,  and  because  of  which  a  new  trial  should  be  granted.    Id. 

8, What  is  not  an  omission  to  perform  his  duty  by  a  public  officer,  within 

the  meaning  of  section  154  of  the  Penal  Code.]  One  Ryall,  the  superintendent 
of  public  works  of  Saratoga  Springs, was  indicted  for  having  willfully  omitted 
to  make  oath  and  execute  an  affidavit  that  he  had  not  been  interested  pecu- 
niarily in  any  contract,  work,  materials  or  other  matter  connected  with  his 
official  duties,  as  prescribed  by  chapter  2'»7  of  the  Laws  of  1874,  before 
receiving  a  portion  of  his  salary  or  comx>en8ation  provided  for  by  section  5  of 
that  act. 

The  indictment  was  found  under  section  154  of  the  Penal  Code,  which 
provides  that  **  where  any  duty  is  or  shall  be  enjoined  by  law  upon  any  public 
offlcer,  or  upon  any  person  holding  a  public  trust  or  employment,  every  will- 
ful omission  to  perform  such  duty,  where  no  special  provision  shall  have 
been  made  for  the  punishment  of  such  delinquency,  is  punishable  as  a 
misdemeanor. " 

Held,  that  chapter  257  of  the  Laws  of  18-4  required  the  making  of  the 
oath,  not  in  the  defendant's  official,  but  in  his  personal,  capacity,  and  that 
the  omission  to  make  the  oath  was  his  individual,  and  not  his  offldai, 
emission. 
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That  the  law  did  not  require  the  defendant  to  make  the  oath,  but  left  it 
optional  with  him,  suspending  his  right  to  receive  a  salary  imtil  he  should 
do  so. 

That  the  wrong  done  by  the  defendant  consisted  not  in  the  omission  to 
take  the  oath,  but  in  his  receiving  his  salary  before  his  right  to  receive  it  was 
complete.    People  «>.  Rtall 286 

4.  Action  for  penalties  under  the  law  to  protect  flsJi — t7ie  aiUhoritv  of  the 

e'oper  oMcer  must  appear.]  An  action  to  recover  penalties  imposed  for  vio- 
ting  the  laws  for  the  protection  of  fish  (§§  23.  24,  chap.  634  of  1879; 
chap.  127  of  1884  and  chap.  11  of  1886),  cannot  be  brought  in  the  name  of 
the  people  unless  it  appears  that  such  action  was  brought  by  authority  of  the 
proper  olflcer. 

It  cannot  be  presumed  that  any  officer  authorizes  an  action  in  which  his 
name  does  not  appear,  and  in  which  his  authority  to  brin^  it  is  not  claimed. 

Such  an  action  is  a  penal  action,  and  the  statutes  authonzing  it  must  be  con- 
strued and  pursued  strictly. 

The  people  have  no  capacity  to  sue  for  penalties,  except  as  authorized  by 
law,  and  not  then  except  through  the  officer  or  person  authorized  to  bring 
the  suit.    Pboplb  v.  Belknap 241 

5. WTuit  acts  and  statements  of  one  conspirator  are  competent  c^ainst  the 

otiter  —  evidence.  ]  Although,  during  the  continuance  of  a  conspiracy,  the  acts 
and  declarations  ot  either  conspirator  in  furtherance  of  the  conspiracy  are 
competent  evidence  against  the  other,  the  declarations  of  either  before  the  forma- 
tion of  the  conspiracy  or  after  the  consummation  of  the  o^ense  are  not  admis- 
sible.   People  d.  Kief 887 

6. Record  of  acquittal  of  one  of  ttoo  parties  indicted  for  murder —  admis- 
sibility of  it  on  the  separate  trial  of  the  other  conspirator.]  On  the  trial  of  an 
issue  m  a  criminal  action,  as  to  whether  the  accused  aided  and  abetted  another 
in  the  commission  of  the  crime,  a  jjud^ent  of  acquittal  rendered  upon  the 
trial  of  that  other  person  for  such  cnme  is  properly  rejected.    Id. 

Discussing  before  tlie  Jury  the  defendanfs  failure  to  go  upon  the  stand  in 

a  criminal  case  —  is  ground  for  a  new  trial  — fel<mious  intent  in  grand  larceny — 
etfidenee  as  to, 

8ee  People  «.  Dotlb 586 

Evidence — unstoom  statement  of  a  child  —  quarrelsome  character  of  a 

complainant  against  one  indicted  for  an  assatUt. 

iSS00  People  t7.  Fbindel 482 

Evidence  —  trial  for  petit  larceny  —  proof  of  similar  trcmsactions  having 

taken  place  elsewhere. 

See  People  v,  Williams 284 

Indictment  for. 

See  Indictment. 

0XX8T0DY  —  Cf  children. 
See  Infant. 

D  ASCAGBS — Railroad  company  —  right  of  to  run  trains  on  any  of  its  tracks, 
although  the  track  used  is  immediately  adjoimng  a  dweUing-house,  and  its  use  is 
peculiarly  prmuUdal  thereto. 

iSsdPLiNNtJ.  N.  Y.C.  andH.  R.  R.  R  Co 280 

Master  and  servant  —  sub-contractor,  of  one  contracting  with  a  city  to  do 

the  entire  work  —  ths  city  is  not  liable  for  his  negligence — proof  of  damage 
resulting  from  loss  cf  time. 

See  Wood  v.  City  of  Watebtown 298 

Executors  and  trustees  may  recover  the  damage  caused  to  property  by  an 

elevated  railroad,  as  well  that  caused  before  as  that  arising  after  their  testdtor^s 
death. 

See  Enox  v.  Mktbopolitan  El.  Ry.  Co 617 

Hun  —Vol.  LVIII         80 
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Affidavit  an  an  applieation  far  an  attachment  —  mtut  mt  forth  fatt$ 

ihcnoing  that  damages  have  been  ntetained,  and  the  foots  establishing  their  amount. 

See  Westjervhlt  t>.  Agkuhabia,  etc 147 

PMie  officer — acting  under  an  unconstitutional  statute  —  liability  4^, 

to  an  individual  damaged. 

See  Waterloo  Wooleh  Mfg.  Co.  «.  Shanahan 50 

Effect  of  payment  of  money  to  t?ie  father  of  an  injured  minor  and  the  exe- 
cution of  a  release  by  the  minor. 

See  Palher  v.  Conakt , 888 

Evidence  as  to  the  dtfendant's  teedlth  and  family,  in  an  action  for  dander. 

See  Enos  v.  Enob ^ . . .    46 

Prom  blasting  —  negligence  need  not  be  shown. 

See  Benksr  v.  Atlantic  DRBDomo  Co 859 

DBBT — Within  ^  ^neaning  of  section  12,  chapter  40  of  1848. 

See  COBPORATIOKB. 

DEBTOR  AND  CBXDJTO'Bt— -Effect^  as  regards  an  accommodation  maker 
of  a  note,  ofana^ceeptance  of  a  dividend  from  tits  estate  cf  the  payee  under  the 
insolvency  laws  of  another  State  by  the  creditor,  a  resident  thereof]  1.  In  an 
action  brought  against  an  accommodation  maker  of  a  note  by  a  national 
banking  association,  located  at  Springfield,  in  the  State  of  Massachusetts,  the 
defendant,  who  resided  in  the  State  of  New  York,  proved  that  the  Hurlbut 
Paper  Company,  tlie  payee  of  the  note,  for  whose  accommodation  the  note  was 
made,  was  adjudged  to  be  insolvent,  under  the  laws  of  the  Stat«  of  Massachu- 
setts, in  proceedings  duly  had  there;  that  the  plaintiff  proved  its  debt  under 
the  insolvency  proceedings,  which  resulted  in  the  release  and  discharge  of  the 
debtors,  upon  their  paying  twenty  per  cent  of  their  indebtedness,  which  per- 
centage was  received  by  the  plaintiii  upon  the  note. 

Ueld,  that  the  discharge  of  the  Ilurlbut  Paper  Company  under  the  Massa- 
chusetts iiiijolvcnt  laws,  and  the  acceptance  of  a  dividend  by  the  plaintiff,  did 
not  furnish  a  defense  to^the  defendant. 

That,  under  the  circumstances  of  this  case,  the  appearance  of  the  plaintiff, 
the  creditor,  in  the  insolvency  proceedings,  and  the  acceptance  of  the  dividend, 
in  no  way  deprived  the  accommodation  maker  of  the  note  of  any  rights  which 
he  could  have  insisted  upon,  as  against  the  debtor,  had  Uiere  not  been  such  an 
appearance  and  acceptance  of  the  dividend. 

Scmble,  tiiat  the  rule  is  otherwise  where  the  debtor  and  creditor  do  not  reside 
in  the  same  State. 

Quwre,  whether  the  courts  of  the  State  of  New  York,  as  against  a  resident 
thereof,  would  give  effect  to  a  provision  of  the  insolvent  laws  of  the  State  of 
Massachusetts,  providing  that  a  discharge  thereunder  should  not  release  or 
discharge  a  person  liable  for  the  same  >debt  as  partner,  joint-contractor, 
indorser,  surety  or  otherwise.    Third  Nat.  Bk.  v.  UASTmos. 581 

2. Supplementary  proceedings  —  t?ie  order  far  the  examination  of  the 

debtor  must  be  made  returnable  before  one  of  the  officers  mentioned  in  section  2484 
of  the  Code  of  Civil  Procedure.]  In  supplementary  proceedings,  instituted 
before  a  justice  of  the  Supreme  Court  upon  a  judgment  recovered  in  that 
coilrt,  where  tlie  execution  has  been  issued  out  of  the  Supreme  Court,  the  order 
for  the  examination  of  the  judgment-debtor  must  be  made  returnable  before  a 
justice  of  the  Supreme  Court  residing  in  the  .judicial  district  embracing  the 
county  to  which  the  execution  has  been  issued,  or  before  the  county  judge,  or 
9  special  county  judge,  or  special  surrogate  of  that  county,  or  of  an  adjoining 
county. 

The  provisions  of  section  2434  of  the  Code  of  Civil  Procedure,  In  this 
respect,  are  applicable  to  a  proceeding  instituted  before  a  justice  of  the 
Supreme  Court,  where  the  execution  has  been  issued  out  of  tliat  court,  and 
are  not  contined  in  their  operation  to  proceedings  instituted  before  such  a 
justice  where  an  execution  has  been  issued  out  of  another  court. 

Peck  v.  Baldwin 808 

3.  Insolvent  debtor*s  discJiarge  —  not  vacated  because  the  name  ef  a 

creditor  was  misstated  in  the  petition  tlierefor.']    The  fact  that,  in  a  list  of 


INDEX.  635 

DBBTOB  AND  CBEDITOB—  Otmtinued.  pio. 

creditors  contained  in  the  petition  for  an  insolvent's  discharge,  the  name  of 
Thomas  Wheeler  appearol,  whereas  properly  the  name  of  Obed  Wheeler,  as 
administrator  of  Thomas  Wheeler,  should  have  been  entered,  where  there  is 
no  evidence  that  the  petitioner  was  aware  of  the  death  of  Thomas  Wheeler, 
which  had  recently  happened,  does  not  oblige  the  court  to  set  aside  the  order 
of  discharge. 

It  is  not  every  omission  or  error  in  proceedings  for  the  discharge  of  an 
insolvent  which  will  render  them  void.  If  the  proceedings  are  honestly  pro- 
secuted, the  inclination  and  duty  of  the  court  will  be  to  disregard  errors  that 
will  not  cause  injury.     Whbbl£R  v.  Emmeluth 869 

Chattel  mortgctge — Mle  of  the  chattels  in  bulk,  and  at  a  place  where  they 

toere  not  in  view  of  the  purehaser^^such  a  pturehaae  by  the  mortgagee  does  not 
extinguish  the  equity  of  the  mortga^for — effect  of  the  mortgoQee  retaining  posses- 
sion without  a  Mle. 

See  Sherman  v.  Slatback 255 

Liability  of  the  directors  of  a  corporation  for  a  failure  toJUe  an  annual 

report  —  effect  of  the  expiration  cf  tlie  existence  of  the  corporation  before  the  deM^ 
under  the  terms  of  a  contract  made  by  it,  became  due. 

See  Gold  v.  Clynb 419 

Deed  in  which  the  grantee  assumes  payment  of  a  mortgage  on  the  premises 

conveyed —  when  the  grantee  (although  his  grantor  was  obligated  to  pay  the  mort- 
gage) cannot  be  sued  by  the  mortgagee. 

See  /Wager  v.  Link 272 

A  party  taking  an  cuxommodation  note  as  collateral  for  a  past-due  check 

is  not  a  bona  fide  holder  for  mlue — it  does  not  extend  the  time  of  payment  of 
the  cheek. 

See  State  of  N.  Y.  Nat.  Bank  v.  Cotkkndall 205 

Annual  report  of  a  corporation  —  what  false  statement  as  to  the  ca/pital 

paid  in,  is  not  a  material  false  statement,,  rendering  the  officers  signirig  the 
report  liable  for  its  debts. 

See  Walton  v.  Godwin 87 

An  administrator  who  negotiates  a  sale  of  the  real  estate  of  his  intestate, 

conveyed  by  the  deed  of  the  htivs,  is  liable  for  t?u  money  received  by  him  therefor 
and  deposited  in  a  bank  whiefi  fails. 

See  Harlow  v.  Mills 891 

Tntst  for  the  benefit  o1  the  grantor  and  others — invalid  as  against  the 

creditors  of  the  grantor  to  the  extent  of  his  interest  only. 

See  Sloan  v.  Birdsall 817 

Agreement  by  the  president  of  a  corporation  to  postpone  the  ertforeement 

of  his  daim  against  it  —  Tiot  enforceable  by  a  receiver — consideration. 

See  Snow  v.  Russel  Coe  Fertilizer  Co 134 

Proceeds  of  a  note  sent  to  a  bank  for  coUeclion — when  recoverable  from. 

the  receiver  of  the  bank. 

See  Frank  v.  Binoham 680 

Acknowledgment  of  an  indebtedness —  to  avoid  the  statute  of  limitations 

it  must  be  one  intended  to  be  communicated  to  the  creditor. 

See  Smith  v.  Camp 484 

The  possession  of  a  bond  and  mortgage  by  the  agent  effecting  the  loan  — 

confers  no  authority  to  receive  ^he  principal  thereof  before  it  becomes  due. 

See  SCHERMERHORN  V.  Fakley 66 

Belief  fund  of  a  mutual  benefit  association  —  when  it  goes  to  the  heirs- 

at-law  free  from  the  claims  of  creditors  of  the  deceased  m^eniber. 

Se  Bebckel  v.  Order  op  United  Friends 7 

Proposals  for  a  settlement  —  admission  t>f  a  fa/St — offer  to  settle  —proof 

of  settlement  made  mth  another  person 

See  Slinobrland  v.  Norton 679 

Interest  on  a  bond  and  mortgage  —  cU  wTuit  rate  chargeable — voluntary 

payment. 

See  Wilcox  v.  Van  Voorhis 675 
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DEBTOR  AND  CBBDITOK  -  CanUMud. 

Asngnment  hy  debtor. 

tke  AsaiONMBNTS. 

Queatiom  armng  under  €UiaehmerU$. 

See  Attachments. 

DSOIaABATIONS—  When  competent  ae 
See  Eyidbngb. 

DSBDS — Delivery  of  trust  deeda — preeutned  from  their  aooeptanoe  Iff  the 
trustee  and  recorded,  though  etfteneards  found  in  the  granior^s  possession — tohen 
not  void  as  made  in  contempUUion  of  marriage — effect  of  subsequent  representa- 
tions and  possession  of  the  property  by  the  grantor, 

iScd  Bliss  t.  West 71 

Foreclosure  of  a  purehase-money  mortgage — ansu)er  setting  up  a  breach 

of  a  covenant  of  seizin  in  the  deed  given  by  the  mortgagee. 

See 'iiKRRrvT  V.  QouLEr •  ...  379 

DEFAULT  —  Judgment  by. 
See  Judgments. 

DEUVEBT  —  To  and  by  a  common  earriar. 
See  Carribbs. 

€f  a  deed. 

See  Deeds. 

DBKIAX: 

See  Pleadings. 

DEPENDENT  COVENANTS . 

See  Covenants. 

DISPOSITION  —  lamination  of  a  party  btfore  trial,  to  enable  the  ptaiwtiff 
to  amend  his  complaint —  it  will  not  be  ordered  unless  the  party  be  first  applied 
to,  to  furnish  the  iitformation  voluntarily.]  1.  B^  an  affidavit,  made  in  pro- 
ceedings to  obtain  ttie  examination  of  one  Addicks  in  order  to  enable  the 
plaintiff  to  obtain  facts  necessary  for  use  in  tlie  pi'eparation  of  his  complaint,  it 
appeared  that  the  action  was  brought  to  enforce  an  agreement  aJiegea  to  have 
been  made  by  the  defendant  to  pay  the  plaintiff,  as  compensation  for  his  ser- 
vices, a  percentage  of  ten  per  cent  upon  the  profits  of  certain  contracts  made  by 
the  defendant;  that  judgment  was  sought  for  the  payment  of  such  amount; 
that  no  complaint  had  been  served ,  that  the  agreement  was  not  denied  by  the 
defendant;  that  the  said  Addicks  was  chairman  of  the  defendant  and  familiar 
with  all  its  transactions;  that  he  resided  in  the  city  of  Boston,  but  came  from 
time  to  time  to  New  York  city  on  business  of  the  company,  which  had  at  the 
time,  or  until  recently,  an  office  in  said  city;  that  the  testimony  of  said  Addicks 
was  material  and  necessary  to  enable  plaintiff  to  prepare  his  complaint,  as  he 
had  no  knowledge  as  to  what  contracts  embraced  within  said  agreement  had 
been  closed,  and  what  the  profits  thereof  were,  etc. 

It  was  objected,  that  the  affldavit'did  not  show  that  the  plaintiff  had  ever 
made  any  application  nt  the  office  of  the  company,  or  to  any  person  connected 
with  it,  for  the  desired  information. 

Held,  that  the  objection  was  well  taken. 

That  no  person  should  be  subjected  to  a  compulsory  examination  on  an 
application  of  this  kind,  unless  it  appeared  that  an  application  had  been  made 
to  the  company  for  the  information  desired,  followed  hj  a  refusal  to  give  it, 
or  that  an  imperf(»ct  response  had  been  made  to  the  application. 

That  while  parties  miuht  not  be  bound  to  go  out  of  the  State  for  the  purpose 
of  applying  for  such  information,  vet  as  it  appeared  in  this  case  that  Addicks 
occasionally  came  to  the  city  of  Kew  York  on  business,  and  as  such  inform- 
ation might  be  obtained  by  a  letter  properly  addressed  to  the  company,  the 
order  for  the  examination  of  Addicks  should  not  be  granted  until  such  efforts  to 
obtain  the  information  had  been  made. 

Sherman  v.  Beacon  Construction  Co 141 
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DEPOSITION  —  OmUnued,  pam. 

2.  — ^  E!3oamination  of  a  party  hefort  trial — tehen  proper  to  enabls  plairUiff 
to  frwme  his  cofnpkUni.  ]  In  an  action  brought  to  recover  the  amount  due  upon 
a  promissory  note  maae  by  the  defendant,  payable  to  his  own  order  and 
indorsed  by  him,  an  application  was  made  by  the  defendant  for  an  order 
authorizing  an  examination  of  the  plaintiif  in  order  to  enable  the  defendant  to 
obtain  information  necf  ssary  for  use  in  the  framing  of  his  answer.  The  infor- 
mation desired  by  the  defendant  related  to  the  transfer  of  the  note  to  the 
plaintiff/  in  regard  to  which  the  defendant's  affidavit  stated  that  he  was  not 
only  ignorant,  but  that  the  knowledge  of  such  facts  could  only  be  obtained 
from  the  plaintiff,  and  that  such  knowledge  was  necessary  to  enable  the 
defendant  to  frame  and  serve  his  answer. 

An  order  was  made  directing  the  examination  to  include  answers  to  such 
questions  as  should  be  put  to  the  plaintiff  touching  the  alleged  transfer  of  the 
note  to  him,  the  date  of  the  transfer,  the  parties  to  it,  the  consideration  thereof, 
aod  such  other  matters  as  might  be  relevant  or  material  thereto.  It  was 
restricted  to  the  facts  known  to  the  plaintiff,  and  necessary  for  the  inform- 
ation of  the  defendant  in  answering  the  complaint. 

Hdd,  that  the  order  was  properly  made. 

That  it  was  not  an  answer  to  the  application,  that  the  defendant  mi^ht 
examine  the  plaintiff  as  a  witness  upon  the  trial,  for  such  examination 
would  be  restricted  to  the  issue  made  by  the  pleadings,  while  the  application 
in  question  was  for  an  examination  necessary  to  enable  the  defendant  to  make 
the  issues  as  broad  as  the  facts  would  warrant.    Hatnes  v,  Creighton 140 

3.  —^  Affidavit  for  the  examination  of  a  party  before  trial — when  the  plaintiff 
must  maJce  it  himself.^  The  affidavit  upon  which  an  application  is  made  for 
the  examination  of  parties  defendant  before  trial  should  be  verified  by  the 
plaintiff,  as  the  plaintiff  is  the  only  person  who  can  state,  as  to  his  own  knowl- 
edge or  intention,  in  the  material  allegations  thereof. 

The  affidavit,  if  verified  by  the  attorney  for  the  plaintiff  without  any  suf- 
ficient reason  being  given  therefor,  will  not  justify  the  granting  of  an  order 
for  such  examination. 

It  is  not  a  sufficient  reason  that  the  plaintiff  is  not  within  the  county  in 
which  his  attorney  resides.    Simmons  v.  Hazard 119 

A  plaintiff  avoiding  service  of  an  order — toiU  not  be  heard  on  a  motion 

to  vacate  it.  ' 

See  Dudley  v.  Press  Publishing  Co 181 

DISECTOBS  —  Of  corporations. 
See  Corporations. 

DISGHA&OS — Removal  of  a  elerk  in  the  New  York  police  department — no 
trial  necessary  —  notice  to  tlie  clerk  of  the  charge  is  required. 

See  People  ex  rel.  Brant  v.  MacLban 152 

In  bankrupt^. 

See  Bankruptcy.  • 

DISCO  VERY  —  Examination  of  of  party  bef(yrt  trial. 
See  Deposition. 

DISPOSSESSION  —  Of  tenant.  , 

See  Landlord  and  Tenant. 

DISSOLXTTION  —  Cf  corporations. 
See  Corporations. 

EASEMENTS  —  Reservation  of  all  daims  for  damages,  accrued  and  to  arise 
to  the  land  conveyed,  resulting  from  the  operation  of  an  devated  railroad— what 
owner  is  affected  thereby. 

See  FooTB  v.  Manhattan  Ry.  Co 478 

ELEVATOBS  —Accident  resulting  from  want  of  a  safety  dutch— negligence. 
See  Master  and  Servant. 

EMINENT  DOMAIN  — Tr^<  must  be  shown  by  a  tram-^cay  company  seek- 
ing to  acquire  land-wliat  is  not  a  puMicuse.]    In  proceedings  to  condemn 
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land  under  the  right  of  eminent  domain  for  the  purposes  of  the  road-waj  of  an 
elevated  tram-way  company,  incori>orated  unoer  chapter  4ff2  of  the  Laws  of 
1888.  it  is  incumbent  on  the  petitioner  to  show,  first,  a  legislative  warrant  for 
such  proceedings  on  its  part;  and,  second,  if  the  right  is  challenged,  that  the 
business  which  it  is  organized  to  carry  on  is  public,  and  tliat  the  taking  of  pri- 
vate property  for  the  purposes  of  the  corporation  is  a  taking  for  public  use. 

The  true  criterion  by  which  to  judge  of  the  character  of  the  use  is  to 
determine  whether  the  public  may  enjoy  it  by  right  or  only  by  permission; 

Where  an  elevated  tram-way  consists  of  two  elevated  cables  about  ten  feet 
apart,  on  which  boxes  are  run  by  means  of  a  trolley  or  pulley,  one  line  taking 
the  boxes  that  have  been  filled,  and  the  other  line  taking  back  the  boxes  that 
are  empty,  and  there  is  no  access  at  one  end  of  the  tram-way,  except  over 
a  private  road,  so  that  the  public  cannot  make  use  of  it  at  that  end,  except  at 
tliewill  of  the  owner  of  such  private  road,  and  where  the  service  of  the  tram- 
way is  intended  to  subserve  the  interests  of  one  particular  company,  and  the 
general  public  have  no  opportunity  to  use  it,  except  as  there  may  be  a  surplus 
capacity  after  supplying  the  uncertain  and  increasing  wants  of  such  company, 
the  tram-way  company  is  not  in  the  position  of  a  common  carrier,  and  land 
sought  to  be  taken  for  its  purposes  cannot  be  deemed  to  be  taken  for  public 
use.    Matter  of  Split  Rock  (-able  Co 351 

EaMtnent  taken  by  an  elevated  railroad — value  thereof  not  concltteitely 

determined  by  a  judgment  granting  an  ivjunclion,  to  become  inoperative  upon 
the  payment  of  a  specified  turn. 

See  Matter  of  Metropolitax  El.  Rt.  Co 563 

* 

Conditions  under  which  land  ie  taken  for  a  highway  —  cannot  be  dons 

away  with  by  the  legidature  to  the  prejudice  of  ai^^ning  owners,  without  com- 
pensating them. 

ike  Matter  of  Southern  Boulevard  R.  R.  Co 497 

EMPIX)YBB  AlSm  EMPLOTSE: 

See  Master  and  Servant. 

SQ>TTITY  —  Mistake  of  a  bank  cashier  in  eertifyiiw  negcUable  paper  as  good^ 
when  the  amount  paid  by  the  bank  under  such  certification  is  recoverable  by  it. 

See  Nat.  Park  Bk.  v  Steele  &  Johnson  Mfg.  Co bl 

The  admission  of  improper  evidence  in  an  equity  case — not  aground 

for  the  reversal  of  the  judgment. 

See  McSorlet  v.  Hughes ". . .  800 

ESTATES  —  In  real  property. 
See  Real  Propert. 

ESTOPPEL — When  a  party  making  use  of  an  affidavit  is  not  estopped  to  deny 
its  truthfulness. 

See  Helwio  v,  Mut.  Life  Ins.  Co 366 

« 

EVIBBNOE  —  As  to  the  dtfendanfs  wealth  and  family,  in  an  action  for' 
slander.]  1.  In  an  action  to  recover  damages  because  of  the  utterance  of 
slanderous  words  by  the  defendant,  charging  the  plaintiff  with  bein^  a  pros- 
titute and  a  thief,  evidence  was  given  on  oehalf  of  the  plaintiff  to  the  effect 
that  the  defendant  had  no  children,  and  that  he  had  property  of  the  value  of 
$50,000.  in  regard  to  which  the  trial  justice  charged  the  jury  that  the  evidence 
had  been  permitted,  "not  for  the  purpose  of  anectin^  your  judgment  as  to 
the  amount  of  damages  he  should  pay,  because  you  will  not  be  permitted  to 
enhance  the  damages  for  the  reason  that  the  defendant  is  a  wealthy  man,  and 
the  evidence  was  not  allowed  in  the  case  for  any  such  purpose  whatever,  but 
it  was  allowed  for  the  sole  purpose  of  showing  the  effect  that  was  to  be  given 
to  the  language  uttered  by  this  particular  individual." 

Held,  that,  in  an  action  for  slander  or  libel,  the  pecuniary  circumstances 
of  the  defendant  are  not  involved  in  the  issue;  and  evidence  showing  him  to 
be  rich  or  poor  is  not  admissible  on  the  question  of  damages. 

Enobd.  Enos 46 

9. Where  the  error  is  not  cured  by  the  judges  charge  a  new  trial  wiU  be 

granted.]    That  the  error  in  this  case  was  not  cured  by  the  charge  ol  the 
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Justice  that  the  evidence  was  proper  to  enable  the  jury  to  determine  what 
wdght  would  be  given  to  the  aefendant's  words. 

l%at  a  new  trial  should  be  granted^  as  the  Jury  might  well  have  reasoned 
that  the  defendant  being  a  man  of  wealth,  and  having  no  fanulv  dependent 
upon  him,  they  should  render  a  larger  verdict  than  if  these  facts  did  not 
exist.    Id, 

8. Demal  of  knowledge  as  ta  incarpataiio?iJ   Upon  the  trial  of  an  action, 

in  which  the  complaint  alleges  that  the  plaintiff  was  a  corporation  organ  ized 
and  doing  business  under  and  by  virtue  of  the  laws  of  the  Kingdom  of  Norway 
and  Sweaen,  and  the  answer  of  the  defendants  is,  '*upon  information  and 
belief,  they  deny  the  plaintiff  ever  was  or  now  is  a  corporation,"  it  is  not  neces- 
sary for  the  plaintiff  to  prove  its  existence  as  a  corporation. 

By  section  1776  of  the  Code  of  Civil  Procedure,  such  proof  is  not  required, 
unless  the  answer  is  verified  "and  contains  an  affirmative  allegation  that  the 
plaintiff  or  the  defendant,  as  the  case  may  be,  is  not  a  corporation;  *'  and  by 
section  1779  it  is  provided  that  ''an  action  may  be  maintained  by  a  foreign 
corporation  in  like  manner,  and  subject  to  the  same  regulations  as  where  the 
action  is  brought  by  a  domestic  corporation,  except  as  otherwise  specially 
prescribed  by  law."    Vulcan  v.  Mtbbs IW 

4. Trade-mark — proofrequired  in  an  action  to  prevent  iU  use,  ]    In  order 

to  maintain  an  action  to  prevent  the  use  of  a  trade-mark  by  another,  the  law 
does  not  require  proof  that  the  trade-mark  used  by  the  defendant  is  a  perfect 
or  complete  simulation  or  resemblance  of  that  of  the  plaintiff. 

Where  the  evidence  is  such  as  to  present  the  question  whether  the  resem- 
blance of  one  trade-mark  to  another  is  such  as  wHl  probably  deceive 
purchasers,  it  is  not  necessary  for  the  plaintiff  to  present  further  proof  show- 
mg  that  purchasers  have,  in  fact,  been  deceived  by  the  defendants'  simulations 
of  his  trade-mark.    Id. 

5. Am  to  a  personal  traiimction  with  a  person,  since  deceased^  as  to  his 

hcmng  been  present.^  To  state  the  names  of  the  persons  in  a  room  at  a  cer- 
tain time  is  not  testimony  concerning  a  personal  transaction  between  the 
witness  and  one  of  them,  and  such  testimony  is  admissible,  although  the  wit- 
ness may  be  interested  in  the  action  and  one  of  the  parties  who  was  in  the 
room  has  died  before  the  trial    Greer  v.  Greer 2(St 

6. Privileged  communication  to  an  attorney,]     The  testimony  of  an 

attorney  that  he  drew  a  deed  for  one  Scott  and  took  his  acknowledgment, 
and  that  the  description  in  the  deed  embraced  a  certain  parcel  of  land,  is  not 
a  privileged  communication  where  it  appears  that  the  deed  was  drawn,  exe- 
cuted and  acknowledged  in  the  presence  of  the  grantee.    Id, 

7.  —^  StipiUation  as  to  objections.}  A  stipulation  "  that  all  objections  and 
exceptions  to  evidence  be  considered  as  taken  by  all  the  parties  whose  inter- 
ests are  antagonistic  to  that  of  the  party  offering  the  evidence,  and  that 
all  available  objections,  under  sections  829  and  8<55,  were  taken,  and  when 
overruled,  that  exceptions  were  taken,"  is  not  available  on  an  appeal.    Id. 

8. TriaZfor  petit  larceny — proof  of  similar  transactions  having  taken 

place  elsetohere.]  On  a  trial  upon  the  charge  of  petit  larceny  alleged  to  have 
been  committed  by  the  accused  in  stealing  ten  dollars,  the  property  of  one 
Dayton,  it  appeared  that  the  defendants  went  into  Dayton's  store,  asked  to 
purchase  some  candy  and  tendered  a  twenty^oUar  bill  in  payment  therefor, 
for  which  they  received  back  nineteen  dollars  and  some  change.  Thereupon 
one  of  the  defendants,  stating  that  he  had  found  sufficient  money  to  pur- 
chase thecandv,  requested  Dayton  to  hand  back  the  twenty-dollar  bill,  which 
was  done,  ana  some  money  was  returned,  which  at  the  time  Dayton  supposed 
to  be  the  money  he  had  given  in  exchange  for  the  twenty-dollar  bill,  but 
which  was,  in  fact,  ten  dollars  less. 

Msld,  that  eviden/ce  that  the  defendants,  on  the  same  evening  and  at  another 
place  were  guilty  cjt  a  similar  transaction,  was  competent. 

People  v.  Williams 378 

9. Physici4n — cannot  testify  on  whom  he  relied  for  payment  of  ?ii$ 

ssnnces.}  In  an  action  by  a  physician  to  recover  for  medicid  services  to  a 
wife,  against  thefhusband  and  wife,  the  wife  alone  answered,  setting  up  her 

/ 
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ooverture,  tMepng  that  the  senrioes  were  rendered  for  her  huBbaiid.  On  the 
trial  the  plaintiff  was  asked:  "When  you  rendered  the  services, -to  recover 
for  which  this  action  is  brought,  on  whom  did. you  rely  for  vour  pay?" 
To  which  the  defendant  objected.  The  objection  was  overruled  and  the 
pUintifF  answered:  **  On  the  defendant  Lottie  McGill." 

Held,  that  the  question  was  inadmissible;  that  the  real  question  in  the  case 
was  as  to  who  was  liable  for  this  bill,  the  wife  or  the  husband,  which  must 
depend  upon  the  facts  constituting  the  contract  under  which  the  services  were 
rendered. 

That  it  did  not  lie  with  the  plaintiff  to  determine  these  questions,  or  fix  the 
liability  by  any  Intention  on  his  part,  as  to  the  person  upon  whom  he  relied 
for  the  payment  for  his  services.    Popb  «.  McQiiiL 29i 

10. Proposals  for  a  KttlemerU — admiuion  cfafact — offer  to  settle.] 

Negotiations  or  proposals  looking  towards  the  settlement  of  a  controver^ 
without  action,  cannot  be  received  in  evidence  as  admissions  of  liability.  This 
rule,  however,  does  not  extend  to  an  admission  of  a  disputed  fact,  even  though 
made  in  the  course  of  such  negotiations.    SLmaKRLAin)  «.  Norton 678 

11.  "^  Proof  of  a  settlement  made  with  another  person^  An  offer  or  con- 
sent or  expression  of  willingness  to  settle  cannot  be  considered  as  an  admissipn 
of  liability,  nor  is  evidence  of  the  fact  of  the  settlement,  without  litigation,  of 
the  claim  of  another  party  arisine  out  of  the  same  transaction,  competent 
against  the  party  effecting  the  settlement.    Id. 

12. Unsworn  statement  of  a  child.]    It  is  not  proper  or  permissible  on 

a  criminal  trial,  where  a  child  of  eight  years  of  age  is  c^ed  as  a  witness,  who 
shows  from  his  testimony  that  he  has  no  apprehension  of  the  nature  of  an 
oath,  to  permit  him  to  testify  without  being  sworn,  and  accept  the  unsworn 
statement  of  the  witness  for  what  it  is  woruL    Pboflb  «.  Fbikdel 4BS 

18. Quarrelsome  character  of  a  complainant  against  one  indicted  for  an 

assault.]  On  the  trial  of  a  prisoner  charged  with  having  conmiittcd  an  assault 
in  the  second  degree,  the  quarrelsome  character  of  the  complainant  cannot  be 
phown  by  proof  of  specific  acts  on  his  part,  nor  is  evidence  as  to  his  general 
reputation  in  that  respect  admissible,  where  it  is  not  claimed  by  the  prisoner 
that  the  act  complained  of  was  committed  in  self-defense.    Id. 

Delitery  of  trust  deeds  — presumed  from  their  aeeeptanee  by  the  truslss 

and  recording,  though  afterwards  found  in  the  grantor's  possession  —  when  not 
void  as  made  in  contemplation  of  marriage  — effect  of  subsequent  representations 
and  possession  of  tlie  property  hy  the  grantor. 

See  Bliss  «.  West 71 

Negligence  —  town  highway  out  of  repair — acts  and  declarations  of  the 

highway  commissioners  subsequent  to  the  accident,  how  far  eeidence  against  the 
town  —  evidence  as  to  the  subsequent  repair  of  the  highway. 

See  Stone  v.  Town  of  Poland 31 

What  acts  and  statements  of  one  conspirator  are  competent  against  the 

other — record  of  acquittal  of  one  of  tioo  parties  indicted  for  murder — admissi- 
bility of  it  on  the  trial  of  iJie  otJier  conspirator. 

See  People  v.  Eief 887 

Surrogate — power  of  a  surrogate,  tlie  successor  of  one  who  has  admitted  a 

will  to  probate,  to  certify  a  copy  of  the  original  will  and  to  sign  the  record  of 
probate — variance  between  such  copy  and  the  record  oftheprcbate  of  the  will. 

See  Fetes  v.  Yolmer 1 

Master  and  servant — sub-contractor,  of  one  contracting  with  a  city  to  do 

the  entire  work — the  city  is  not  lidMe  Jor  his  negligence — proof  of  damage 
resulting  from  loss  of  time. 

See  Wood  v.  Crrr  of  Watertown 3W 

Special  partner  —  the  turning  over  of  notes  to  the  limited  partnerthip  is 

not  a  payment  in  cash  of  special  capital  —  competency  of  partnership  books  as 
evidence.  « 

See  Eohler  v.  Lindenmeyr. 518 

Mutual  accident  association  —  recovery  under  a  certificate  therecf — 

necessity  of  evidence  as  to  the  amount  which  an  assessment  would  produce. 

See  Cram  v.  Equitable  Accident  Assn il 
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:  ^*>  Proof  M  to  the  absence  of  eontribuiory  negligence — firom  uhat  faeiU  the 

"J^'  taking  of  proper  precautions  may  he  presumed. 

^  K  See  WiwiROwsKi «.  Lass  Shore  and  M.  S.  R.  Co 40 

Ths  possession  of  a  bond  and  mortgage  by  the  agent  effecting  the  loan — 

I  >  %  co/tfers  no  authority  to  receive  the  principal  thereof  btfore  it  becomes  due, 

■,!t  See  SCHEBMERHOBN  V.  Fablbt 66 

ZB^  When  a  ease  should  be  submitted  to  the  jury^  although  the  evidence  is 

uncontradicted. 
?fi)  /S^  RoBEBBRRT  «.  Nixon 121 

^^  The  admission  of  improper  evidence  in  an  equity  ease — notagrcundfor 

the  reversal  of  the  judgment. 
ieu  /S60 McSoRLBT 9.  Hughes 860 

Employment  of  a  boy  under  thirteen  yearsofage — not  alone  andqfitse^ 

evidence  of  negligence. 

See  WHITE  V,  WiTTEMAN  Ltthooraphic  Co 881 

Complaint  for  embesaUement  and  fraudulent  misapplication  of  m/onny — 

procf  required  of  me  plaintiff. 

See  Panaka  R  R.  Co.  v.  Johnson 557 

Jury — need  not  be  thorougJdy  satisfied  %n  a  civil  action. 

See  O'DoNOHUB  v,  Simmons ,.  467 

Fhloniotis  intent  ingrand  larceny  —  evidence  as  to, 

iSw  People  «.  DoTLB 585 

Am  to  the  method  of  offering  evidence,  excepting  to  its  admission  or 

r^eetion,  etc. 

See  Trial. 

T8XAMTNATI0N—  Cf  a  party  btfore  trial. 
See  DsposmoN. 

BXOXPnOKS  —  On  appeal, 
5m  Appeal. 

■ZBOUTION  —  Supplementary  proceedings — the  order  for  the  examination 
ef  the  debtor  must  be  made  returnable  btfore  one  of  the  officers  mentioned  in  sec- 
turn  2484  of  the  Code  of  OivU  Procedure. 

See  Peck  v.  Baldwin 806 

Guaranty  to  pay  all  notes  which  should  "prove  to  be  uncollectible" — 

not  enforceable  untU  judgment  and  execution  returned  unsatisfied. 

See  Ralph  v.  jSldredob 208 

BZEOUTOBS  AND  ADMINIST&ATOBS— ^n  administrator  who  nego- 
tiates a  sale  of  the  real  estate  of  his  intestate,  conveyed  by  the  deed  of  the  heirs,  is 
liable  for  the  moneu  received  by  him  therefor  and  dejxmted  in  a  bank  which 
fails.]  An  administrator  of  an  estate,  who  negotiates  the  aeAe  of  a  farm  which 
belonged  to  his  intestate,  and  which  is  conveyed  hv  a  deed  signed  by  the 
children  of  the  intestate,  the  purcliase-price  of  which  is  received  by  the 
administrator,  and  is  deposited  by  him  in  a  bank  which  subsequently  fails,  is 
liable  for  the  money  lost  through  the  failure  of  the  bank. 

It  is  the  duty  .of  the  administrator,  in  such  a  case,  to  at  once  pay  over  the 
money  to  the  parties  entitled  thereto,  and  in  receiving  and  depositing  such 
money  he  does  not  act  within  the  rule  that  a  trustee  or  public  officer,  who 
deposits  monev  in  a  bank  of  ffood  standing,  without  negligence  on  his  part, 
will  not  be  liable  if  the  hank  fails.    Harlow  v.  Mills 891 

Belief  fund  of  a  mutual  benefit  association — when  it  goes  to  the  heirs' 

at'law  free  from  the  claims  of  creditors  of  the  deceased  member. 

See  Bebgkel  v.  Order  of  Unitbd  Friends 7 

—  WiU  —  equitable  conversior^  of  real  estate  into  personalty. 

See  Frasbr  v.  McNaughton •  •  •    80 

-^-  Costs  on  the  reference  of  a  disputed  claim  against  an  estate. 

See  Matter  of  McC^ubbn 172 

Hun— Vol.  LVIII        81 
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XZBOUTOBS  AND  TBX78TEB8 — May  recover  the  damage  eauaed  to  prop- 
erty by  an  elevated  railroad,  as  vseU  that  cauaed  before  (u  that  arising  after  their 
testator's  death  —  effect  of  ticqtUeeeenee  in  a  treepase — remedy, 

See  Knox  v.  Mutbopolttak  El.  Ry.  Co 517 

^—  Action  for  an  accounting  and  the  oonaimction  of  a  mil  by  the  exeeuton 
amd  trustees  thereof —  qtiestione  arising  between  a  legatee  and  his  assignee  may  be 
determined  in  such  an  action. 

JSee  Barheb  t.  Blakb 585 

SXPBESS  COMPANIES : 

See  Cabribbs. 

EXTRA  ALLOWANCE : 

See  CoBT& 

7ALSB  OSRTIFIOATE-- That  stock  is  paid  in  full 

See  COBPORATIONfi. 

7AL8B  REPRESENTATIONS  —  Jft^KoZ  accident  assodaHon—' recovery 
under  a  certificate  thereof — effect  of  misrepresentations  in  the  application. 

See  Cram  v.  Equitable  AccmEirr  Assn 11 

AnntuU  report  of  a  corporation — what  false  statement  as  to  the  capital 

paid  in,  is  not  a  material  false  statement,  rendering  the  officers  signing  the  report 
JiabUfor  its  debts. 

Sac  Walton  f>.  (JoDWiH 87 

Order  that  an  answer  be  made  more  definite  and  certain — granted  where 

the  complaint  aUeges,  generally,  false  representations  to  have  been  made  by  agents 
ef  a  corporate  plaintiff. 

See  Texas,  etc..  Oil  Co.  v.  Hut.  FiebInb.  Co 601 

PARM  CROSSINGS ; 

See  Railroad. 

TTKBB  —  Or  public  officers. 
See  Officebb. 

FENCES—  Obligation  of  railroad  to  maintain. 
See  Railboad. 

PIRE  ESCAPES  —  Fire  escapes  in  a  manvfaetory — duty  of  the  owner  to  erect 
them,  without  notice  from  the  commissioner.']  Under  the  statute  (§  16  of  tit.  14 
of  chap.  583  of  the  iJawsof  1888),  directing  that  any  building  occupied,  or  built 
to  be  occupied,  as  a  manufactory  *'  shall  be  provided  with  such  flre-escapi-s  and 
doors  as  shall  bo  directed  and  approved  by  the  commissioner,"  the  duty  rests 
upon  the  owner  to  brln^  the  subject  btrfore  the  commi&sioner  and  obtain 
Ills  direction  in  the  premises;  and  where  an  accident  occurs,  because  of  the 
Absence  of  such  fire-escapes  from  the  building,  the  owner  cannot  avoid  reK|ion- 
sibility  by  alleginu:  that  the  statute  does  not  declare  absolutely  that  fire-escapes 
ahall  be  erected  by  ihe  owner,  but  only  that  **  such  fire  escapes  and  doors  as 
•hall  be  directed  and  approved  by  the  commissioner  "  shall  be  erected,  or  by 
alleging  that  he  had  no  personal  knowledge  that  the  fire-escapes  we  re  not  erected 
m  reqmred  by  law.    McLaughlin  v.  Abmpibld 87t 

See  Pabtnebship. 

\ — Action  for  penalties  under  the  laws  to  protect  fish  (§§  28,  84,  chap.  634 
4Sf  1879;  chap.  127  of  l^Si\  chap.  11  of  l^^^)-- the  authority  of  the  proper  ofieer 
must  appear. 

See  People  v.  Belknap 841 

Change  of  venue  —  not  prohibited  in  an  action  for  penalties  under  the 

game  law,  chapter  577  of  1888. 

i6SM People 9.  Couohtbt...... 846 

PLAQMAN: 

i8w  Railboad. 
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FOSBOLOSUBE  ^  Qf  morigoffe. 

See  AIOBTGAGE. 

FOBBIGN  MISSIONS—  The  Board  of  Fiyreign  MMaiu  of  the  Pretbyterian 
Church  is  not  exempt  from  t/ie  collateral  inheritance  tax  on  legacies  to  it. 

Matter  of  Board  of  Foreign  Missions 116 


FBAXTB  —  Complaint  for  etnbezelement  and  fraudulent  misapplieation  of 
money — proof  required  of  the  piaintij^'.]  in  order  to  recover,  in  an  action  in 
which  the  defenaant  is  cliarged  to  have  embezzled  and  fraudulently  misap- 
plied the  plaintiff's  money  while  acting  as  its  agent,  it  is  necessary  for  the 
plaintiff  to  establish,  not  only  the  receipt  of  the  money  by  the  defenaant,  but 
its  embezzlement  or  fraudulent  misapplication  by  him;  and  the  burden  of 
proof  during  the  whole  progress  of  the  trial  rests  upon  the  plaintiff  to  estab- 
lish those  two  propositions. 
An  entirely  different  rule  prevails  in  an  action  for  money  had  and  received. 
Panama  U.  R.  Co.  v.  Johnson 657 

See  False  Representations. 

FAAITDULENT  OOSYVTANOEB^  Trust  for  the  benefit  of  the  grantor 
and  others — invalid  as  against  the  creditors  of  the  grantor  to  the  extent  of  his 
interest  only. 

See  Sloan  v,  Bibdball 817 

By  a  debtor. 

See  Assignments. 

F&BI0HT—  Carried  by  railroad. 
See  Railroad. 

GAME  JjAWS- Chap,  684  of  1879,  chap,  684  qf  ISdO —forbids  the  sale 
of  live  as  well  as  of  dead  birds.]  I.  Under  section  12  of  chapter  684  of 
the  Laws  of  1879,  as  amended  by  chapter  584  of  the  Laws  of  1880,  providing 
that  **  no  person  shall  at  any  time,  in  this  State,  kill  or  expose  for  sale,  or  have 
in  possession  after  the  same  is  killed,  any  eagle,  wood-pecker,  night-hawk, 
yellow  bird,  wren,  martin,  oriole  or  any  song  bird,  under  a  penalty  of  five 
dollars  for  each  bird  so  killed,  exposed  for  sale  or  had  in  possession,"  a  person 
who  exposes  for  sale  any  of  the  birds  mentioned  in  said  act  is  liable  to  tfaie 
penalty  imposed  thereby. 

The  act  is  to  receive  the  same  construction  as  if  it  had  read:  "  No  person 
shall  expose  for  sale  any  eagle,"  etc. 

The  said  statute  was  not  repealed  by  section  1  of  chapter  427  of  the  Laws 
of  1886.    People  v.  Fishbough 404 

2. Repeal  of  statutes.]     Repeals  of  statute  by  implication  are  not 

favored  in  law,  and  the  earlier  statute  will  remain  undisturbed  unless  the 
language  of  the  latter  act  indicates  an  intention  to  abrogate  the  former,  or  to 
prescribe  the  only  rule  which  shall  govern  the  case  for  which  provision  is 
made,  or  unless  the  two  statutes  are  incompatible  or  repugnant    Id, 

Action  for  penalties  under  the  laws  to  protect  fish  (g§  28,  24,  chap 

534  of  1879,  chap,  127  o/1884;  chap.  11  0/I886)  — <Ad  authority  of  the  propm- 
officer  must  appea/r, 

/S90  People  «.  Belknap .' 241 

Change  of  venue — not  prohibited  in  an  action  for  penalties  under  the 

game  law  (chap,  677  of  1888). 

/S90  People  v,  Coughtbt 245 

GATB: 

i800  Fence. 

GXETXTRAIi  ASSIGNMBHT : 

See  Assignments.  •  , 

OEWEBAL  BEinAL  — J»  pleadings. 
See  Pleadings. 

ORAMD  ULBGSNT  —  Flslonious  intent  in  gnmdlareeny  —  endmee  Of  <». 

See  People 0.  Dotle 686 
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OaAHTOB  AND  GSANTBE  —  Gfrtai  property.       ' 
See  Vkmdor  and  PuBCflASBa. 

GUABANT  Y  ~  Contract  of, 
See  CoMTaACT. 

PACK 

HXAXTHBOABBS  — /W^e/;  U>  direct  Ihb  obcU&mMU  of  a  n/ui9cmoe,wih- 
out  ffivinq  notice  to  the  party  charged  with  maintaining  it]  The  Board  of 
Health  of  the  Town  of  8eneca  Falls,  acting  under  chapter  270  of  the  Laws 
of  lb85,  as  amended  bv  chapter  809  of  the  Laws  of  1888,  made  an  order  with- 
out notice  to  a  railroad  company ,  requiring  the  latter  to  make  two  openings  of 
a  hundred  feet  each,  in  an  embankment  extending  from  the  west  shore  of 
( !ayuga  lake,  upon  which  it  operated  a  railroad,  so  as  to  permit  the  free  flow 
of  the  waters  of  the  lake  through  them  northwardly. 

Held,  that  the  duties  of  the  board,  in  respect  to  mquiring  into  and  determ- 
ining whether  or  not  a  nuisance  existed,  were  of  a  gtuui  Judicial  nature,  and 
that  the  omission  to  give  notice  to  the  railroad  company  of  the  action  pro- 
posed to  be  taken,  was  fatal  to  the  regularity  of  the  proceedings. 

That  the  power  given  to  the  Board  of  Health,  by  subdivision  4  of  section  8 
of  the  said  act,  "  to  receive  and  examine  into  the  nature  of  complaints  made 
by  any  of  the  inhabitants  concerning  nuisances,"  etc.,  by  necessary  implica- 
tion, required  the  board  to  give  a  reasonable  notice  to  the  person  who  was 
charged  vnth  the  maintenance  of  a  nuisance  that  complaint  had  been  made, 
or  that  such  fact  existed,  so  that  he  might  be  heard,  In  his  own  behalf,  in  refu- 
tation of  the  charge  made  against  him. 

In  the  absence  of  any  prescribed  leneth  of  notice  a  reasonable  opportimity 
is  implied,  and  should  be  afforded  to  ue  party  charged  with  maintaining  a 
nuisance,  to  defend  his  conduct.    Peoflb  v.  ^abd  of  Health 806 

HB  AB8AY  —  Evidence.  , 
See  EviDBNCB. 

HIGHWAYS  —  Negligence  —  town  highway  out  of  repair  —  acts  and  dedara- 
tiona  of  the  highway  oommieeioners  eubeequent  to  the  accident ,  howfa/r  evidenee 
against  the  town  —  evidence  as  to  the  suJbeequent  repair  of  the  highway. 

See  Stomb  v.  Town  of  Poland 21 

ConditioM  undar  which  land  is  taken  for  a  highway  —  cannot  be  done 

away  with  by  the  legidature  to  the  pr^udiee  of  a^Hoining  owners,  without  com- 
pensating them. 

See  Mattbb  of  Southern  BouLEyARD  R.  R  Ck> 497 

Flagman  at  railroad  crossing  —  constitutionality  of  an  order  qf  court 

requiring  it,  under  chapter  480  of  lS84. 

See  People  v.  Long  Island  R.  R.  Co 413 

Municipal  corporation — liability  offer  an  it^ury  to  onsfaXling  into  an 

eoDeavation  near  the  sideufcUk. 

See  Taylor  v.  Villagb  op  Mount  Vernon 384 

Supervisors — authority  of ,  to  appoint  commissioners  to  lay  out  a  highway. 

Bee  People  ex  eel.  Samhis  v.  SuPERyisoRs 871 

HOME  mSSIONS  —  The  Board  of  Home  Missions  of  the  Presbyterian 
Church  is  not  exempt  from  the  coUaterai  inheritance  tax  on  legacies  to  f<. 

See  Matter  of  Board  of  Foreign  Missions 116 

HORSE  RAILROADS. 

See  Railroad. 

HUSBAND  AND  WIFE  ^Delivery  of  trust  deeds— presumed  from  ikeir 
acceptance  by  the  trustee  and  recording,  though  afterwards  found  in  the  grantof^s 
possession  —  when  not  void  as  made  in  contemplation  of  marriage — ^ect  of  sub- 
sequent representations  and  possession  of  the  property  by  the  grantor. 

See  Bliss  v.  West 71 

IQlSaRASOE  — Mistake  arising  from. 

See  Mistake. 
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nCFBAOHMENT  —  OfpuiiUo  offioen. 
See  Offigbbs. 

JKDVMSVrY  —  Bmd  of  indemnity. 

See  Bonds.  , 

INDBPENBENT  COVENANTS: 

See  COYENANTB. 

INDICTMENT: 

See  CiOMBa 

PAAB. 

INTANT  —  Employment  of  a  boy  under  thirteen  yean  of  age — not  alone  and 
of  ite^  evidence  of  negliffenee.] .  Evidence  simply  of  the  employment  of  a  boy 
under  thirteen  years  of  age,  in  yi(»lation  of  the  statute,  does  not,  alone  and  of 
itself,  establish  negligence  upon  the  part  of  his  employer.  The  violation  of 
the  statute  is  evidence  only  upon  the  question  of  negligence,  but  to  establish 
it  other  evidence  of  negligence  and  ifreedom  from  contributory  negligence 
must  be  given.     White  v.  Wittkman  Lithographic  Co 881 

Negligence  of  a  child  in  tohose  charge  a  younger  sister  is  at  the  time  of  an 

accident  to  t?ie  latter — Juno  far  it  bars  the  recovery  of  damages. 

See  Williams  v.  Gardiner 608 

CoUcUeral  inheritance  tax — a  child  adopted  tinder  the  laws  "of  Massa- 
chusetts is  not  liaMe  to. 

See  Matter  of  Butler 400 

Effect  of  payment  of  money  to  the  father  of  an  ir^ured  minor  and  Vis 

execution  of  a  release  by  t?ie  minor. 

^6^0  Palmer  f).  Conant 888 

INHEBTTANCE  TAX: 
iS^TAx. 

INJUNCTION-^  The  mere  failure  to  assert  his  rights  while  an  elemted  road 
is  in  process  of  construction  does  not  preclude  an  abutting  owner,  damaged  thereby, 
from  maintaining  an  action  for  damages  or  an  injunction. 

See  Kno.^  v.  Metropolitan  El.  Ry.  Co 617 

Actor  agreeing  to  render  exclusive  sendee  to  one — wit/en  restrained  by 

ir^ndion  from  acting  for  another. 

See  Carter  v.  Ferguson 669 

Against  the  trustee  of  a  mortgage  acting  in  bad  faith  to  the  bondholders. 

See  Gibson  v.  American  L.  and  T.  Co 448 

INJtTBY: 

See  Negligence. 

INSOLVENCY  —  £^ect,  as  regards  an  cuxommodation  maker  of  a  note,  of  an 
acceptance  of  a  dividend  from  the  estate  of  the  payee  under  the  insolvency  laws  of 
another  State  by  the  creditor,  a  resident  tJicreof. 

See  Third  Nat.  Bk.  v.  Hastings 681 

A  trustee  and  stockholder  of  an  insolvent  corporation  cannot,  as  a  creditor, 

attach  his  property. 

See  Throop  v.  Hatch  Lithographic  Co 148 

See  Bankruptcy. 

INSURANCE —  Statement,  in  the  application  for  a  life  policy,  of  the  name  of 
the  last  physician  attending  tlie  applicant  ]  1.  In  an  action  brought  to  enforce 
payment  of  a  life  insurance  policy,  it  appeared  upon  the  trial  that  the  applica- 
tion for  the  insurance  contained  a  statement  by  the  deceased  that  the  last 
Ehysician  by  whom  he  was  attended  was  Dr.  Langeman,  whereas,  in  fact, 
^r.  Fahs  had  attended  him  at  a  later  dat«. 

The  court,  on  that  ground,  was  asked  to  direct  a  verdict  in  favor  of  the 
defendant.  This  it  declined  to  do,  but  instructed  the  jury  that,  if  the  attend- 
ance of  Dr.  Fahs  was  for  a  real  or  supposed  disease,  the  verdict  should  be  for 
the  defendant. 
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IKSUBAKCE  —  Continued,  pasb. 

Held,  that  the  request  was  pro^lj  denied;  that  the  limitation  was  a  correct 
one,  as  the  purpose  of  the  ^estion  put  to  the  applicant  was  to  asceitain  the 
name,  not  of  the  last  physician  who  attended  him,  but  of  the  last  one  who 
attended  him  for  a  disease.    Uslwig  v.  Mut.  Life  Ins.  Co 8M 

2.  Whsn  a  party  making  use  of  an  affidavit  is  not  estopped  to  deny  its 

truthfulness.]  While,  ordinarily,  a  party  who  makes  use  of  an  affidavit  thereby 
represents  it  to  be  truthful,  vet  the  verified  statement  of  the  attending  physician 
accompanying  the  proofs  of  death  under  a  policy  of  insurance,  as  it  is  required 
as  a  condition  of  the  policy,  cannot  be  regarded  as  legal  evidence  in  favor  of 
either  party  to  an  action  upon  the  policy.    Id, 

8. Company  —  when  a  "surety  company  '*  is  an  insurance  company  and 

subfect  to  a  tea  on  its  premiums.]  The  American  Surety  Company,  incorpo- 
rated under  chapter  4G3  of  the  Laws  of  1803,  and  chapter  485  of  the  Laws  of 
1879  amendatory  thereof,  is  an  insurance  company,  although  not  so  designated 
in  its  name,  and  is  subject  to  the  tax  of  eight-tenllis  of  one  per  cent  on  the  gross 
amount  of  its  premiums  under  section  5  of  chapter  801  of  the  Laws  of  1881. 

The  provisions  of  section  4  of  chapter  679  of  the  Laws  of  1886,  to  the  effect 
that  the  personal  property,  franchises  and  business  of  all  insurance  companies 
shall  be  exempt  m)m  taxation,  except  as  provided  in  that  act,  are  limited  to 
flre  and  marine  insurance  companies,  and  do  not  apply  to  the  American  Surety 
Company.    People  ex  rel.  Am.  Surety  Co.  v.  wemfle 248 

4. Mandamus  —  to  compel  a  mutual  benefit  association  to  make  an  assess- 
ment.] After  a  judgment  has  been  recovered,  upon  a  certificate  of  insurance, 
against  a  mutual  benefit  association  which  has  refused  to  make  an  aasesament 
for  the  purpose  of  paying  an  amount  payable  under  the  terms  of  the  same,  and 
an  execution  issuea  thereon  has  been  returned  unsatisfied,  the  association  will 
be  compelled  by  a  mandamus  to  make  an  assessment  for  the  purpose  of 
obtaining  the  fund  with  which  to  pay  the  certificate. 

People  ex  rel.  Myers  t.  Masonic  Gttild,  etc 896 

Mutual  accident  association  —  recovery  under  a  eertifteate  thereof — 

necessity  of  evidence  m  to  the  amount  an  assessment  teould  prvduee  —  effect  €f 
misrepresentations  in  the  application. 

See  Cram  v.  Equitable  Accident  Assn 11 

Belief  fund  of  a  mutual  benefit  association  —  wheti  it  goes  to  the  heirS'al- 

Umd  free  from  tlie  claims  ef  creditors  of  the  deceased  member. 

See  Beeckel  «.  Order  ov  United  Friends 7 

IN1?SKT  —  In  criminal  cases. 
See  Crimes. 

^—  Presumption  and  evidence  of. 
See  Evidence. 

INTB&B8T —  On  a  bond  and  mortgage — alwJiatrate  chargeable — voluntary 
payment. 

See  Wilcox  v.  Van  Voorhis 575 

IRBEGULABITY — Insolvent  debtor's  discharge  — not  vacated  because  the 
name  of  a  creditor  was  misstated  in  the  petition  thertfor. 

See  Wheeler  v.  Emmeluth 869 

la&XTBB  —  Trial  of 
See  Trial. 

JOINBEB  —  Cf  causes  of  action. 
See  Misjoinder. 

JTTBOES  —  Supreme  Court  justice  —  the  pension  on  his  reaching  the  age  of 
seventy  years  is  not  conditional  on  his  having  served  ten  years  of  the  abridged 
term.]  It  is  not  necessary,  in  order  to  entitle  a  justice  of  the  Supreme  Court 
to  receive  the  annual  sum  of  $1,V00,  provided  for  by  section  1  of  chapter  511 
of  the  Laws  of  1872,  after  he  ha-s  retired  from  office  by  reason  of  having 
reacheil  the  age  of  seventy  years,  tliat  he  should  have  served  ten  years  during 
the  term  of  office  which  is  abridged  by  reason  of  his  reaching  the  age  of  seventy 
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JX7DOSS  —  Oontintied,  faob. 

Tears  during  such  term,  but  said  justioe  is  entitled  to  the  pension,  where  he 
has  served  as  a  justice  for  ten  years,  during  either  one  or  more  terms,  prior  to 
such  abridgment  of  his  term  of  office.    Pboplb  bz  bbl.  Gilbert  v.  Wemplb,  375 

JUBOVS  CHABGB—  lb  the  Jury, 
SeeTvujOu 

JXTDOXENT  —  Enunent  domain — e<uemeiU  taken  by  an  elewUed  railroad — 
valvLS  thereof  not  eonclueively  determined  by  a  judgment  granting  an  ir^unction, 
to  become  inoperative  upon  the  payment  of  a  epeeifled  sum.  ]  1.  In  proceedings 
to  condemn,  under  the  exercise  of  the  right  of  eminent  domain,  the  ease- 
ments, necessary  for  the  operation  of  an  elevated  railway,  in  front  of  certain 
premises  in  the  city  of  New  York,  the  owners  of  the  easement  sought  to  be  taken 
offered  in  evidence,  before  tlie  commissioners  appointed  to  make  the  appraisal 
of  damages,  judgments  recovered  in  actions  against  the  railroad  by  such  owners 
to  prevent  the  operation  of  the  road.  By  these  judgments  an  award  of  dam- 
ages was  made  in  each  case,  and  the  value  of  the  easements  was  determined, 
and  it  was  therein  further  provided,  that  upon  payment  of  the  sum  mentioned 
in  such  judgments  a  conveyance  should  be  executed  by  the  owners  thereof, 
and  that  the  injunction,  which  was  otherwise  granted  by  such  judgments, 
should  in  that  event  become  inoperative. 

Eisld,  that  the  judgments  were  not  decisive  between  the  parties,  upon  the 
question  as  to  the  value  of  the  easements  sought  to  be  taken,  in  the  proceed- 
ings to  condemn  them,  and  were  properly  rejected  by  the  commissioners. 

Matter  of  Metropolitan  £l.  Ry.  Co 698 

2. Opening  a  judgment  entered  bv  default  —  what  proof  of  good  faith 

required.]  On  an  application  to  open  a  default  the  applicant  must  not  only 
show  a  reasonable  ground  for  opening  the  default,  but  the  burden  is  upon 
him  to  establish  his  good  faith  otherwise  than  simply  by  making  an  affidavit 
of  merits.    Deanb  »  Louckb 565 

8.  A  recovery  for  work  done  and  materiale  furnished  is  a  bar  to  a  daim 

for  defective  work  and  materials.]  A  judnnent  by  default,  in  an  action  to 
recover  for  work,  labor  and  services  and  for  materials  furnished,  is  a  bar 
to  &nj  action  by  the  defendant  for  damages  because  of  defective  work  or 
materials.    Id. 

Supervisor  —  right  to  compromise    an  action,  although  the  judgment 

therein  is  chargeable  to  the  town  —  rightcfthe  town  toorderan  appeal  to  be  taken. 

ike  HULBURT  V.  DEFSinX>RF 685 

Guaranty  to  pay  aU  notes  which  should  ** prove  to  be  uncollectible  " —  not 

enforceable  urUil  judgment  and  execution  returned  unsatisfied. 

Bee  Ralph  v.  Eldredqb 208 

Assignment  of — liability  of  the  assignee  for  costs,  where  thejudgment  is 

reversed  on  appeal. 

See  Tucker  v.  Oilman 167 

JUDIGIAX  SAU&^Ohatta  mortgage  ^  sale  of  the  chattels  in  bulk,  and  at  a 
place  where  they  were  not  in  view  of  the  purchasers  —  snuih  a  purchase  by  the 
mortgagee  does  not  extinguish  the  equity  of  the  mortgagor. 

See  Sherman  v.  Slatback 265 

12071^  collected  by  a  receiver,  in  advance,  for  a  period  extending  beyond  the 

date  of  the  sale  of  the  property  —  apportionment  of  the  rent. 

See  CowEN  v.  Arnold 487 

i  UAlSDICnON  —  Surrogate  —  cannot,  even  with  the  consent  of  aU  parties 
in  interest,  admit  to  probate  the  will  of  a  citieen  of  the  SUUe  not  a  resident  of 
his  county 

See  Matter  of  Zerboa 605 

Powers  of  courts. 

See  Courts.  , 

JUB Y  —  When  a  case  should  be  submitted  to  a  jury,  although  the  evidence  is 
uncontradicted. 

See  RofiBBBRRT  V.  Nixon 121 
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JURY — Otmtinued.  taso. 

Misconduct  on  the  part  cf  the  jury  requiring  that  a  new  trial  be  granted, 

tiee  People  v.  ISchad 571 

LACHES  —  Aeaeeement  —  proeeedinge  to  vacate  —  laches  in  making  the  appli- 
cation —  effect  t/iereon,  of  the  payment  of  the  asaeeement  —  statute  of  limitations. 

See  Matter  of  Hazlbton 113 

LAND: 

See  Real  Propbbtt. 

LANDLORD  AND  TENANT— Z^om  and  contract  for  sale  cf  coal  to  he 
mined — right  of  lessee  to  make  use  of  any  other  product  than  the  kind  to  be  paid 
for  under  the  contract.]  J.  In  an  action  based  upon  an  agreement  which  had 
been  entered  into  between  tlie  plaintiff  and  the  defendant,  under  which,  for 
each  ton  of  clean  and  merchantable  coal,  exclusive  of  culm  or  mine  waste, 
to  be  passed  through  a  mesh  of  one-half  square  inch,  taken  from  certain  coal 
lands  in  the  State  of  Pennsylvania,  the  defendant  was  required  to  pay  twelve 
and  one-half  cents,  the  complaint  alleged  that  the  defendant  in  preparing  the 
coal  for  market  used  a  mesh  fivo-ei^hths  of  an  inch  square  instead  of  half  an 
inch  square,  in  consequence  of  which  ten  per  cent  of  all  the  coal  mined,  or 
80,000  tons,  had  passed  through  the  flve-eighths  mesh,  which  would  have 
gone  over  the  half -inch  mesh. 

It  was  also  alleged  that  the  defendant  had  prepared  what  was  known  as  pea 
coal,  by  screening  the  coal  which  had  passed  through  the  five-eighths  mesh 
over  a  mesh  of  seven-sixteenths  of  an  inch. 

And,  also,  that  the  residue  of  the  coal  remaining  after  the  preparation  of 
the  pea  coal  was  again  screened  bv  the  defendant  and  separated  into  two 
grades,  buckwheat  and  birdseye  coal,  and  that  100,000  tons  of  such  coal  had 
been  taken  and  carried  away  by  the  defendant. 

And,  further,  that  although  the  defendant  had  mined  and  taken  away  from 
the  land  at  least  1,200,000  tons  of  coal,  it  had  paid  the  plaintiff  for  less  than 
one-half  that  amount,  and  asked  for  a  general  accounting  for  the  value  of  all 
coal  mined.  * 

At  the  time  the  contract  was  made  all  the  sizes  of  coal,  called  pea,  buck- 
wheat and  birdseye,  were  considered  worthless,  and  were  incluaed  in  the 
waste  products  of  the  mine  under  the  name  of  culm. 

Held,  that  there  was  no  intention  on  the  part  of  the  plaintiff  to  convey  to 
the  defendant  any  beneficial  result  of  the  mining  operations,  as  a  gratuity. 

That  it  was  the  dutv  of  the  defendant  to  pay  for  all  coal  mined  and  taken 
out,  in  pui-suance  of  the  agreement,  exclusive  of  the  coal  which  possessed  no 
marketable  quality. 

That  while  the  defendant  might  not  have  had  a  right,  under  the  terms  of 
the  agreement,  to  utilize  the  culm,  yet,  having  done  so  the  pi*oduct  became 
a  part  of  the  subject-matter  of  the  contract  and  gave  the  plaintiff  the  right 
to  insist  upon  compensation  therefor. 

That,  in  any  event,  the  defendant  had  utilized  the  culm,  in  which  the  agree- 
ment gave  him  no  rights,  which  was,  in  fact,  owned  by  the  plaintiff,  who 
thereby  acquired  a  cause  of  action  against  the  defendant. 

Genet  v.  D.  and  H.  Oanai^  Co. 

2. A  covenant  to  pay  rent,  and  a  covenant  to  pay  at  the  expiration  of  the 

lease  one-half  of  the  appraised  value  of  buildings  erected  by  the  tenant,  when 
dependent  covenants']  A  lease  of  certain  premises  in  the  city  of  New  York 
contained  covenants  for  the  payment  of  rent,  taxes,  etc.,  by  the  lessees,  and  a 
grant,  in  consideration  thereof,  for  the  period  of  twenty-one  years  from  May  1, 
1867.  It  further  provided,  that  in  case  of  the  non-payment  of  rent,  or,  if 
default  should  be  made  in  any  of  the  covenants  contained  in  the  lease,  that  the 
lessors  should  have  the  right  wholly  to  re-enter  upon  said  premises  and  remove 
all  persons  tlierefrom,  and  the  same  to  have  again,  repossess  and  enjoy  as  in 
their  first  and  former  estate.  The  lessees  covenanted  to  erect  a  building  upon 
the  demised  premises  of  certain  dimensions,  which  Jt  was  agreed  should,  at 
the  expiration  of  the  term,  be  appraised,  and  either  one-half  of  the  appraised 
value  be  paid  to  the  lessees  or  that  the  lessors  would  give  a  renewal  of  the 
lease. 

The  lessees  made  default  in  the  payment  of  rent  and  taxes  during  the  term, 
and, in  December,  1879,  were  dispossessed  in  summary  proceedings. 
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The  term  of  the  original  lease  having  expired  in  May,  1888,  an  action  was 
brought  hy  the  succebsors  of  the  lessees  to  have  the  value  of  the  building, 
which  had  been  erected  by  the  lessees,  appraised  and  to  have  one-half  of  its 
appraised  value  paid  to  the  plaintiffs. 

Hdd,  that  the  provision  of  the  lease  that  in  case  of  a  default  upon  the  part 
of  the  lessees  the  lessors  might  re-enter  and  enjoy  the  premises,  as  in  their 
first  and  former  estate,  showed  an  intention  that,  in  case  of  a  default  upon  the 

Eart  of  the  tenants,  the  whole  estate  should  revert  to  the  lessors  unincumbered 
y  anything  that  the  lessees  might  have  done. 

That  the  covenants  as  to  the  eif ect  of  a  default,  and  as  to  the  right  to  recover 
the  appraised  value  of  the  building,  were  to  be  considered  dependent,  and  not 
independent,  covenants.    Bates  v.  Johnston  . .   528 

8. Rigfit  qfa  tenant^  etsictedfor  non-payment  of  a  tax,  to  tender  payment 

of  the  toA  and  be  reetored  to  poseemon  under  section  2:^56  of  the  Code.]  A  tenant 
who  has  been  removed  from  the  demised  premises,  after  a  default  in  the  pay- 
ment, for  sixty  days  after  the  same  became  pavablc,  of  any  taxes  or  assess- 
ments upon  the  demised  premises  which  he  had  agreed  to  pay,  cannot  avail 
himself  of  the  provisions  of  section  2250  of  the  Code  of  Civil  Procedure, 
which  allows  the  tenant,  at  any  time  within  one  year  after  the  execution  of 
the  warrant,  when  the  unexpired  term  of  the  lease  exceeds  five  years,  to  pay 
or  tender  to  the  landlord  all  rent  in  arrear  at  the  time  of  the  payment  or  tenaer, 
with  interest  and  the  costs  and  charges  incurred  by  the  landlord,  and  thus 
restore  himself  to  the  possession  of  the  premises  and  the  advantage  of  his  lease. 
Witty  «.  Acton 568 

4. Injury  to  the  tenant  from  dtfective  stairs — liability  of  the  landlord.] 

In  an  action  brought  by  a  tenant  to  recover  the  damages  resulting  from  an 
in  jury  .received  hj  him  through  the  alleged  defective  condition  of  the  stairs  in 
the  demised  premises,  the  jury  were  charged  that  if  the  stairs  at  the  time  of 
the  letting  were  weak,  to  an  extent  that  could  be  easily  ascertained  upon 
inspection,  a  verdict  might  be  rendered  against  the  landlord. 

Held,  that  this  charge  would  impose  upoii  the  owner  of  real  property  the 
duty  of  active  vigilance  to  see  whether  the  premises  he  was  about  to  rent  were 
in  good  condition,  and  was  erroneous. 

That  the  law  imposed  upon  the  tenant  the  risk  of  such  defects  in  the 
demised  premises  as  were  visible  upon  inspection.    Ak£rly  v.  White SOS 

Hent  collected  by  a  receiver,  in  advance,  for  a  period  extending  beyond  the 

date  of  the  sale  of  the  property  —  apportumment  of  the  rent. 

Bee  CowBN  «.  Arnold ....  487 

LEASE: 

See  Landlord  and  Tenant. 

LEQACT  —  Collateral  inheritance  tax — exemption  tJierefrom  —  the  l^atee 
must  be  absolutely  and  un^fualifledly  exempt  from  general  taxation. 

See  Matter  of  Vassar 878 

Action  for  an  accounting  and  the  construction  of  a  will  by  the  execittors 

and  trustees  thereof —  questums  a/rising  between  a  legatee  and  his  assignee  may  be 
determined  in  such  an  action. 

See  Barnes  v.  Blake 686 

LEGISLATURE  —  Powers  of. 

See  Constitutional  Law. 

LEVY  —  Under  an  attachment. 
See  Attachment. 

LICENSES—  To  sell  meat  in  a  village —penalties  for  selling  without  a  license, 
authorized  by  section  8,  title  3  ofcJiapter  291  of  1870.]  In  an  action  to  recover 
three  penalties  of  ten  dollars  each,  alleged  to  have  been  incurred  by  the  defend- 
^ant  because  on  three  different  days  he  peddled  meat  in  the  village  of  Ballston 
Spa,  not  having  obtained  a  license  therefor,  it  appeared  that  the  plaintiff,  the 
Village  of  Ballston  Spa,  was  incorporated  under  the  general  act  for  the  incor- 
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E oration  of  villages  (Laws  of  1870,  chap.  291),  and  that  its  board  of  trustees 
ad  passed  the  following  ordinance:  "  All  persons  within  the  corporate 
limits  of  this  village  who  shall  hawk  or  peddle  meat  *  *  *  in  any  of  the 
streets  of  this  village  shall  pay  a  license  ^'  of  thirty  dollars  therefor,  and  had 
also  prescribed  a  penalty  of  ten  dollars  for  selling  without  a  license. 

Heldy  that  the  ordinance  was  authorized  by  section  8  of  title  8  of  said  chapter 
391  of  1870. 

That  this  ordinance  tended  to  restrain  and  prevent  the  hawking  or  peddling 
of  meat;  and  that  although  it  also  imposed  a  tax  it  was  not, therefore,  prohibite£ 
That  the  matter  was  of  a  purely  domestic  character,  and  that  the  power  exer- 
cised was  valid  and  within  the  constitutional  competency  of  the  legislature. 

ViLLAGB  OF  Bali^btom  8pa  V.  Mabkham 238 

The  granting  of  a  license  to  Tiave  an  exhibitian  in  the  dty  of  New  York 

i$  discretionary  toith  the  mayor. 

See  Peoplb  ex  rbl.  Worth  v.  Grant 455 

lilBN  —  For  service  by  a  stallion — upon  a  mare  and  colt  in  the  hands  ofoTke 
purchasing  the  mare  brfore  the  JUing  of  a  notice  of  the  lien.']  In  an  action 
brought  to  foreclose  a  lien  for  twenty-five  dollars,  which  the  plaintiff  claimed 
for  service  of  his  stallion  rendered  to  the  mare  of  the  defendant,  it  appeared 
that  a  written  statement  had  been  filed  in  the  proper  clerk's  office,  under  the 
provisions  of  chapter  458  of  the  Laws  of  1887,  as  amended  by  chapter  457  of 
the  Laws  of  1888,  and  that  a  certificate  or  license  had  been  issued  by  the  county 
clerk  to  the  owner  of  the  stallion,  and  that  a  notice  of  lien  had  been  filed  and 
recorded,  as  required  by  section  8  of  said  act,  in  the  clerk's  office,  before  the 
expiration  of  six  mpntm  from  the  date  of  service;  but  that  the  mare  had  been 
purchased  by  the  defendant  in  the  action  after  such  service,  and  before  any 
notice  of  lien  was  filed. 

Held,  that  a  lien  was  created,  in  prasenti,  from  the  time  of  service,  which 
could  only  be  defeated  by  the  failure  of  the  owner  of  the  stallion  to  file  a 
notice  of  the  lien  within  the  time  prescribed  by  the  statute. 

TuTTLB  V.  Dennis 35 

Corporation — covered  by  the  words  ■*  person  or  persons  "  in  the  lien  law — 

§  1834,  chap.  410  qf  1882  —  error  in  the  amount  stated  in  the  notice  of  lien 
to  be  due. 

See  Gabkbll  t.  Beard C.  101 

LIFB  INSUBANOB: 

See  Insurance. 

LIXITATION  OF  ACTION  —  Agreement  to  pay  on  the  sale  of  a  vessel  and 
to  give  notice  of  tJie  sale — when  the  statute  of  limitations  begins  to  run.]  1.  An 
action  was  brought,  on  August  2,  1888,  to  recover  upon  a  written  obligation, 
in  which  the  defendants'  testator  admitted  himself  to  be  indebted  to  the 
plaintiff  in  the  sum  of  $80,000,  which  was  to  be  due  and  payable  when  the 
steamship  *'  Illinois  "  should  be  disposed  of  by  sale,  gift  or  loss,  the  agreement 
stating  that  said  sum  should  not  be  "due  or  payable  iintil  a  sale  and  transfer 
of  the  said  steamship  Illinois  is  perfected,  in  which  event  1  hereby  promise 
and  agree  to  notify  said  Hall  of  her  disposal,  and  within  ten  days  thereafter 
to  pay  the  full  amount."  A  sale  of  the  vessel  took  place  in  1864,  about  eight 
months  after  the  contract  was  made,  of  which  the  plaintiff  was  not  informed 
until  in  1887,  although  inquiries  had  been  made  of  the  testator,  in  respect 
thereto,  prior  to  his  death  in  the  year  1880. 

Held,  that  the  mon^  was  neither  due  nor  payable  until  the  expiration  of  ten 
days  after  the  plaintiff  had  received  notice  of  the  sale  of  the  vessel;  and  that  the 
statute  of  limitations  did  not  begin  to  run  until  the  plaintiff  ascertained,  in 
1887,  that  the  vessel  had  been  sold.     Hall  v.  Roberts 

2. Acknowledgment  of  an  indebtedness —  to  avoid  the  statute  of  limita- 
tions it  must  be  one  intended  to  be  communicated  to  the  creditor.]  An  acknowl- 
edgment of  an  indebtedness,  in  order  to  prevent  the  running  of  the  statute 
of  limitations,  must  be  one  intended  to  be  communicated  to  the  creditor,  or  to 
influence  his  conduct,  and  a  written  memorandum  made  by  the  debtor,  and 
kept  in  her  possession  up  to  the  time  of  her  death,  and  thereafter  found 
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among  her  papers  by  her  executor,  is  not  such  an  acknowledgment  as  will 
take  the  claim  out  of  the  statute.    Smith  v.  Camp > 484 

The  statute  of  liTnitatioTU  is  not  a  bar  to  an  appUtation  made  to  the  court, 

under  chapter  1^38  of  the  Latoe  of  1858,  and  its  amendm&nti,  sections  897-914  of 
chapter  410  of  188:^,  to  vacate  an  assessment,  although  not  made  within  ten  pears 
after  the  confirmation  of  the  assessment,  tohere  the  proceedings  to  vacate  such 
assessment  are  instituted  within  such  ten  years. 

Matter  of  Hazlbton 113 

Director  of  a  corporation — liability  of,  in  case  of  a  failure  to  file  an 

annual  report — statute  of  limitations — presumption  that  prohibited  powers 
have  not  been  exercised  —  a  deposit  made  in  violation  of  law  becomes  due 
immediately. 

See  Chapman  v.  Combtock 825 

Trust — statute  of  limitations  applicable  to  a  claim  which  the  trustee  is 

directed  to  pay,  where  payment  thereof  is  refused  by  him. 

iSM  Hill  9.  McDonald .^888 

LIMTTSD  PABTNXBSHIP: 

See  Pabtnbrbhip. 

US  PSNDBNS: 

See  Practice. 

LOST  TICKET  -—On  a  railroad. 
See  Railroad. 

HAOHUXEXY— Dangerous  to  employees. 
See  Master  and  Sbryant. 

MANDAmXS  —  The  granting  of  a  license  to  have  an  exhibition  in  the  city  cf 
yew  York  is  discretionary  with  the  mayor — a  mandamus  will  not  issue  against 
the  mayor  to  compel  him  to  grant  the  license. 

See  People  ex  rel.  Worth  v,  Qrant 466 

To  compel  a  mutual  benefit  association  to  make  an  assessment. 

See  People  ex  rel.  Mters  v.  Masonic  Guild,  etc 895 

M  ANXTF ACTOBY  —  Employment  of  a  boy  under  thirteen  years  of  age  —  not 
alone  and  of  itself  evidence  of  negligence. 

See  White  v.  Witteman  Lithographic  Go 881 

Fire-escapes  in  a  manufactory — duty  of  the  owner  to  erect  them,  without 

notice  from  the  commissioner. 

See  McLaughlin  v.  Armfield 876 


—  Lien  for  services  by  a  stallion  —  upon  a  mare  and  colt  in  the  hands  of 

one  purchasing  the  mare  before  the  filing  of  a  notice  of  lien. 

See  TuTTLE  v.  Dennis. 86 

KAItTlTBD  WOMAN : 

See  Husband  and  Wife. 

K  ABSH  ALING  ->  Of  assets. 

See  Debtor  and  Creditor. 

MAST  SB  AND  SSBVANT  —  Sulhcontractor,  of  one  contracting  with  a  dty 
to  do  the  entire  toork  —  t/ie  city  is  not  liable  for  his  negligcTiee.]  1.  In  an  action 
to  recover  for  injuries  alleged  to  have  been  sustained  through  the  negligence 
of  the  city  of  Watertown  in  the  work  of  repairing  a  bridge  over  a  branch  of 
the  Black  river,  within  the  limits  of  that  city,  it  appeared  that  the  bridge 
was  out  of  repair,  and  that  by  reason  of  repairs  being  made  thereon  it  was 
rendered  impassable  for  teams,  although  it  was  used  during  the  daytime  by 
foot  passengers;  that,  a  few  days  before  the  accident,  an  alderman  of  the 
city,  discovering  that  one  of  the  shoes  of  the  bridge  was  broken,  directed  the 
Bagley  &  Sewell  Company  to  have  new  shoes  put  on.  The  shoes  for  the 
bridge  were  cast  by  that  company,  which  employed  Henderson  and  Hill, 
who  were  competent  and  skilled  mechanics  and  fully  qualified  to  do  the 
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work,  to  remove  the  old  shoes  and  replace  them  with  the  new  ones.  While 
lienderson  and  mil  were  engaged  in  this  work  the  accident  occurred,  and 
the  evidence  tended  to  show  that  it  was  caused  by  their  negligence. 

Upon  the  trial  the  court  in  its  charge,  in  substance,  instructed  the  lury 
that  the  city  of  Watertown  was  cliargeable  with  any  negligence  of  which 
the  Bagley  &  Seweil  Company,  or  its  employees,  Henderson  and  iBill,  were 
guilty,  and  refused  to  charge  that  if  the  Jbiaglev  &  bewell  Company  was 
employed  to  do  the  job  of  taking  off  the  old  and  putting  on  the  new  shoes 
with  its  own  men  and  its  own  means,  and  employ|Hi  Henderson  and  Hill  to 
help  execute  the  work  under  its  control,  that  the  Ibagley  &  Seweil  Copapany 
was  the  superior  and  responsible  for  the  conduct  of  the  men,  although  the 
Bagley  &  Jewell  Company  was  doing  the  work  for  the  defendant,  and  that 
there  could  be  no  recovery  agaiDst  the  city  of  Watertown  for  any  accident 
happening  by  reason  of  the  taking  off  of  the  shoes  by  the  men  in  the  employ- 
ment of  the  Bagley  &  Seweil  Company. 

Held,  that  as  the  act  which  the  Bagley  &  Seweil  Company  was  employed 
to  perform  was  not  in  any  way  wrongful,  and  the  plaintiff's  injury  was  not 
a  necessary  consequence  of  the  direction  to  have  such  act  performed,  that  the 
city  of  Watertown  could  not  be  held  liable  for  the  negligence  of  Henderson  & 
Hill  on  the  sole  ground  that  they  were  acting  in  the  employment  of  the 
Bagley  &  Seweil  Company  which  was  employed  by  the  defendant. 

That  the  relation  of  master  and  servant  did  not  exist  between  the  city  of 
Watertown  and  Henderson  and  Hill  in  this  case. 

Wood  v.  City  op  Watertown 398 

2. Proof  of  damage  renting  frbm  loss  of  time  J]    Where  loss  of  time  is 

claimed  as  an  item  of  damage  for  personal  injury  occasioned  by  negligence,  if 
the  party  fails  to  prove  the  value  of  the  time  lost,  or  facts  upon  which  an  estimate 
of  such  value  can  be  based,  only  nominal  damages  can  be  given  to  him.     Id, 

8. Negligence  —  use  of  a  steam  winch  by  a  seaman  —  contributory  negli- 
gence.'^ In  an  action  to  recover  the  damages  resulting  from  an  injury  to  the 
plaintiff's  left  hand,  caused  by  a  steam-winch  on  board  the  defendant's 
steamer,  it  appeared  that  the  plaintiff  shipped  as  a  seaman  at  the  city  of 
]Sew  York,  and  on  the  morning  of  the  day  of  the  accident  was  ordered  to 
attend  to  tlie  working  of  a  winch,  in  order  to  control  the  motion  of  which 
the  person  operating  it  was  required  to  extend  his  hand  over  the  wheels  to 
the  valve.  When  the  winch  was  in  motion  the  noise  caused  by  it  was  so 
great  as  to  prevent  the  operator  from  hearing  orders  given  by  the  person  in 
charge  of  the  business,  and  he  was  obliged  to  watch  that  person  and  operate 
the  use  of  the  winch  in  accordance  with  different  motions  of  liis  hand. 
While  extending  his  hand  across  the  winch  to  reach  and  operate  the  valve  the 
plaintiff's  fingers  were  caught  between  the  wheels  and  the  injury  complained 
of  was  received. 

Evidence  was  given  tending  to  show  that  the  winch  was  unsafe  by  reason 
of  its  being  uncovered  where  the  wheels  were  exposed,  while  the  defendant 
proved  that  no  accident  had  previously  happened  trom  it,  and  that  the  hand 
of  the  operator,  extended  to  reach  the  valve,  was  not  required  to  go  nearer 
than  from  six  to  ten  inches  of  the  wheel. 

Held.  that,  in  view  of  the  pasition  occupied  by  the  plaintiff,  his  obligation 
to  obey  the  orders  of  his  superiors,  and  the  confidence  which  would  be  inspired 
by  such  orders  when  given,  he  was  not  chargeable  with  contributory  neg- 
ligence in  this  case. 

That  it  was  not  error  to  refuse  to  charge,  that  if  the  plaintiff  had  an  oppor- 
tunity of  seeing  the  wiucli  before  tlic  ship  sailed,  he  must  be  assumed  to  have 
sailed  with  a  knowledge  of  its  condition,  and  could  not  recover  for  an  injury 
caused  thereby.    Eldridge  v.  Atlas  Steamship  Co 96 

4. Employee,  injured  by  the  fall  of  an  elevator — when  the  employer  is  not 

liable  because  of  there  hnting  been  vjo  safety  clutch  on  t^.l  In  an  action  brought 
to  recover  the  damasres  resulting  from  an  injury  occasioned  to  the  plaintiff  by 
the  fall  of  an  elevator  in  a  building  leased  to  the  defendants,  it  appeared  that 
the  plaintiff,  while  in  the  employment  of  the  defendants,  was  engaged  in  placing 
barrels  upon  the  floor  of  an  open  elevator;  that  while  he  was  endeavorin£r  to 
start  the  elevator  it  was  discovered  that  a  brick  had  become  wedged  between 
the  elevator  and  the  wall,  rendering  the  former  immovable.     A  person  work- 
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ing  with  the  plaintiff,  and  with  his  knowledge  and  at  his  suggestion,  left  the 
elevator  to  remove  the  brick,  and  succeeded  in  removing  it,  whereupon,  on 
account  of  the  rope  having  beeif  slackened  in  the  previous  effort  to  start  it, 
the  elevator  at  once  fell  into  the  basement,  a  distance  of  about  eight  feet, 
seriously  injuring  the  plaintiff,  who  had  remained  in  the  elevator. 

This  elevator  had  not  been  supplied  with  any  safety  clutch,  but  the  defend- 
ants, who  were  moving  into  the  premises  where  the  elevator  was,  were  not 
shown  to  have  had  any  knowledge  of  the  fact  that  the  elevator  had  not  been 
provid^  with  such  clutch,  and  the  premises  had  not  been  lone  enough  in  their 
possession,  or  subject  to  their  inspection,  to  charge  them  with  neghgence  for 
not  ascertaining  that  this  was  its  condition,  there  being  no  proof  that  the 
absence  of  the  clutch  was  so  obvious  or  conspicuous  as  to  be  readily  seen  by 
persons  examining  the  lofts  for  the  purpose  of  hiring,  which  was  all  that  the 
defendants  could  have  been  assumed  to  have  done. 

Held,  that  the  defendants  could  not,  under  such  circumstances,  be  legally 
charged  with  negligence  on  account  of  the  elevator  not  having  been  supplied 
with  a  safety  clutch.    Hansen  v.  Schnbi1)er 00 

5. Negligence — dtUp  of  an  employer  defined.}    In  an  action  to  recover 

for  damages  claimed  to  have  arisen  from  the  negligence  of  the  defendant,  it 
appeared  that  a  few  days  before  the  accident  in  question  the  defendant  had 
purchased  a  force-pump,  to  be  used  in  applying  whitewash  to  its  premises; 
that  the  pump  had  become  clogged,  and  that  the  plaintiff  was  sent  for  to  remove 
>acap  from  the  apparatus  in  order  to  put  it  in  working  order,  and  had  loosened 
one  of  the  screws  holding  the  cap  in  its  place  when  the  whitewash  was  blown 
into  his  eyes  by  the  compressed  air,  causing  the  injury  complained  of. 

7he  pump  had  been  manufactured  by  a  company  engagea  in  that  business, 
dnd  had  been  subjected  to  the  ordinary  test  to  discover  wheti^er  it  was 
defective,  and  there  was  nothing  to  indicate  that  the  remov^  of  the  cap  would 
be  attended  with  any  danger. 

Held,  that  as  there  was  no  cause  for  apprehension,  there  was  no  negli- 
gence in  omitting  to  guard  against  the  acciaent. 

That  the  law  exacts  from  the  employer  the  exercise  of  reasonable  care  and 
intelligence  for  the  safety  and  protection  of  the  persons  employ^,  and  that 
when  svfch  care  and  intelligence  are  exercised  the  happening  of  what,  at  most, 
are  only  possible  accidents,  is  part  of  the  risk  of  the  employment  against  which 
the  person  employed  is  required  to  guard  and  protect  himself. 

E^ELLET  1^.  FOUTT-8ECOND  8t.  KY.  Co 98 

Vicious  dog  —  an  employer  is  not  liable  for  the  acts  of  one  kept  by  his 

employee  on  theformer^s  land. 

/See  Simpson  v.  Griggb 808 

Negligence  —  when  a  question  for  the  jury, 

/Sstf  TONNBSON  «.  ROBB 416 

Negligence  of  the  master. 

See  rfEOLiOENGB. 

XBAAXmE  OF  DAM  AGES : 

See  Damages. 

KINB8: 

See  Real  Pbofebtt. 

MIKOBS: 

See  Infant. 

MISDEMEANOBS : 

See  Crimes. 

UISJOINDEB  —  Action  for  an  accounting  and  the  eonrtruction  of  a  wiU  by  the 
executors  and  trustees  thereof^  questions  arising  between  a  legatee  and  his  assignee 
may  be  determined  in  such  an  actum. 

See  Barnes  v.  Blake , 526 

mSSEPBESENTATION : 

See  FAIiSE  REPRESENTATIONa 
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KISSIONB  —  Ihs  Board  cf  Foreign  MMom  and  BoardqfMnne  MimioTu  of 
the  Presbyterian  (Jhureh  are  not  exempt  from  the  coUaUraL  inheritance  tax  on 
legacies  to  them. 

See  Mattku  of  Boabd  of  Foreign  Missions 116 

IdSTAXB  —  Of  a  bank  eaehier  in  certifying  negotuMe  foper  as  good—uhen 
the  amount  paid  by  t/ie  bank  under  suai  certification  u  recoverable  by  tt] 
A  promissory  note  made  by  Mitchell.  Vance  <&  Co.,  April  14, 1887,  for  $8,281.88, 
at  four  months  from  date,  to  the  order  of  the  Steele  &  Johnson  Manufacturing 
Company  for  goods  sold  by  it  to  Mitchell,  Vance  &  Co.,  was,  on  August  18, 
1887.  certified  by  the  National  Park  Bank,  where  it  was  made  payable,  and 
thereafter  was  transferred  to  the  Tradesmen's  National  Bank  and  credited  to 
the  Steele  &  Johnson  Manufacturing  Company.  On  the  day  following  the 
note  was  paid  through  the  clearing-house  and  the  proceeds  were  received 
by  the  Tradesmen's  National  Bank,  and  were  paid  over  to  the  Steele  &  John- 
son Manufacturing  Company 

At  the  time  when  the  note  was  certified  the  makers  had  on  deposit  with  the 
National  Park  Bank  only  $14($.66,  and  the  note  was  certified  under  a  mistake 
as  to  the  amount  of  such  deposit.  When  such  mistake  was  discovered  informa- 
tion was  sent  on  August  18,  1887,  to  Mitchell.  Vance  &  Co.,  who  notified  the 
Steele  &  Johnson  Manufacturing  (  ompany,  and  that  company  was  the  next 
day  also  notified  by  the  National  Park  Bank  of  the  existence  of  such  an  error, 
and  the  money  wmch  had  been  paid  upon  the  note  was  demanded,  but  the 
money  was  not  repaid. 

In  an  action  brought  by  the  National  P^rk  Bank  for  its  recovery,  it  appeared 
that  the  certification  of  the  note  was  made  by  the  assistant  teller  of  the  bank 
without  any  authority  from  the  officers  of  the  bank,  and  it  did  not  appear  that 
the  Steele  So  Johnson  Manufacturing  Company  had  in  anv  way  changed  its 
condition  by  reason  of  the  certification  of  the  note  and  the  payment  of  the 
money  upon  it. 

ffeid,  that  while  the  act  of  the  teller  in  certifying  the  note,  without  consult- 
ing the  state  of  the  account  of  the  makers  with  the  Dank,  might  be  careless,  yet 
that  that  circumstance  was  not  sufficient  to  prevent  the  recovery  of  the  money 
by  the  bank,  and  that  the  bank  was  entitled  to  Judgment  for  its  repayment 
Nat.  Park  Bk.  «.  Stbblb  &  Johnbon  Mfg.  Co 81 

Remedies  to  correct. 

See  Equity.  ' 

MONBT  KBOEIVBB  — Attachment  set  aside  — efect  of  a  retersal  of  the 
judgment  wtcatiTig  it  upon  the  rights  of  subsequent  attaching  creditors. 

See  Haebler  v.  Mtbrs 179 

MONTQOME&Y  OOUNTY—  (herseers  of  the  poor  are  the  sole  judges  as  to 
who  are  paupers  —  audit  by  town  auditors,  at  what  time  proper. 

See  Chribtman  «.  Phillips 28S 

MOBTOAOB  —  C/iattd  mortgage — sale  of  the  chattels  in  bulk,  and  at  a  place 
where  they  were  not  in  view  of  the  purchasers — such  a  purchase  bf  the  mortgages 
does  not  extinguish  the  equity  of  the  mortgagor,  j  1.  In  an  action  brought  to 
charge  the  directors  of  a  corporation,  organized  under  chapter  611  of  the 
Laws  of  187  >,  with  liability  for  its  debts,  by  reason  of  their  failure  to  file  the 
annual  reports  recjuired  by  that  act  for  the  vears  188ii  and  1887,  it  appeared 
that  the  corporation  was,  on  August  24,  1886,  indebted  to  the  plaintiff  in  the 
action  in  the  sum  of  $17,086.84,  and  on  that  day  mortgaged  its  furnace,  etc., 
held  by  it  under  lease,  to  secure  such  indebtedness  and  surrendered  the  same 
to  the  plaintiffs,  who  took  possession  thereof,  and  thereupon  the  corporation 
ceased  to  transact  business. 

On  August  18,  1886,  the  corporation,  by  its  treasurer,  executed  and  deliv- 
ered to  the  plakitiffs  an  instrument  in  writing,  in  which  it  acknowledged  itself 
indebted  to  the  plaintiffs,  and,  in  consideration  of  an  extension  of  time  of  pay- 
ment of  the  debt  and  other  considerations,  it  released  and  surrendered  to  the 
plaintiffs  its  said  furnace,  adiacent  premises  and  property,  of  which  the  paper 
recited  that  the  plaintiffs  had  taken  possession  at  six  o'clock  on  that  day.  and 
on  August  twenty-fourth,  to  secure  the  indebtedness  to  the  plaintiffs,  a  bill  of 
sale  or  chattel  mortgag'^  was  executed  by  the  corporation  of  certain  chattels 
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therein  mentioned,  providing  for  the  payment  of  such  sum  on  or  before  the 
Ist  day  of  January,  l«87. 

The  corporation  having  defaulted  in  its  parent  the  chattels  were  sold  on 
January  IB,  1887,  at  the  aoor  of  one  of  the  nulls.  The  sale  did  not  take  place 
in  sight  of  all  the  property,  which  was  offered  for  sale  in  bulk,  and  not  in 
parcels,  and  was  struck  off  to  one  of  the  plaintiffs  for  $1,000,  no  one  except 
the  secretary  of  the  company  being  present.  The  property  covered  by  the 
mortgage  exceeded  in  value  the  amount  of  the  plaintiffs'  claim. 

On  the  l8th  day  of  June,  1887,  the  present  action  was  brought  to  charge 
the  defendants,  as  directors,  with  the  balance  of  the  indebtedness  of  the 
company. 

luld,  that  as  the  object  of  the  sale  was  to  cut  off  the  defendants'  right  to 
redemption  in  equity,  that  the  sale,  in  order  to  effect  that  purpose,  must,  in  all 
respects,  be  regular  and  fair  and  dona  fide,  and  one  that  would  be  upheld  as  a 
valid  sale  at  common  law. 

That  as  this  sale  was  made  of  personal  property  which  was  not  within  the 
view  of  the  bidders,  and  was  not  sold  in  separate  parcels,  that  it  could  not  be 
sustained.    Sherman  v.  Slatbagk 255 

2.  T —  Efect  of  the  mortgagee  retaining  posseenon  vnthout  a  sale."]  tiemble, 
that  by  reason  of  the  invalidity  of  the  sale  the  mortgagee  continued  to  hold, 
in  his  capacity  as  mortgagee,  possession  of  the  chattels,  in  which  the  mort* 

fagor  still  had  the  equity  of  redemption,  and  that  the  possession  and  retention 
y  the  mort^gee  of  property  of  sufficient  value  Iq  pay  the  debt  without 
makin^a  valid  sale  thereoi,  would  operate  as  a  payment  and  satisfaction  of  the 
plaintiffs'  claim  pending  ttxe  continuance  of  such  possession  thereof  by  the 
mortgagee. 

SenMe,  that,  as  the  debti  for. which,  as  directors,  the  defendants  were  sought 
to  be  made  liable,  could  not  have  been  recovered  against  the  corporation  ii  an 
action  had  been  brought  against  it,  while  this  condition  of  affairs  existed, 
that  the  directors  could  not  be  held  liable  therefor.    Id. 

8. Deed  in  which  tJie  grantee  asaumea  payment  of  a  mortgage  on  the 

premises  conveyed — when  the  grantee  (although  his  grantor  was  obligated  to  pay 
the  mortgage)  cannot  be  sued  by  the  mortgagee.]  A  mortgagor  conveyed  the 
mortgaged  premises  by  a  quit-claim  deed,  and  his  grantee  executed  to  the 
holder  of  the  bond  and  mortgage  a  bond  conditioned  to  pay  the  amount 
thereof;  such  bond  was,  by  its  terms,  collateral  to  the  bond  and  mortgage  and 
required  the  obligee  to  first  exhaust  his  remedy  against  the  mortgaged  premises. 

The  grantee  who  gave  this  bond  subsequently  conveyed  the  premises,  sub- 
ject to  the  payment  of  the  bond  and  mortgage,  by  a  full  covenant  deed,  by  the 
terms  of  which  his  grantee  assumed  and  agreed  to  pay  said  bond  and  mortgage 
as  part  of  the  purchase-money. 

Meld,  that  the  obligation  assumed  by  the  grantee  in  the  last-mentioned 
deed  did  not  enure  to  tue  benefit  of  the  mortgagee,  and  could  not  be  enforced 
by  him.    Wager  v.  Link 273" 

4. lYustee  of  a  mortgage  acting  in  bad  faith  to  the  bondholders — triune- 

tton  ]  Where  it  appears  that  a  trust  company,  which  has  acted  as  trustee 
under  a  mortgage  covering  lands  in  another  State,  given  by  a  corporation  as 
collateral  to  bonds  issued  bv  it,  has  acted  in  bad  faith  in  the  prosecution  of  an 
action  for  the  foreclosure  or  the  mortgage,  and  in  a  manner  prejudicial  to  the 
interests  and  rights  of  the  holders  of  the  bonds,  such  trust  company,  its  officers, 
agents  and  attorneys,  will  be  enioined  by  the  courts  of  the  State  of  New  York 
from  taking  any  further  proceedings  in  the  matter,  pending  the  final  hearing 
and  determination  of  an  action  for  its  removal  as  trustee,  although  the  pro- 
ceedings in  foreclosure  are  pending  in  another  State,  and  relate  to  real  estate 
therein.    Gibson  v.  American  L.  and  T  Co 448 

5. Foreclosure  of  a  purchase-money  mortgage — antwer  setting  up  a  breach 

of  a  covenant  of  seizin  in  the  deed  given  by  the  mortgagee.]  In  an  action  for  the 
foreclosure  of  a  purchase-money  mortgage,  in  which  a  judgment  for  deficiency 
is  asked  against  the  mortgagor,  an  answer  ftetting  up  a  countef-claim  for 
damages  anMing  by  reason  of  a  breach  of  a  covenant  of  seisun  contained  in  the 
deed  of  conveyance  executed  by  the  mortgagee  to  the  mortgagor  may  \hs 
properly  interposed.    Mbrritt  v.  GtoULET 872 
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A  eorpoTOition  organized  under  chapter  425  ef  1855,  and  chapter  894  qf 

1867 — ptnoer  to  mortgage  its  property  to  a  director  —  enforcement  oj  a  mortgage 
foredoeure  judgment  againet  property  in  the  hands  of  a  reeeiter. 

See  P&K8TON  V  LOUGHKAM 210 

The  poeaeeswn  of  a  bond  and  mortgage  by  the  agent  effecting  the  loan—^ 

eonfere  no  authority  to  reeeite  the  principal  theretf,  before  it  beeomee  due. 

8ee  BCUERICBRHOBN  0.  r ARLST 66 

Intereat  on  a  bond  and  mortgage — at  what  rate  chargeable — voluntary 

payment. 

See  WiiiOOX  v.  Van  Vookhib 675 

M0TZ0K8  AND  OBPEBS—  Two  ineoneistent  orden  made  on  the  eame 
motion.]  1.  Where  two  separate,  distinct  and  inconsistent  orders  are  entered 
upon  a  sinele  application  to  the  court,  with  nothing  upon  the  face  of  the 
papers  to  show  that  one  order  is  to  replace,  or  to  be  a  resettlement  of  the  other, 
a  reversal  will  be  ordered  on  appeal.    Matteb  of  SchbUj *. .  440 

2. Amgnment  by  a  client  of  hie  claim  against  hie  oittomey — enforc&nent 

thereof  by  the  aeeignee.]  Where  a  client,  having  a  claim  against  his  attorney, 
arising  out  of  transactions  connected  with  that  relation,  assigns  his  claim, 
the  assignee  cannot  take  proceedings  to  compel  Uie  attorney  to  pay  the 
money,  or  in  case  he  fails  to  do  so  to  have  him  punished  as  for  a  contempt  of 
court.    Id, 

Order  that  an  answer  be  made  more  definite  and  certain — granted  where 

the  complaint  aUegee,  generally,  faUe  representations  to  have  been  made  by  agents 
of  a  corporate  plaintiff. 

See  Texas,  btc.,  Oil  Co.  v.  Mutual  FniB  Inb.  Co 660 

Costs  payable  <u  a  condition  of  granting  a  new  trial  where  a  terdict  isset 

aside  as  against  evidence. 

Ac  Buck  t>.  Wkbb : 185 

A  plaintiff  awiding  service  of  an  order  will  not  be  heard  on  a  motion  to 

vacate  it. 

See  Dudley  v.  Prbsb  PuBLisHino  Co 181 

Motion  for  a  new  trial. 

See  New  Tbial. 

KXTNIOIPAL  OOBPO&ATIOK — Assessment—proceedings  to  vacate — Uuhes 
in  making  the  application.]  1.  In  an  application,  under  chapter  888  of  the 
Laws  of  1858,  and  iu  amendments  {%%  897-}'14,  chapter  410  of  1882), 
the  petition,  in  proceedings  to  vacate  an  assessment,  was  served  upon  the 
counsel  to  the  corporation  of  the  city  of  New  York  on  August  17.  1880. 
A  notice  of  the  application  for  an  order  vacating  the  assessment  upon  the  peti- 
tion, and  the  proofs  which  had  been  taken  in  the  meantime,  was  not  served 
until  February  12,  1890. 

The  application  was  made  upon  the  grounds  that  the  assessment,  which 
was  confirmed  March  9, 1875,  was  for  a  repavement  laid  in  violation  of  law 
and  in  violation  of  chapter  326  of  the  Laws  of  1840.  It  was  conceded  in  the 
case  that  there  was  no  tax  valuation,  and  that,  under  the  law  of  1840,  an 
assessment  could  not  be  made  for  a  local  improvement  above  the  amount 
of  one-half  of  the  assessment  for  the  purposes  of  taxation,  and  also  that 
non -assessment,  for  the  purpose  of  taxation,  was  a  suflacient  ground  for 
vacating  an  assessment  for  a  local  improvement.  The  objection  of  the  corpo- 
ration counsel  rested  upon  the  ground. 

That  the  court  had  no  jurisdiction  to  reduce  the  assessment,  because  no 
notice  of  the  application  was  given  to  the  counsel  to  the  corporation  until 
more  than  ten  years  after  its  confirmation. 

Held,  that  the  petition  having  been  served  on  the  counsel  to  the  corporation 
within  the  time,  and  no  objection  having  been  tAken  at  the  time  that  the 
application  was  made  to  the  court  upon  such  petition,  some  years  thereafter, 
that  there  was  a  waiver  of  any  such  ground  of  objection  on  the  part  of  the 
counsel  to  the  corporation.    Matter  of  Hazlbton 11^ 
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2. Efeet  thereon,  of  the  payment  of  the  cteeestment.]    A  second  ground 

of  objeclioa  was  that  the  assessment  comld  not  be  vacated  after  payment 
thereof  had  been  made  to  the  city. 

Held,  that,  as  the  payment  in  this  case  was  made  after  the  proceedings  to 
racate  the  assessment  had  been  commenced,  the  right  of  the  applicant  to  relief 
was  not  affected  theveby.     Id. 

3.  ^*  Statute  of  limitatione.]  That  the  statute  of  limitations  was  not  a 
bar  to  the  right  of  the  applicant  to  relief,  as  although  the  application  was  not 
made  to  the  court  within  ten  years  after  the  confirmation  of  the  assessment, 
yet  the  proceedings  to  vacate  the  assessment  were  instituted  within  such  ten 
years.    Id. 

4. Bridge  railing — giving  way  uhen  leaned  against — liability  of  the 

city  to  the  party  ir\jured.]  In  an  action  to  recover  damages  for  injuries  sus- 
tained by  the  plaintiff  in  falling  from  a  bridge,  which  had  been  accepted  as 
a  public  highway  by  the  city  of  Cohoes,  it  Appeared  that  on  the  northerly 
side  of  the  bridge  there  was  a  railing  a^nst  which  the  plaintiff  leaned, 
whereupon  it  bent  around  to  the  north  ana  the  plaintiff  fell  Into  the  river. 

Upon  the  trial  the  court  granted  a  nonsuit  on  the  ground  that  the  defendant's 
duty  was  limited  to  the  erection  of  a  railing  which  would  render  the  bridge 
reasonably  safe  for  public  passage,  and  for  such  things  as  were  incident  to 
public  passage,  and  that  the  plaintiff,  in  leaning  against  it,  was  putting  the 
railing  to  a  use  for  which  it  had  not  been  designed. 

Held,  that  the  nonsuit  was  improper;  that  a  man,  who  instead  of  walking 
across  a  bridge  pauses  for  a  moment  and  rests  upon  its  railing,  does  not  lose 
his  right  to  protection  against  the  negligence  of  the  party  charged  with  its 
maintenance,  and  that  it  was  the  duty  of  the  city  of  Cohoes  to  maintain  upon 
the  bridge  a  railing  sufficient  to  meet  all  those  incidental  uses  to  which  it  would 
reasonably  be  put  by  persons  crossing  the  bridge,  certainly  so  far  as  concerned 
their  leamng  against  it.    Lanoloib  v.  City  of  Cohoes 295 

6  —  Statutory  width  of  streets  not  applicable  to  a  bridge,"^  It  was  claimed 
by  the  city  of  Cohoes  that,  by  statute,  the  streets  of  the  city  must  be  sixty 
feet  wide;  that  the  bridge  was  only  thirty  feet  in  width,  and  that  the  city, 
consequently,  had  no  right  to  accept  it. 

Eeld,  that  the  statute  referring  to  streets  and  highways  did  not  embrace 
bridges.    Id. 

6. Liability  of  for  an  ir^ury  to  one  falling  into  an  excavation  near  the 

sidewalk.]  In  an  action  brought  against  a  mumcipal  corporation  to  recover 
damages  arising  from  an  injury  to  the  plaintiff,  alleged  to  have  resulted  from 
the  negligence  of  the  defendant,  it  appeared  that  the  plaintiff  stepped  from 
a  sidewalk  in  a  village  street  into  an  excavation  and  was  injured;  that  (he^ 
excavation  was  four  reet  inside  of  the  stoop  line  of  the  house  on  the  street, 
and  did  not  encroach  on  the  sidewalk,  and  tnat  the  sidewalk  had  a  flag-walk, 
the  inside  of  which  was  ei^ht  feet  from  the  excavation. 

No  notice  of  this  condition  of  things,  to  the  village  or  its  officers,  was 
proved,  except  to  a  police  officer  on  the  day  preceding  the  accident,  and  he  at 
once  notified  the  owner  to  ^uard  the  excavation. 

Held,  that  the  facts  in  this  case  did  not  establish  any  negligence  on  the  part 
of  the  municipal  corporation,  or  justified  a  recovery  against  it. 

Taylor  v.  Villagb  op  Mount  Vkrnoit 884 

7. Assessment  for  street  pavement  under  section  878  of  chapter  410  of 

1883.]  The  provisions  of  section  878  of  chapter  410  of  the  Laws  of  1882, 
directing  an  assessment  for  the  paving  of  a  street  in  the  city  of  New  York,  to 
be  made  amonz  the  owners  or  occupants  of  ail  the  houses  ana  lots  intended  to  be 
benefited  thereby,  were  simply  a  re-enactment  of  existing  provisions  of  law, 
and  should  be  construed  with  the  other  laws  existing  prior  to  1882  concerning 
local  improvements  in  said  city.    People  ex  eel.  Davidson  v.  Gilon 70 

8.  —  A  horse  railroad  company  should  be  assessed  for  such  work.]  A  horse 
railroad  company  is  benefited  by  the  laying  of  a  pavement  in  the  street 
between  the  rails  of  its  tracks,  and  is  subject  to  assessment  therefor  and  not 
to  assess  such  company  for  such  work  is  a  manifest  error  on  the  part  of 

Hun  —Vol.  LVIII        83 
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the  assessors,  which  it  is  one  of  the  offices  of  the  writ  of  eerticrcm,  author- 
ized by  chapter  269  of  the  Laws  of  IBoO,  to  correct.    Id. 

Master  and  servant  — sub-corUraetor,  of  one  contra^ing  toith  a  city  to  do 

the  entire  work  —  the  city  i$  not  liaMe  for  his  negligence — proof  of  damage 
resulting  from  loss  of  tiine. 

See  Wood  «.  City  of  Watbrtown 296 

License  to  sell  meat  in  a  village  —  penalties  for  selling  icithout  a  license, 

authorized  by  section  3,  title  3  of  c^iapter  291  of  1870. 

See  Village  of  Ballston  Spa  v.  Markham 238 

The  granting  of  a  license  to  have  an  exhibition  in  the  city  of  New  York 

is  discretional^  with  t/te  mayor. 

See  People  ex  rel.  Worth  v.  Grant 455 

What  is  not  an  omission  to  perform  his  duty  by  a  pnbhc  officer  within  the 

meaning  of  section  15^  of  t/te  Penal  Code. 

See  People  v,  Ryall 28S 

KXJRDER  —  Record  of  acquittal  of  one  of  two  parties  indicted  for  murder — 
admis&ibilitJ/  of  it  on  the  trial  of  the  other  conspirator. 

See  People  v.  Kief. 887 

NEGUOENGR  —  Proof  as  to  the  absence  of  contributory  negligence — from 
uJuit  facts  the  taking  of  proper  precautions  mjay  be  presumed.']  1.  In  an  action 
brou^lit  by  a  wife  to  recover  the  damages  resulting  from  the  death  of  her 
husband  upon  the  defendant's  railroad,  it  appeared  that  the  wife,  her  hus- 
band and  a  friend,  were  walking  on  a  sidewalk,  across  which  ran  the  tracks  of 
the  railroad  company,  the  wife  being  about  three  feet  behind  her  husband 
and  Ills  friend;  that  tlie  plaintiff,  as  they  approached  the  tracks,  watched  for 
a  train  passing  up  or  down;  that  she  looked  both  ways,  saw  no  light  or  car  conn- 
ing, heard  no  noise,  saw  no  flagman,  heard  no  one  call  to  them,  and  did  not 
hear  any  bell  or  whistle;  that  the  two  men  stepped  upon  the  tracks  of  the 
defendant's  railroad  and  were  struck  by  the  rear  end  of  a  tender  attached  to 
a  locomotive  which  was  being  backed  along  the  track,  and  were  both  killed. 

The  evidence  oliered  by  the  defendant,  the  Railroad  Company,  tended  to 
shov.'  tliat  proper  si'jnals  were  given  as  the  engine  and  tender  approached  the 
crossing;  that  the  persons  killed  were  trespassmg  upon  the  defendant's  tracks, 
and  that  they  were  warned  and  urged  not  to  cross  by  the  flagman,  but  his 
warnings  were  unheeded,  while  the  evidence  on  the  part  of  the  plaintiff 
tended  to  show  the  reverse. 

At  the  close  of  the  evidence  the  defendant's  counsel  asked  the  court  to 
direct  a  verdict  for  the  defendant  upon  the  ground,  among  others,  that  there 
was  no  proof  of  want  of  contributory  negligence  on  the  part  of  the  deceased. 

JJddy  that  the  motion  was  properly  denied;  that  if  the  jury  found,  as  they 
might,  thc:t  the  plaintiil's  evidence  was  true,  they  might  fairly  assume  that  her 
husband  took  the  same  precautions  as  the  plaintiff,  and  made  the  same  obserra- 
tions  as  she  did.     WiwiuowsKi  v.  Lake  Shokb  and  M.  S.  R.  Co 48 

2. Town  highway  out  of  repair.]    In  an  action  brought  against  a  town 

to  recover  the  damages  alleged  to  have  been  sustained  by  the  plaintiff  throu^ 
the  negligence  of  the  commissioner  of  highways  thereof,  evidence  as  to  the 
statements  made  by  the  commissioner,  on  the  day  following  the  accident,  that 
he  supposed  the  road  had  been  repaired,  and  that  he  had  ordered  a  man  to 
make  such  repairs  at  two  diUcrent  times,  is  incompetent. 

Stone  tJ.  Town  OF  Poland 21 

8. Acts  and  declarations  of  tJie  highway  commissioners  subsequent  to  the 

accident,  how  far  evidence  against  the  town  —  evidence  as  to  the  subsequent  repair 
of  the  highway.^  While  the  act,  declaration  or  omission  of  duty  of  a  party  to 
a  suit,  whether  before  or  after  the  event,  may  be  given  in  evidence  agamst 
him,  yet  where  liability  against  a  town  is  sought  to  be  established  by  reason 
of  the  negligent  omission  of  the  commissioner  of  highways  thereof,  the  declara- 
tions of  the  latter,  when  made  after  the  injuries  have  been  received,  are  not 
competent  evidence. 

While,  in  such  an  action,  evidence  of  repairs  having  been  made  shortly 
after  the  acccident  may  not  be  competent,  if  offered  for  the  purpose  of  show- 
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tag  that  the  party  charged  with  negligence  must  have  known  before  the  acci- 
dent of  the  dangerous  character  of  the  locality,  yet  such  rule  does  not  prevent 
a  witness  from  describing  tlie  condition  of  the  place  where  the  accident  has 
happened,  although  it  may  incidentally  and  argumentatively  involve  the  fact 
that  the  party  charged  with  maintaining  the  road  has,  since  the  accident,  made 
repairs  thereon;  and  evidence  of  the  condition  of  the  highway,  from  a  witness 
inspecting  it  after  the  accident,  may  be  proper  to  show  the  presence  of  funds 
in  the  hands  of  the  highway  commissioners  at  the  time  of  the  accident.    Id, 

4. Loss  of  money  and  chattels  from  his  heHh  by  a  passenger,  through  the 

negligence  of  a  steamboat  company.]  A  passenger  on  a  steamboat  retired  for 
the  night  to  his  berth,  where  he  had  with  him  seventy-three  dollars  in  bills,  a 
gold  watch  worth  sixty  or  seventy  dollars;  a  gold  pen  and  pencil  worth  three 
dollars;  railroad  tickets  for  which  he  paid  six  or  seven  dollars,  and  a  silver 
watch  whose  value  was  unknown.  These  articles  he  placed  in  Ijis  vest,  which 
was  put  under  his  pillow,  and  when  he  awoke  in  the  morning  the  vest  and 
these  articles  had  been  stolen.  , 

In  an  action  brought  to  recover  their  value  from  the  steamboat  company, 
it  was  charged  that  the  loss  had  arisen  through  the  negligence  of  the  persons 
in  charge  of  the  steamer. 

The  court  charged  the  jury  that  if  they  found  that  it  was  a  negligent  a^t 
for  the  passenger  to  have  this  amount  of  money  in  his  berth  under  the  cir- 
cumstances, instead  of  giving  it  to  the  employees  of  the  company  to  take  care 
of,  that  the  defendant  was  entitled  to  a  verdict. 

Held,  that  this  charge  was  erroneous;  that  even  if  it  was  negligence  for  the 
plaintiff  to  have  this  money  in  his  berth,  it  in  no  decree  contributed  to  the 
loss  of  the  other  articles  which  he  had  in  his  vest,  nor  did  it  aftect  his  right  to 
recover  their  value.     Dunn  v.  New  Haven  Steamboat  Co 461 

5. Of  large  of  t/ie  court  in  reference  to  tJie  plaintiff  ^s  negligence.']    The 

court  also  charged  that  the  plaintiff  had  a  right  to  carry  these  things  with 
him  on  his  trip,  but  not  to  retain  them  in  his  berth. 

Held,  that  under  this  charge  the  jury  might  have  inferred  that  the  plaintiff 
had  no  cause  of  action  because  of  his  having  taken  these  articles  into  his 
berth,  and  that  the  charge  was  erroneous.     Id. 

6. Cy  a  child  in  whose,  charge  a  younger  sister  is  at  tJis  time  of  an  accident 

to  the  latter — how  far  it  bars  the  recovei'y  of  damages.]  In  an  action  brought 
to  repover  damages  arising  from  the  negligent  killing  of  an  infant  four  years 
and  nine  months  of  age,  it  appeared  that  the  defendant  had  a  life  interest  and 
was  in  possession  of  certain  premises  in  Ilariem,  the  only  means  of  access  to 
the  privy  connected  with  which  was  by  going  out  through  a  door  in  the  second 
floor  to  a  shed,  and  from  the  shed  to  the  yard,  by  a  stairway;  that  the  mother 
of  the  deceased  had  placed  her  in  charge  of  her  sister,  who  was  nine  years  of 
age,  and  who  went  with  the  deceased  down  into  the  back-yard  and  then  came 
up  the  steps.  The  deceased  was  behind  her  sister,  who  went  into  the  house 
when  the  former  was  two  steps  from  the  top  of  the  stairway.  The  sister 
returned  at  once  from  the  house  and  found  that  the  deceased  h^  fallen  down 
the  steps  and  was  killed. 

The  defendant's  counsel  asked  the  court  to  charge  that  if  the  mother 
selected  an  older  child  to  accompany  the  deceased  upon  the  occasion  in  ques- 
tion, and  the  one  so  selected  was  negligent  in  caring  for  the  deceased,  the 
plaintiff  could  not  recover,  which  the  court  declined  to  do. 

Held,  that  the  court  erred  in  refusing  to  so  charge. " 

That  the  deceased  was  evidently  placed  in  charge  of  her  sister,  and  the  care 
taken  of  her  by  the  latter  was  a  proper  subject  of  inquiry,  and  the  question  in 
regard  to  the  negligence  of  the  sister  should  have  been  submitted  to  the  jury 
as  requested.     Williams  v.  Gardiner 508 

7. Wfien  a  question  for  the  jury.]    In  an  action  brought  to  recover 

damages  alleged  to  have  resulted  to  the  plaintiff,  who  was  employed  on  a  scow 
which  received  mud  from  a  dredging  machine  owned  by  the  defendants,  it 
appeared  that  tkfter  the  plaintiff  had  been  at  work  a  few  days  for  the  defend- 
ants, one  Delamater,  the  captain  in  charge  of  the  dredging  machine,  swung  the 
bucket  over  and  struck  a  shaft  which  the  plaintiff  was  turning  with  a  wrench, 
as  a  result  of  which  the  plaintiff  was  seriously  injured.  The  evidence 
tended  to  establish  the  fact  that  the  captain  was  drunk  at  the  time;  that  the 
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Slaintiff  had  seen  him  drunk  on  three  occasions  during  his  employment  of  eight 
ays;  that  the  captain  always  ran  the  dredging  machme,  and  that  the  phuntiff 
did  not  tell  the  defendants  of  the  fact  that  the  captain  was  addicted  to  diink, 
nor  did  he  leave  their  employment  on  that  account. 

No  direct  proof  was  given  that  the  defendants  knew  of  the  habits  of  Dela 
mater,  although  it  appeared  that  the  defendants'  superintendent  was  at 
Weehawken  where  the  dredge  was  at  work  every  other  day,  and  was  there 
on  the  day  on  which  the  aiu^ident  happened. 

EM,  that  it  was  a  question  for  the  jury,  under  the  circumstances  of  this 
case,  whether  the  defendants  or  their  superintendent  had  knowledge  of  the 
habits  of  Delama^r,  and  also  whether  the  plaintiff  was  guilty  of  omissiona 
whidi  precluded  his  recovery.    Tonnbson  v,  Saivfobd 416 

8. JB/feet  of  payment  of  money  to  the  father  of  an  %r\jured  minor  and  the 

eaoecution  of  a  retease  by  the  minor.]  In  an  action  to  recover  damages  resulting 
from  a  personal  injury  received  by  the  plaintiff  through  the  alleged  negligence 
of  the  aefendants,  it  appeared  that  when  the  injuries  were  received  by  the 
plaintiff  he  was  under  twenty-one  years  of  age,  and  that  the  defendants  paid 
to  his  father  the  sum  of  $100,  and  a  paper  was  thereupon  executed  by  the 
plaintiff  purporting  to  be  a  release  of  all  claims  against  the  defendants  by 
reason  of  the  injuries  to  the  plaintiff. 

Eeld,  that  the  payment  of  the  money  to  the  father  was  not  a  bar  to  the 
right  of  the  plaintiff  to  recover  damages  in  this  action. 

That,  in  such  an  action,  evidence  of  the  amount  of  wages  which  the  plaintiff 
Is  earning  is  admissible  upon  the  question  of  damages.    Palxer  v.  Comant.  .  888 

9. Damage  from   blasting — neghgenee   need   not   be   ahown.]    In    an 

action  brought  to  recover  for  the  damages  which  resulted  to  the  plaintiff's 
dwelling  by  reason  of  the  blasting  of  rocks  at  Hell  €^ate  in  the  East  river,  at 
or  near  Lone  Island  City. by  the  defendant  while  acting  under  a  contract  with 
the  United  States,  the  court  charged  the  jury  that  the  defendant  was  responsi- 
ble for  such  injury,  if  it  caused  it,  and  refused  to  charge  that  to  make  the 
defendant  liable  it  must  appear  that  the  work  was  done  in  a  negligent  manner. 

Ebld,  that  the  charge  was  correct.     Benkbr  v,  Atlantic  DRSDame  Co. .  8G9 

An  adminietrator  who  negotiates  a  sale  of  the  real  et^aU  <tf  hds  intestate, 

conveyed  by  the  deed  of  the  heirs,  is  liable  for  ^  money  received  by  him  therefor, 
and  deposited  in  a  bank  which  fails. 

See  Harlow  «.  Mills 891 

Master  and  servant — sriJb-contr actor,  of  one  contracting  teith  a  dty  to  do 

the  entire  work  —  the  city  is  not  liable  for  his  negligence — proof  of  damage 
ruulting  from  loss  of  time 

See  Wood  v.  City  of  Watertoww 296 

Railroad  company  —  liability  of,  for  the  death  of  a  passenger  passing 

from  one  car  to  another  while  the  cars  were  in  motion. 

See  CoBTiKYAN  V.  Rome,  W.  and  O.  R.  R.  Co 690 

Bailroad  crossing  where  the  view  is  obstructed — contributory  negUgenee 

of  one  crossing  the  tracks  —  absence  of  fagman. 

See  Whalen  v.  N.  Y.  C.  and  H.  R.  R.  R.  Co 481 

Employee,  injured  by  the  faU  of  an  elevator  —  when  the  employer  is  not 

liable  because  of  their  having  been  no  safety  dutch  on  it. 

See  Hansen  v.  Schneider - 60 

Mistake  of  a  bank  cashier  in  certifying  negotiable  paper  as  good  —  when 

the  amount  paid  by  the  bank  under  such  certification  is  recoverable  by  it. 

See  Nat.  Park  Bank  v.  Steele  &  Johnson  Mfg.  Co 81 

Employment  of  a  boy  under  thirteen  years  of  age — not  alone  and  of  itself 

evidence  of  neqligence. 

See  White  v.  Witteman  Lithographic  Co 881 

Oate  in  a  fende  inclosing  a  railroad  company*s  tracks  —  the  company  is 

not  bound  to  keep  it  shut^ 

See  Diamond  Brick  (^o.  v.  N.  Y.  C.  and  H.  R.  R.  R  Co 396 

Use  of  a  steam  winch  by  a  seaman  —  contributory  negligence. 

See  Eldridge  v.  Atlas  Steamship  Co 96 
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H<yr9e  railroad  —  if^ury  to  one  ero^ng  its   traeka  ^  eorUributory 

negligence. 

See  Wells  a.  Bbooklyn  Cnr  R.  R  Co owi 

Bridge  railing — gitdng  way  when  leaned  againet^  liability  of  the  eity 

to  the  party  injured. 

See  Lanoloib  v.  City  op  Cohobb 226 

Fire-escapes  in  a  manufactory^  duty  of  the  owner  to  erect  them,  without 

notice  from  the  commissioner. 

See  McLauohlin  v,  Armfibld 876 

Duty  of  an  employer  defined. 

See  Kbllet  9.  Fortt-sbconb  St.  Rt.  Co 98 

HBGOTIABLE  PAPER  —  Law  relating  to. 
See  Bills  and  Notes. 

KXW  TBIAL  —  Costs  payable  as  a  condition  of  granting  a  new  trial  —  where 
a  verdict  is  set  aside  as  against  evidence. 

See  Buck  v.  Webb 185 

Appeal  from  an  order  denying  a  motion  for  a  new  tried,  unnecessary  in 

a  criminal  action — misconduct  on  the  part  of  the  jury  requiring  that  a  new  trial 
be  granted. 

See  People  t>.  Schad 571 

KEW  YORK  CITY —  Tfi4  granting  of  a  license  to  have  an  exiiibition  in  the 
eity  of  New  York  is  discretionai*y  with  the  mayor. ^  Under  section  1998  of  chap- 
ter 410  of  the  Laws  of  1882,  providing  that  an  exhibition  shall  not  take  place 
in  the  city  of  New  York  until  "  a  license  for  the  place  of  such  exhibition,  for 
such  purpose,  shall  have  been  first  had  and  obtained,"  and  section  1999  pro- 
viding that  "  the  mayor  of  the  city  of  New  York  is  hereby  authorized  and 
empowered  to  grant  such  license,  to  continue  in  force  until  the  first  day  of 
May  next  ensuing  the  grant  thereof,  on  receiving  for  each  license  so  granted, 
ana  before  the  issuing  thereof,  the  sum  of  five  hundred  dollars,"  it  is  discre- 
tionary with  the  mayor  whether  he  will  grant  a  license  or  not. 

The  court  cannot  be  called  upon  to  substitute  its  iudgment  for  that  of  the 
mayor  on  an  application  for  a  mandamus  to  compel  the  latter  to  grant  the 
license.    People  ex  rel.  Worth  v.  Grant  456 

Duty  of  the  Comptroller  of  the  city  of  New  York  to  issue  revenue  bonds  to 

pay  the  proportion  of  the  State  tax  changeable  to  that  city  —  no  deduction  is 
proper,  of  the  tax  on  the  amount  added  to  the  assessed  valuation  by  the  State 
Board  of  Equalization,  nor  of  the  amount  raised  in  the  State  tax  levy  and  not 
itppropriated  ,  nor  of  the  amount  of  a  deficiency  in  the  city  tax  levy  to  meet  such 
bonds. 

See  Matter  op  Attorney-General 218 

Assessment  for  street  pavement  under  section  878  of  chapter  410  of  1882 — 

a  horse  railroad  company  should  be  assessed  for  stich  u>ork. 

See  People  ex  rel.  Davidson  v.  Gilon 76 

Bemoval  of  a  clerk  in  the  New  York  police  department — no  trial  neces- 
sary—  notice  to  the  clerk  of  the  charge  is  required. 

See  People  ex  rel.  Brant  v.  MagLban 152 

HEW  YOBK  "KOSFITAL  —  Exemption  from  taxation. 

See  People  ex  rel.  N.  Y.  Hospital  v.  Purdy , 886 

KEW  YOSK  STATE  CONSTITUTION- 

See  Constitutional  Law. 

NON-BESIDENT  —  Exemption  of  money  of,  from  taxation. 
SeeTjLX. 

NOTICE  —  An  agreement,  terminable  by  ten  days'  notice,  continues  in  force  for 
ten  days  after  such  notice  is  given —  default  therein  —  waiver 

See  Johnson  v.  Tyng 501 
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KOTIOE  —  Continued,  pa«b. 

Service  of  a  notice  on  an  attorney  through  a  $lot  in  his  office  door 

See  Livingston  v.  N.  Y.  El.  R.  R.  Co 181 

BcmotaX  of  a  clerk  in  the  New  York  police  department  — » no  trial  is  neces- 
sary —  UiJttce  to  the  clerk  of  the  cJiarge  is  required. 

See  People  kx  rel.  Brant  u.  M acLkan ISa 

Board  of  hettlth  — power  of  to  direct  the  abatement  of  a  nuisance,  with 


out  giving  notice  to  the  party  charged  with  maintaining  it. 

See  People  v.  Board  of  Health 595 

Agreement  to  pay  on  tlie  sale  of  a  vessel  and  to  give  notice  of  the  sale — 


wh^n  tJie  statute  of  limitations  begins  to  run. 

See  Hall  v.  Roberts •. 53d 

Pnuciiml  and  agent  —  whut  disclosures  required  of  an  agent  acting  for 


both  parties  to  a  bargain. 

See  Frankel  r.  Wathen 643 

Lis  pen<lens,  when  canceled  by  order  of  t/w  court  —  notice. 

See  Valentine  v.  Austin 39S 

KTTISANCE  —  Railroad  company  —  right  of  to  run  trains  on  any  of  its  tracks, 
although  t/ie  track  used  is  immediately  adjoining  a  dwelling-?iouse' and  its  use  is 
peculiarily  prejudicial  thereto. 

See  Flinn  v.  N.  Y.  C.  and  H.  R.  R.  R.  Co 230 

Board  ofliealth  — power  of  to  direct  the  abatement  of  a  nuisance  without 

giving  notice  to  the  party  charged  with  maintaining  it. 

See  People  v.  Board  op  Health 595 

OFFENSES: 

See  Crimes 

OFFIGEHS  —  Public  officer — acting  under  an  unconstitutional  statute — lior 
bility  of  to  an  indimdual  d/inmged.\  Where  the  superintendent  of  public 
works  mftke«  a  contract  for  the  dredging  and  excavating  of  the  channel  of  a 
river,  whicli  is  a  public  highway,  in  accordance  with  the  provisions  of  an 
unconstitutional  statute,  he  is  properly  made  a  party  defendant  individually, 
in  an  action,  brought  by  a  person  whoso  rights  are  affected  by  such  work, 
to  restrain  the  execution  thereof  and  for  damages. 

In  such  case,  as  the  act  under  which  the  superintendent  makes  the  con- 
tract is  unconstitutional  and  void,  the  superintendent  cannot  invoke  its 
protection  in  defense  of  his  action  in  contracting  for  and  making  the  improve- 
ments contemplated  thereby  to  the  prejudice  of  the  plaintiff. 

In  such  case  the  superfntendent  is  acting  outside  of  his  official  authority, 
and  his  official  position  affords  him  no  protection  in  so  doing. 

Waterloo  Woolen  Mfg.  Co.  v.  Shanahan 50 

What  is  not  an  omission  to  perform  his  duty  by  a  public  officer  within  the 


meaning  of  section  1.54  of  the  Penal  Code, 

See  I^EOPLE  V.  Rtall 285 

Of  corporations. 

See  Corporations. 

OFFSET- 

See  Set-ofp. 

OPENING— Of  a  COM 
See  Trial. 

0'KJ>lXlAlSlC%S--Ofmunieipalities^eonBtrueticn,  eU,,  cf. 
See  Municipal  Corporations 

OVERSEER  OF  THE  POOR: 

See  Poor. 

PARTIES  —  Defect  of  parties  defendant.  \  In  an  action  brought  by  a  judg- 
ment-creditor to  set  aside  certain  convevances  made  by  a  limited  copartnerahip 
to  a  corporation,  and  to  have  a  certain  mortgage,  wliich  had  been  executed 
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'i^ABTIES  —  CknUinued,  paqb. 

by  the  corporation  to  the  Farmers'  Loan  and  Trust  Company,  as  trustee, 
adjudged  fraudulent,  it  appeared  that  the  transfer  and  mortgai^e  thus  attacked 
were  made  under  an  agreement  between  the  limited  copartnership  and  a  cor- 
poration, and  one  of  the  members  of  the  copartnership,  individually,  and  cer- 
tain creditors  of  such  parties,  and  three  trustees,  by  which  it  was  provided  that 
a  new  corporation,  to  be  known  as  the  David  G.  Yuenglin^,  Jr  ,  Brewing  Com- 
pany, should  be  organized,  to  which  the  pioperty  of  the  limited  copartnership, 
and  of  the  individual  member  thereof,  should  be  transferred,  in  consideration 
of  which  it  should  assume  payment  of  all  indebtedness  owing  to  the  creditors 
of  the  firm,  and  of  the  indiviaual  member  thereof,  and  of  the  New  York  and 
Staten  Island  Brewing  Company,  who  should  sign  such  agreement. 

The  complaint  alleged  thaX  the  agreement  was  carriecl  out,  but  that  the 
conveyances  and  transfers  thereunder  were  made  by  the  copartnerehip  and  the 
individual  member  thereof,  and  were  accepted  by  the  David  G.  Vuengling,  Jr., 
Brewing  Company  with  the  intent  and  for  the  purpose  of  hindering,  delay- 
ing and  defrauding  their  creditors. 

Neither  the  New  York  and  Staten  Island  Brewing  Company,  nor  any  of  the 
creditors  who  signed  the  agreement,  were  made  parties  to  Ihe  action,  to  the  com- 
plaint in  which  the  defendant  Yuengling  demurred  on  the  ground  that  they 
were  necessary  parties  to  the  action. 

Held,  that  the  demurrer  should  be  sustained. 

That  as  the  complaint  attapked  not  merely  the  conveyances  and  transfers 
of  the  judgment-debtor's  property,  which  were  made  pursuant  to  the  agree- 
ment, but  assailed  the  agreement  itself,  and  f urtfier  alleged  that  all  the  parties 
to  the  agreement  had  notice  at  the  time  it  was  executed  of  the  intention  to 
hinder,  delay  and  defraud  creditors,  and  asked  that  the  said  agreement  be 
declared  null  and  void  as  against  the  plaintiff,  that  the  court  could  not  prop- 
erly adjudicate  that  the  New  York  and  Staten  Island  Brewing  Company, 
and  the  creditors  signing  this  agreement,  entered  into  the  same  knowing  it  to  be 
fraudulent  without  affording  them  an  opportunity  to  be  heard  on  that  subject. 

That  these  creditors  were  not  represented  in  this  respect  by  the  Farmers' 
Loan  and  Trust  Company,  which  was  made  a  party  defendant  to  the  action, 
as  that  corporation  was  not  a  trustee  for  these  creditors  as  to  any  rights  they 
had  acquired  directly  under  the  agreement,  nor  the  representative  of  the 
creditors  in  entering  into  the  agreement. 

National  Broadway  Bk.  «.  Yuengling 474 

Costg —  against  an  assignee  of  the  cause  of  action  —  sureties  upon  an 

undertaking,  who  prosecute  the  action  brought  by  their  principal,  are  not  liable 
for  the  costs  —  remedy  of  ths  defendant. 

See  Metropolitan  Concert  Co.  <j.  Spbrry 470 

Action  for  penalties  under  the  laws  to  protect  fish  (§§  23,  24,  chap.  634 

'  of  1879;  chap.  121  of  1 884  and  c/iap.  11  of  1886)  —  the  authority  of  the  proper 
officer  must  appear. 

See  People  v.  Belknap ". 241 

Mcamination  of  before  tnal. 

See  Deposition. 

PARTITION  —  Distribution  of  unclaimed  proceeds  of  sale  in  partition 
suits--  Code  of  Civil  Procedure,  g§  1582,  841  —  chapters  89  and  40  of  1889  are 
constitutional. '\  Sections  1582  and  841  of  the  Code  of  Civil  Procedure,  as 
amended,  respectively,  by  chapters  39  and  40  of  the  Laws  of  1889,  relating  to 
the  distribution  of  unclaimed  moneys  arising  from  the  proceeds  of  sale  of  real 
property  in  actions  of  partition  in  certain  cases,  are  not  in  violation  of  the 
constitutional  provision  which  prohibits  the  deprivation  of  persons  of  their 
property  without  due  process  of  law.  They  simply  establish  a  new  rule  of 
evidence,  the  creation  of  which  is  within  the  authority  of  the  legislature. 
Sernble,  that  if  these  laws  made  the  lapse  of  time  conclusive  evidence  of  the 
^  death  of  the  unknown  heirs,  and  precluded  them  from  establishing  the  truth 
of  their  existence,  the  laws  could  not  be  upheld  as  a  legitimate  exercise  of 
legislative  power  because  they  might  destroy  rights  and  work  a  confiscation 
of  property;  that  as  they  simply  sliifted  the  burden  of  proof  in  the  proceed- 
ings to  obtain  a  fund  in  the  hands  of  the  county  treasurer,  they  operate  upon 
the  remedy  merely,  and  not  upon  a  vested  right. 

People  ex  rel  Miller  v.  Ryder 407 
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PABTVX&SHIP  — Z^uiMZt^  of  a  firm,  iMeh  earUinuei  qfUr  the  death  of 
one  of  its  membere  to  use  the  tecuritiee  of  etich  member  in  its  business  A  1.  A  tes- 
tator left  his  estate  in  trust  to  certain  trustees,  one  of  whom  was  nis  partner 
In  business.  Upon  the  death  of  the  testator  a  new  firm  was  formed  and  all 
the  accounts  of  the  old  firm  were  charged  to  the  new  firm,  which  continued  to 
carry  on  the  business  theretofore  transacted  by  the  firm  of  which  the  testator 
was  a  partner. 

The  personal  estate  of  the  testator  was  represented  by  stocks  and  securities 
held  and  carried  for  customers  by  the  firm  of  which  he  had  been  a  member, 
which  stocks  and  securities  passed  into  the  control  of  the  new  firm  and 
were  afterwards  mainly  employed  in  carrying  on  the  business  transacted  by  it, 
cf  dealing  in  stocks  ana  securities.  A  larfi:e  amount  of  money  held  by  the  firm 
was  deposited  in  a  trust  company,  which  paid  two  per  cent  interest  on  the 
deposit,  which  deposit,  however,  was  subsidiary  to  the  business  of  the  new  firm. 

Held,  that  the  new  firm  was  properly  charged  with  interest  upon  such  assets 
of  the  estate  of  the  testator  at  the  rate  of  six  per  cent  per  annum. 

That  as  all  the  partners  of  the  new  firm  were  aware  of  the  fact  of  this  use 
of  the  trust  estate,  or  if  they  were  not  aware  of  it,  were  ciiargeable  with  the 
dut^  of  ascertaining  the  use  so  oeing  made  of  it,  and  neglected  to  perform 
their  duty,  that  they  were  all  obligated  to  pay  the  interest,  and  that  such  obli- 
gation was  not  satisfied  by  the  payment  of  the  two  per  cent  interest  received 
upon  the  deposit  in  the  trust  company     Mattuk  of  Myers ITS 

2. Limited  partnership  —  m^tney  paid  in  by  special  partners  by  a  cheek, 

not  cashed  when  the  ajpdavit  and  certificate  were  made  —  liability  of  tfie  special 
partners  ]  Where  an  affidavit  and  a  certificate,  made  under  section  8  of  title  1 
of  chapter  4  of  part  2  of  the  Revised  Statutes  (I  K.  8.,  765),  relating  to  limited 
partnerships,  states  that  $10,000  contributed  by  two  special  partners,  named 
therein,  to  the  common  stock,  has  been  actually  and  in  good  faith  paid  in  cash. 
and  it  appears  tha* ,  in  fact,  no  cash  payment  had  been  made  by  the  special 
partners  at  the  time  the  affidavit  was  verified,  but  a  check  for  $10,000  had 
Deen  drawn  on  that  day  by  such  special  partners,  which  was  certified  on  the 
following  day,  and  was  deposited  to  the  credit  of  the  partnership  on  the 
next  day  thereafter,  on  the  afternoon  of  which  latter  day  the  certificate  and 
affidavit  were  filed  and  recorded  in  the  proper  county  clerk's  office,  and  that 
the  next  day  the  check  was  paid  in  due  course  of  business  to  the  bank  in 
which  it  haa  been  deposited. 
ffeld,  that  the  special  partners  were  liable  for  the  debts  of  the  partnership 
That  the  truth  of  the  affidavit  was  to  be  determined  at  the  date  at  which 
h  was  sworn  to.  and  not  as  of  the  date  at  which  it  was  filed  in  the  county 
derk's  office,  and  that  the  affidavit  was,  therefore,  false.    White  v.  Eibeman,  484 

8. Special  partner — the  turning  over  of  notes  to  the  limited  partnership  is 

not  a  payment  in  cash  of  special  capital.^  l!n  an  action  brought  to  charge  a 
special  partner  with  a  liability  of  the  firm,  because  of  the  alleged  falsity  of  the 
statement,  required  by  the  statute,  that  the  capital  contributed  by  him  had 
been  paid  in  cash,  it  appeared  that  before  the  special  partnership  was  formed 
there  had  been  in  existence  a  partnership  of  a  like  character,  in  which  the 
present  defendant  was  not  a  partner,  but  to  which  he  had  loaned  money,  to 
secure  the  repayment  of  which  he  had  taken  the  notes  of  that  partnership 
for  the  sum  of  $20,<KK).  These  notes  he  contributed,  as  special  capital  to  that 
amount,  to  the  special  partnership. 

Held,  that  the  transaction  showed  that  the  sum  which  the  defendant  pur- 
ported to  have  contributed  towards  the  special  partnership  had  not  been  paid 
m  cash,  and  that  he  was  liable  for  the  debts  of  the  firm  as  a  general  partner. 

EOHLER  f>,  LiNDBNXEYR 518 

4. Competency  of  partnership  books  as  evidence.]    In  order  to  establish 

the  fact  of  the  notes  of  the  old  firm  having  been  given  to  the  defendant,  the 
books  of  the  old  firm  were  admitted  in  evidence  for  that  purpose. 

Held,  that  the  books  of  the  old  firm  were  properly  admitted  in  evidence. 

Also  that  entries  in  the  books  of  the  special  partnership  were  competent  as 
against  the  defendant,  who  was  a  special  member  thereof.    Id. 

Oeneral  assignment — a  preference,  payable  out  of  firm  assets,  of  money 

advanced,  after  tJie  dissolution  of  the  firm,  to  the  surviving  partner,  for'^the  pur- 
pose of  paying  firm  debts,  is  illegal. 

See  DuBANT  V.  Pieraon 188 
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PASSBKOEB  —  On  railroad. 
iS00  Railroad. 

By  boat. 

See  SmppiNGk 


/800POOR. 

^AYTKEXTT-- Interest  <m  a  bond  and  rn<nigaffe^wluTUarypayi^  1.  In 
an  action  brought  for  the  foreclosure  of  a  mortgage,  which  provide  tliat  it 
was  "intended  as  security  for  the  payment  of  the  sum  of  twelve  hundred  dol- 
lars in  one  year  after  the  date  hereof,  with  interest  thereon  at  the  rate  of  seven 
per  cent  per  annum,  to  be  paid  half-yearly  on  the  first  days  of  January  and 
July  in  each  year,  and  also  at  the  time  the  principal  shall  be  paid,"  it  appeared 
that,  up  to  January,  1889,  interest  had  been  paid  thereon  at  the  rate  of  seven 
per  cent  per  annum. 

BM,  that  such  payments  of  interest,  in  excess  of  the  amount  legally  col- 
lectible, having  been  voluntarily  made  with  a  full  knowledge  of  the  facts,  that 
the  owner  of  the  mortgaged  premises  was  not  entitled  to  have  the  excess 
thereof,  over  and  above  legal  interest,  applied  on  the  principal  of  the  debt. 

Wilcox  v.  Van  Voorhis 675 

2. At  what  rate  chargeable.]  That,  by  the  terms  of  the  bond  and  mort- 
gage in  this  case,  the  plaintiff  was  entitled  to  collect  interest,  at  the  rate  of 
seven  per  cent  per  annum,  down  to  the  time  of  actual  payment,  or  until  the 
contract  was  merged  in  a  judgment.    Id, 

Limited  partnership  —  money  paid  in  by  apecicU  partners  by  a  cheek, 

not  cashed  when  the  affidavit  and  certificate  were  moide  —  liability  of  the  special 
partners. 

See  Whitb  f>.  Eibbman 484 

Blfed  of  payment  of  money  to  the  faiher  of  an  injured  minor  and  the 

execution  of  a  release  by  the  minor. 

See  Palmer  v.  Conant » 888 

Special  partner  —  the  turning  over  of  notes  to  the  limited  partnership  is 

not  a  payment  in  casih  ofspeadl  capital  —  competency  of  partnership  books  as 
evidence. 

See  EoHLBR  t^.  Lindenmbtr 613 

Made  after  proceedings  to  vacate  an  assessment  are  commenced,  does  not 

affect  the  right  of  the.  applicant  to  reli^*from  such  assessment. 

See  Matter  op  Hazleton 112 

The  possession  of  a  bond  and  mortgage  by  the  agent  effecting  the  loan  — 

confers  no  authoiHty  to  receive  the  principal  thereof  before  it  becomes  due. 

See  Scherusrhorn  v.  Farley 86 

PENAL  COBB  —  §  154—  What  is  not  an  omission  to  perform  his  duty  by  a 
public  officer  within  the  meaning  of  section  1^  of  the  Penal  Code. 

See  People  v.  Rtall 285 

[See  table  of  sections  of  the  Penal  Code  cited,  ante,  in  this  volume.] 

PBIT ALTEES  —  Common  carrier  —  discrimination  in  its  rates  bettoeen  differ- 
erU  customers  —  a  complaint,  based  upon  a  penal  statute  of  another  State,  will 
not  be  sustained  in  the  State  of  New  York  —  common-law  right. 

See  Langdon  v.  N.  Y.,  L.  E.  and  W.  R.  R.  Co 128 

SeeCBiMEB. 
L1CBNBE& 

PENSION  —  Supreme  Court  justice  —  the  pension  on  his  reaching  the  age  of 
seventy  years  is  not  conditioned  on  his  having  smed  ten  years  of  the  abridged  term. 

See  People  ex  rel.  Gilbert  v.  Wbmple 276 

PEBFOBH ANOE  —  Of  contracts. 
See  Contbacts. 

Hun— Vol.  LVIII        84 
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PBBSONAIi  PBOPE&T Y  —  WiU  —  equitaiU  convemon  qf  real  etiaU  into 
personalty. 

See  Fbasbb  «.  MgNaughtoh 90 

Sales  of. 

SeeQAJUBR. 

PEBSON AL  TBAK8A0TI0N8  —  With  a  deceased  or  insane  person. 
See  EviDEKCE.  • 

PETIT  LARCSV Y  —  Evidence  —  trial  for  petit  larceny  —proof  of  similar 
transactions  having  taken  place  elsewhere. 

See  p£OPLK  V,  Williams 284 

PHYSICIAN  —  Insurance  — statement,  in  the  application  for  a  life  policy,  of 
the  name  of  the  last  physician  attending  the  applicant  — wnen  a  party  mcScing 
use  of  an  affldamt  is  iu>t  estopped  to  deny  its  trut/tfulness. 

See  Helwiq  v.  Mut.  Life  Ins.  Co 366 

Cannot  testify  on  whom  he  relied  for  payment  of  his  services. 

See  Pope  v.  McGill 294 


PLACE  OF  TBIAL : 

See  Vbjiub. 

PLEADINGS  —  General  denial  —  in  an  action  on  contract  proof  may  be giten 
under  a  general  denial,  that  it  was  a  wager  contract.^  1.  In  an  action  to  recover 
upon  an  account  for  money  laid  out  and  expended,  and  for  commissions 
earned  in  the  purchase  and  sale  of  wjieat  and  coffee  by  the  plaintiffs,  as  the 
agents  of  the  defendant,  the  defendant  interposed  a  general  denial.  Upon  the 
cross-examination  of  one  of  the  plaintiffs'  witnesses,  who  had  conducted 
Uie  transactions  out  of  which  the  alleged  indebtedness  arose,  the  defendant 
attempted  to  prove  that  it  was  the  understanding  of  the  parties,  at  the  time 
that  all  orders  were  given  for  the  purchases  in  question,  that  no  merchandise 
whatever  was  to  be  delivered,  but  that  the  purchases  and  sales  were  to  be 
settled  for  upon  the  basis  of  the  differences  m  the  market-prices.  This  evi- 
dence was  objected  to  upon  the  ground  that  it  was  incompetent,  irrelevant 
and  immaterial  and  was  excluded. 

Held,  that  the  defendant  had  a  ri&ht,  under  a  general  denial,  to  prove 
anything  tending  to  show  that  no  valid  contract  was  ever  entered  into,  and, 
therefore,  was  entitled,  in  the  case  in  question,  to  show  that  the  purchases 
and  sales  were  mere  wager  contracts  and  consequently  illegal,  and  that  the 
evidence  was,  therefore,  improperly  rejected.     IJentz  i?.  Mikeb 428 

2. An  ansioer  that  the  defendant  **  signed  a  paper  substantially  of  the 

tenor  and  effect  set  forth  in  said  complaint"  followed  by  a  denial  of  knowledge 
or  information  "  whether  the  same  was  duly  signed  and  executed"  admits  the  exe- 
cution and  sealing  of  the  paper.]  In  an  action  to  recover  upon  a  bond  the 
complaint  alleged  that  the  defendants  duly  signed,  executed  and  delivered 
their  certain  bond,  or  written  obligation,  to  the  plaintiff.  The  answer  of  one 
of  the  defendants  alleged  "  that  on  or  about  the  28th  day  of  January,  1886, 
this  defendant  signed  a  paper  substantially  of  the  tenor  and  effect  set  forth  in 
said  complaint,  and  left  the  same  with  one  James  W.  Wh«aton,  but  this 
defendant  has  no  knowledge  or  information  sufficient  to  form  a  belief  as  to 
whether  the  same  was  duly  signed  and  executed  by  the  defendants,  or 
whether  the  san^e  was  duly  delivered  to  the  plaintiff  as  alleged  in  said 
complaint." 

Held,  that,  under  the  pleadings,  this  defendant  was  not  at  liberty  to  give  evi- 
dence to  show  that  he  had  not  executed  the  bond,  or  that  it  had  not  been 
sealed  by  him.    Commbrcial  Union  Assurance  Co.  f>.  Bauer 68 

3. Order  that  an  ansicer  be  made  more  definite  and  certain  — granted 

where  the  complaint  alleges,  generally,  false  representations  to  have  been  made 
by  agents  of  a  corporate  plaintiff.]  In  an  action  brought  by  a  corporation  to 
recover  upon  a  policy  of  insurance  against  fire,  the  answer  alleged  that  an 
agreement,  mentioned  in  the  complaint,  fixing  the  amount  of  the  loss,  was 
entered  into  by  the  defendant  on  the  strength  of  and  in  reliance  on  false  and 
fraudulent  representations  upon  the  part  of  the  plaintiff  as  to  the  amount  of 
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T'LEADINQQ— Gtmtinued.  PAam. 

the  loss,  and  that  false  and  fraudulent  statements  had  been  made  by  the 
plaintiff  and  its  authorized  agents  to  the  defendant  and  its  authorized  agents. 

field,  that  the  plaintiff  was  entitled  to  an  order  to  have  the  answer  made 
more  definite  and  certain. 

Whatever  the  rule  may  be  as  between  individuals  in  this  regard,  where  one 
of  the  parties  is  a  corporation  and  acts  by  its  trustees,  officers  and  agents, 
such  relief  will  be  granted,  as  such  a  plaintiff  cannot  be  expected  to  have  in 
court  evocy  agent,  officer  and  trustee  upon  the  trial  of  any  case  in  which  an 
allegation  of  fraud  may  have  been  asserted. 

Texas,  etc.,  Oil  Co.  v.  Mut.  Firis  Ins.  Co 560 

Examination  of  a  party  before  trial,  to  enable  the  plaintiff  to  amend  his 

complaint  —  it  will  not  be  ordered  unless  the  party  be  first  applied  to,  to  furnish 
tfie  information  voluntaribi. 

See  Sherman  «.  Beacon  Construction  Co 148 

Foreclosure  of  a  purcha>se-money  mortgage  —  answer  setting  up  a  breach 

of  a  covenant  of  seizin  in  tlie  deed  given  by  the  mortgagee. 

See  Mbrritt  v,  Qoulby 873 

Estsamtnation  of  a  party  before  trial  —  when  proper  to  enable  plaintiff  to 

frame  his  complaint. 

See  Haynks  v.  Creigkton 140 

-J —  Denial  of  knoicledge  a>s  to  incorporation. 

Se-e  Vulcan  v.  Myers 161 

POIilOE — Pdliceman  —  wh^en  tried  entitled  to  counsel.^  A  policeman,  tried 
upon  charges  before  a  board  of  police  commissioners,  is  entitled  to  have 
counsel.    People  ex  rel  Van  Hise  v.  Police  Commissioners.  . .  224 

Bemoval  of  a  clerk  in  the  New   York  police  department — no  trial  is 

necessary  —  notice  to  tJie  clerk  of  t?is  cliarge  is  required. 

See  People  ex  rel.  Brant  v,  MacLean 152 
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POLICY  —  Of  insurance. 
See  Insurance. 

POOR  —  Overseer  of  the  poor  in  Montgomery  county — the  sole  judge  as  to  who 
are  paupers. "^  1.  In  an  action  brought  against  the  overseer  of  the  poor  of  the 
town  of  Amsterdam  to  recover  the  value  of  services,  rendered  by  his  direc- 
tion, in  the  care  of  a  transient  pauper,  it  appeared  that  the  overseer  of  the 
poor  employed  the  plaintiff's  assignors  to  nurse  one  Murphy,  which  they  did. 
and  thereafter  gave  them  orders  on  the  town  board  m  payment  for  such 
services;  that  these  orders  had  been  presented  to  the  town  board  of  auditors, 
and  had  been  disallowed  by  that  board  on  the  ground  that  they  were  not 
proper  charges  against  the  town,  whereupon  the  court  directed  a  verdict  for 
the  defendant. 

Held,  that  the  overseers  of  the  towns  in  the  county  of  Montgomery,  under 
section  3  of  chapter  42  of  the  Laws  of  18(53,  were  the  sole  and  exclusive  judges 
as  to  who  were  paupers  of  their  towns,  and  should  be  relieved  by  them,  and 
that  the  exercise  of  that  power  could  not  be  reviewed  collaterally  either  in 
the  Supreme  Court  or  by  the  town  auditors.     Christman  v.  Phillips 283 

2.  Audit  by  town  auditors,  at  what  time  proper.]    Semble,  that  the  town 

auditors  had  no  authority  to  examine  and  adjudicate  upon  the  accounts  of  the 
overseers  of  the  poor  at  any  other  meeting  than  that  held  on  the  last  Tuesday 
preceding  tlie  annual  town  meeting  of  their  town  under  section  1  of  chapter 
172  of  the  Laws  of  1863.     Id. 

3. Evidence.]    By  chapter  8  of  said  act  it  is  made  the  duty  of  the  town 

board  of  auditors  to  make  a  statement  of  such  accounts  and  append  thereto 
a  certificate,  to  be  signed  by  a  majority  of  the  board,  showing  the  state  of 
the  accounts  of  said  officers  to  the  date  of  the  certificate,  which  statement  and 
certificate  are  to  be  filed  in  the  town  clerk's  office. 

Semble,  that  before  parol  evidence  could  be  given  as  to  what  took  place  at 
such  meeting,  the  absence  of  the  statement  and  certificate  should  be  accounted 
for  in  such  manner  as  to  let  in  secondary  evidence  of  its  contents.     Id. 
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P088ES8Z0V — DeUwrif  of  trtui  daedi  — pruumed  from  thmr  acceptance  bg 
the  truetee  and  recording,  though  afterwarde  found  in  the  grantor' e  poeeeenon  — 
trAen  not  toid  as  made  in  contemplation  of  mamage  —  effect  of  eubeequent  repre^ 
eentatians  and  poeeeeeion  of  the  property  by  the  grantor. 

See  Bli88  «.  Wkbt 71 

The  poeeeeeion  of  a  bond  and  mortgage  by  the  agent  Meeting  the  loan  — 

eor^ere  no  authority  to  receive  theprindpal  thereof  btfore  it  beeomee due, 

iSse  SCHSBMBRHOBN  V,  FARLBT 06 

PBAOTIOB — Service  of  a  notice  on  an  attorn^  through  a  elot  in  hie  office 
door.]  1.  The  service  of  a  notice  of  appeal  was  attempted  to  be  made  upon 
the  adverse  attorney  by  sliding  the  same  through  a  slot  in  the  center  of  his 
office  door,  which  was  surmounted  with  a  brass  plate  with  the  word  "  Letters  " 
upon  it  The  notice  was  not  inclosed  in  a  sealed  wrapper  directed  to  the 
attorney. 

HM,  that  the  service  was  ineffectual 

In  order  that  a  service  may  be  made,  under  the  provision  authorizing  the 
leaving  of  the  paper  in  a  conspicuous  place  in  the  office,  it  is  necessary  thai 
access  to  the  office  tiiould  have  been  first  attained,  and  where  Uie  office  Is 
closed  the  service  must  be  made  bv  depositing  the  paper  in  a  sealed  wrapper, 
directed  to  the  attorney,  in  his  office  letter-box,  or  at  his  place  of  residence, 
by  leaving  it  with  a  person  of  suitable  age  and  discretion,  or  by  a  service 
upon  the  attorney  himself  personally.    Livikoston  v.  N.  T.  £l  K  R.  Co..  181 

2. Lie  pendens — uhen  canceled  by  order  of  the  court  — >  notice.]    Where 

a  notice  of  lie  pendens,  filed  in  the  county  clerk's  office  in  a  pending  action,  has 
been  canceled  by  an  order  of  the  court,  a  party  examining  the  title  to  real 
property  descritied  therein  is  not  bound  to  examine  the  complaint  in  the 
action,  or  to  take  notice  of  what  such  an  examination  would  disclose. 

When  a  lis  pendens  is  canceled  by  an  order  of  the  court  it  ceases  to  be 
notice  to  any  one.    Valentine  v.  Austin 896 

^—^  Order  that  an  ansioer  be  made  more  definite  and  certain — granted 
where  the  complaint  alleges,  generally,  false  represenUUums  to  ha/ve  been  made  by 
agents  of  a  corporate  plaintiff. 

See  Texas,  etc.,  Oil  Co.  v.  Mur.  Fire  Inb.  Co 566 

Change  of  venue  —  not  prohibited  in  an  action  for  pentUtiee  under  the 

game  law,  chapter  577  of  1888. 

See  People  v.  Coughtrt 245 

Action  for  penalties  under  the  laws  to  protect  fish — gg  28,  24,  chap.  584 

oS  1879 ,  chap.  127  of  1884  ;  chap.  11  of  1886  -  the  authority  of  the  proper 
officer  must  appear. 

SecnovLRV.  Belknap 241 

Return  to  a  writ  of  certiorari — part  of  it  cannot  be  stricken  out  as 

irrelevant  —  if  incomplete,  a  further  return  may  be  ordered. 

See  People  ex  rbl.  Hioginb  v.  Grant 158 

A  plaintiff  avoiding  service  of  an  order — will  not  be  heard  on  a  motion 

to  vacate  it. 

See  Dudley  v.  Press  Publishinq  Co .181 

7%e  admission  of  improper  evidence  in  an  equity  ease  —  not  a  ground  for 

t?ie  reversal  of  the  judgment. 

See  McSorley  v  Hughes 860 

Affidavit  for  the  examination  of  a  party  btfore  trial — when  the  plaintiff 

must  make  it  himself. 

See  Simmons  v.  Hazard 119 

Actor  agreeing  to  render  exclusive  service  to  one  —  when  restrained  by 

if^nction  from  acting  for  another. 

JSee  Carters.  Ferguson 669 

—  Stipulation  extending  the  time  in  which  an  appeal  may  be  taken. 

See  Baolby  v._  Jennings 56 

Exception  to  a  charge  to  the  jury  when  bringing  in  a  sealed  verdict. 

See  Panama  R.  R.  Co.  v.  Johnson 557 
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SigM  to  withdraw  a  eounter-daim  upon  a  trial  before  a  referee 

/S^BrOWK  fJ.  BUTLBR •••  511 

StiptUatinp  as  to  obfeetians. 

See  Gbbeb  t>.  Gkber 351 

Defect  of  parties  dtfendant. 

A«  National  Broadwat  Bk.  v.  Yubngmng 474 

Ae  to  making  a  caee  and  exceptions  on  wppeal 

See  Appeal. 

In  regard  to  the  renew  of  a4itidicatiane. 

See  Appeal. 

'—^  Relating  to  attaehmenU, 
See  Attachments. 

As  to  allowance  and  recovery  qfeotis. 

See  Costs. 

Relating  to  the  examinaHon  qf  a  party  hrf&r^  trioL 

See  Deposition. 

Relating  to  ir^unetioni. 

See  Injunction. 

Relating  to  pleadings. 

See  Pleadings. 

' Relating  to  the  trial  ofaeUons. 

iSM  Trial. 

Relating  to  the  probate,  etc.,  of  wiUs. 

See  Will. 

PBEFEBEKOES  —  In  a  general  assignment. 
See  Assignments. 

paBSBYTBBI  AN  0HI7B0H  —  The  Board  of  Foreign  Missions  and  Board 
of  Rome  Missions  of  the  Presbyterian  Church  are  not  exempt  from  the  coUaterai 
inheritance  tax. 

See  Matter  of  Board  of  Foreign  Missions 116 

F&ESUICPTION: 

See  EviDENCB. 

PRINCIPAL  AND  AGENT —  Commissions  of  an  agent — account  stated.'\ 
1.  In  an  action  brought  to  recover  commissions  alleged  to  have  been  eamea 
by  the  sale  of  whiskies,  it  appeared  that  the  plaintiff,  while  acting  as  the 
general  agent  of  the  defendants  in  the  sale  of  whiskies,  was  requested  bj 
the  firm  of  Cook  &  Bernheimer  to  negotiate  the  exchange  of  a  clay  farm, 
owned  by  them,  for  whiskies.  The  plaintiff  called  the  attention  of  the 
defendants  to  the  farm,  and  an  exchange  was  finally  effected  through  his 
agency  The  whisky  was  thereupon  delivered  and  the  defendants  agreed 
to  allow  the  plaintiff  $1,000  for  his  commissions  in  this  transaction,  which 
amount  was  charged  on  the  plaintiff's  books  to  the  defendants'  firm,  and  was 
included  in  an  account  rendered  by  him,  which  was  received  without  objec- 
tion by  the  defendants,  and  the  amount  thereof  paid  to  the  plaintiff  by  a  remit- 
tance made  prior  to  November  1.  18H6. 

It  appeared  that  the  plaintiff  had  also  obtained  a  commission  of  f  250  from 
Cook  &  Bernheimer  for  selling  the  farm,  a  fact  which  he  had  concealed 
from  the  defendants. 

Held,  that  although  an  account  stated  is  prima  facie  evidence,  and  will  be 
deemed  conchisive  evidence  of  its  correctness,  between  the  parties,  unless 
some  fraud,  mistake,  omission  or  inaccuracy  is  shown,  yet  the  converse  of  the 
rule  is  equally  well  established,  namely,  that  if  fraud  be  shown,  the  account 
loses  its  conclusive  character  and  is  subject  to  re-examination. 

Frankkl  v.  Wathbn 643 

2. What  disclosure  rehired  of  an  agent  acting  for  both  the  parties  to  a 

bargain.]    Where  an  agent  is  acting  in  a  double  capacity,  representing  two 
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persons,  for  each  of  whom  he  is  expected  to  do  his  best,  a  knowledge  by  the 
principals  of  Lis  duplicate  character  should  be  established,  not  by  mere  mfer- 
ence,  but  by  evidence  of  a  full  disclosure  or  positive  proof  of  knowledge,  so 
that  the  seller  or  the  buyer,  as  the  case  may  be,  may  be  advised  of  the  exact 
relation  of  the  agent  to  the  other  parties  to  the  negotiations.    Id. 

8. When  tht  minds  of  a  principal  and  agent  do  not  meet  as  to  the  tatter's 

commissions.^  Where  a  principal  autliorizes  his  agent,  by  letter,  to  sell  certain 
property  on  coiidiliun  that  he  waits  for  a  time  for  his  commissions,  and  the 
agent  writes  to  his  principal  refusing  to  wait  for  his  commissions,  and  the 
sale  is  made,  the  principal  may  enforce  the  condition  as  to  the  time  of  pay- 
ment of  the  commissions.     Id. 

4. TJie  possession  of  a  bond  and  mortgage  by  the  argent  effecting  the 

Iwm  —  wafers  no  autfionty  to  receive  the  principal  secured  thereby,  before  it 
bfTomes  due.^  In  an  action  brought  for  the  forec*losure  of  a  mortgage  it 
appeared  that  the  money  secured  thereby  had  been  loaned  for  the  plaintiff, 
through  the  agency  of  a  firm  of  attorneys,  with  which  the  bond  and  mortgage 
liad  been  left  hy  the  plaintiff.  The  firm  intrusted  tlie  business  to  the  imme- 
diate control  of  a  clerk,  to  whom  the  interest  on  the  debt  wa-s  from  time  to 
time  paid,  and  was  by  him  indorsed  upon  the  bond,  which,  with  the  mortg:ige, 
was  accessible  to  him,  and  to  whom  it  was  claimed  by  the  defendants  that 
the  principal  sum  secured  by  tlje  mortgage  had  been  paid.  This  payment  of 
the  principal  was  made  before  the  same,  by  the  terms  of  the  bond  and  mort- 
gage, became  due. 

Upon  the  trial  evidence  was  offered  to  show  such  payment  of  the  principal, 
which  was  rejected,  although  the  defeudnuts  proved  that  the  bond  and  mort- 
gage had  been  surrendered  by  the  clerk,  with  a  discharge  purporting  to  be 
subscribed  with  the  name  of  the  pluintiff,  the  execution  of  which  had  been 
proved  by  the  clerk  as  a  subscribing  witness,  and  that  this  discharge  had  been 
filed  with  the  register  and  the  mortgage  discharged  of  record.  It  appeared, 
however,  that  the  plaiuliil  had  not  si^ned  such  discharge. 

Iltld,  that  the  payments  of  the  principal,  which  took  place  prior  to  the  time 
that  the  principal  sum  secunnl  by  the  mortgage  became  due,  were  not  good  as 
against  the  plaintiff,  as  no  authority  had  been  conferred  by  him,  either  upon 
the  firm  or  upon  its  clerk,  to  anticipate  the  day  of  pa3Tnent  by  receiving  any 
part  of  the  principal  sum  before  it  became  due. 

That  possession  of  i\w.  bond  and  mortgage,  in  the  absence  of  any  other  actual 
authority,  conferred  no  power  to  collect  or  receive  the  money  before  it 
became  "due. 

That  the  plaintiff  was  entitled  to  enforce  payment  of  the  bond  and  mortgage. 

SCUERMERHORN  V.  FaRLEY 66 

Action  for  an  account  of  the  manageynent  and  sales  of  land  in  another 

State  — ithen  it  is  not  necessary  to  allege  that  the  defendant  has  money  belonging 
to  Vie  plaintiff —jurisdiction  of  the  courts  of  the  State  of  New  York, 

See  Reading  t.  IIaggin 400 

An  administrator  who  negotiates  a  sale  of  the  real  estate  of  his  intestate, 

conveyed  by  the  deed  of  the  heirs,  is  liable  for  the  money  received  by  him  therefor 
and  deposited  in  a  bank  which  fails. 

See  Harlow  u.  Mills 391 

Vicioiis  dog  — an  employer  is  not  lidMe  for  the  acts  of  one  kept  by  his 

employee  on  theformer*^  land. 

See  Simpson  v.  Griogs 898 

See  Master  and  Servant. 

Liability  for  negligence. 

See  Negligence. 

PRIKCIPAIi  AND  IStT'SKESt'— Interest  en  a  bond  and  mortgage-- ai 

what  rate  chargeable  —  voluntary  payment. 

See  Wilcox  v.  Van  Voorhis 675 

PRINCIPAL  AND  SJTBJ&TY— Costs  — against  an  assignee  of  the  cause  of 
action  —  sureties  upon  an  undertaking^  w?io  prosecute  the  action  brought  by  their 
principal,  are  not  liable  for  the  costs  —  remedy  of  the  defendant. 

See  Metropolitan  Concert  Co.  v.  Sperrt 4TQ 
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PBINCIPAI«  AND  SUSBTY—  CarUinuecL  paob. 

Bail  bond,  not  naming  the  offense— not  eitforeeable, 

JSee  FkotjjE  V,  Gillman 368 

PBTVniEGED  COMMUNIOATIOKS—/n  ^^n^roj. 

See  Evidence. 

PBOBATE  —  Of  a  wiU. 
See  Surrogate. 

P&OCOSDXTBE. 

See  Practice. 

PBOMISSOBY  NOTE: 

See  Bills  and  Notes. 

PBOOFS  OF  LOSS  —  Under  imuranee  policiet. 
See  Insurance. 

PBOPEBT  Y : 

See  Real  Property. 

FUBUOATION  —Cfa  wiU. 
See  Will. 

PXJBLIO  OFFICEBS : 

See  Officers. 

PTJBLIG  STREETS : 

See  Municipal  Corforatiohs. 

PTTBUO  XTSE : 

See  Eminent  Domain. 

PUACH  ASE  —  (Jf  personal  property. 
See  Sales. 


Cf  real  property. 

See  Vendor  and  Purchaser. 

BAIIjBOAD  —  Executors  and  trustees  may  recover  ike  damage  caused  to  prop" 
erty  by  an  elevated  railroad,  as  well  that  caused  before  as  t/iat  arisirig  after  their 
testator's  death.]  1.  In  an  action  brought  to  restrain  the  operation  of  an  ele- 
vated railroad  by  the  executors  and  trustees  under  the  will  of  a  deceased  owner 
of  property  abutting  upon  the  street  through  which  said  railroad  runs,  the 
plaintlits  are  entitled  to  recover  such  damages  as  resulted  from  the  loss  of  ' 
rental  values  during  ;hc  testator's  lifetime,  and  also  such  as  resulted  from 
the  operation  of  the  defendant's  road  subsequent  to  the  testator's  death,  and 
can  recover  in  one  action  in  both  capacities. 

No  acquiescence,  short  of  twenty  years,  will  bar  a  party  from  complaining  of 
a  nuisance,  unless  by  some  act  or  omission  he  has  induced  the  party  causing  it 
to  incur  large  expenditures  or  to  take  some  action  upon  which  an  estoppel  may 
be  based.  Where  a  structure  is  authorized  by  law  which,  without  such 
authority,  would  constitute  a  nuisance,  the  same  rule  applies,  and  a  person 
whose  property  rights  are  taken  ma^  complain  of  a  failure  on  the  part  of  the 
railroad  to  offer  him  due  compensation  or  to  condemn  his  property  under  the 
right  of  eminent  domain.    Knox  «.  Metropolitan  El.  Ry.  Co 517 

2. Effect  of  acquiescence  in  a  trespass.]    The  mere  failure  to  assert  his 

rights  while  an  elevated  road  is  in  process  of  construction  does  not  preclude 
an  abutting  owner  damaged  thereby  from  maintaining  an  action  for  damages 
or  an  injunction,  or  operate  as  an  estoppel  against  him.    Id. 

8. Bemedy.]  The  only  remedy  by  which  a  party,  under  such  circum- 
stances, can  obtain  Just  compensation  for  the  property  taken,  is  by  an  action 
In  equity  to  restrain  the  contmuance  of  the  trespass,  and  to  deprive  him  of  an 
injunction  nisi  would  be  to  leave  him  remediless.    Id, 

4. Inconsistent  conclusions  of  law.]    A  judgment  will  not  be  reyersed 

on  appeal  because  of  inconsistent  conclusions  of  law,  where  the  judgment 


672  INDEX 

UATTtKOAP  —  OonUnukL  faJ 

directed  to  be  entered  is  in  aocordanoe  with  the  correct  ooncludonB  of  law  on 
tlie  facts  found.    Id, 

5. Railroad  company  —  right  of,  to  run  traim  on  any  of  its  track$, 

although  tfie  track  used  is  immedititdy  acfjoining  a  dtoelling-house  and  its  use  is 
peculiarly  pr^udicial  thereto.]  The  owner  of  a  lot,  one  end  of  which  abutted 
upon  land  used  by  a  railroad  company  for  its  tracks,  brought  an  action  against 
the  company,  alleging  that  he  had  a  house  on  the  said  lot;  that  the  railrcMid, 
after  it  had  been  in  oi)eration  manj  years,  had  constructed  two  additional 
tracks  upon  its  land,  which  brought  its  trackis  very  near  to  the  plaintiff's  house; 
that  sparks  and  smoke  were  thrown  into  the  windows,  and  that  the  house  was 
finally  set  on  fire  and  so  much  injured  as  to  be  practically  destroyed ;  that 
the  defendant,  the  railroad  company,  drew  heavy  freight  trains  up  this 
part  of  its  road  where  the  erade  was  very  steep,  and  tlmt  such  trains  were 
frequently  "stalled,"  and  that  in  the  effort  to  draw  such  heavy  trains 
ffreat  showers  of  sparks  were  thrown  out;  and  that  there  was  an  unlawml  inter- 
ference with  his  nghts  in  lairing  the  additional  tracks  near  his  house. 

Beld,  that  whether  the  railroad  company  should  run  its  freight  trains  on 
one  track  or  on  another,  or  on  the  track  nearest  to  plaintiff's  house,  was  a 
question  to  be  decided  by  the  company  itself,  and  that  the  jury  had  no  right 
to  say  that  the  use  of  one  or  the  other  track  was  a  negligent  or  improper  use 
thereof 

That  the  company  mi^ht  lawfully  lay  its  tracks  on  any  part  of  the  lands 
owned  by  it,  and  that,  in  the  absence  of  further  proof  of  negligence  on  its 
part,  it  was  not  liable  for  incidental  damages  arising  from  the  location  of  its 
tracks. 

That  the  fact  that  the  defendant  ran  long  and  heavy  freight  trains  on  the  track 
nearest  plaintiff's  house,  and  that  more  than  one  engine  was  sometimes 
required  for  running  those  trains,  was  no  evidence  of  negligence  on  its  part, 
nor  was  the  fact  that  at  times  trains  were  "  stalled  "  thereon. 

Flinn  tJ.  N.  Y.  C.  AND  H.  R.  R.  R.  Co 

6. Board  of  Railroad  Commissioners — povfer  cf,  to  give  a  certitieaU 

dispensing  with  the  further  extension  of  a  railroad.]  Chapter  236  of  the  Laws 
of  1889,  amending  chapter  480  of  the  Laws  of  1874,  authorizing  the  Board  of 
Railroad  Commissioners  to  certify  that  the  public  interests  do  not  require  that 
a  railroad  corporation  should  extend  its  railroad  b^ond  that  portion  thereof 
actually  constructed  at  the  time  that  title  to  the  roaa  has  been  acquired  by  it, 
is  not  an  assumption  of  judicial  power  upon  the  part  of  the  legislature,  nor  is 
it  unconstitutional  as  conferring  judicial  power  upon  the  Board  of  Railroad 
Commissioners.    Pboplb  v.  Ulster  and  Dklawarb  R.  R.  Co 

7. An  action  by  the  people,  to  annul  the  corporation,  does  not  preclude  its 

so  doing.]  The  fact  that  an  action  has  been  brought  and  \s  pending  on  behalf 
of  the  people  to  annul  the  charter  of  the  railroad  corporation,  because  of  its 
failure  to  complete  its  road  in  accordance  with  the  requirements  of  its  certifi- 
cate of  incorporation,  does  not  affect  the  right  or  restrict  tlie  power  of  the 
Railroad  Commissioners  to  give  a  certificate  under  such  acts.    Id. 

S. Its  reasons  for  so  doing  not  revietMMe.]    The  courts  have  no  power 

to  pass  upon  the  reasons  given  for  the  issuing  of  such  a  certificate  by  the 
Railroad  Commissioners.     Id. 

9. Additional  allotcanee—  tax  on  franchise  not  a  basis  therefor.]  Evi- 
dence of  the  amount  of  taxes  paid  by  the  railroad  company,  under  chapter  861 
of  the  Laws  of  1881,  upon  its  corporate  franchises,  is  not  competent  proof  of 
the  value  thereof,  nor  does  it  afford  a  basis  for  determining  the  amount  upon 
which  an  extra  allowance  may  be  computed.    Id. 

10  Appeal  from  orders  in  proceedings  for  railroad  crossings,]    An  order 

of  the  Supreme  Court,  appointing  commissioners  in  proceedings  to  ascertahi 
and  determine  the  points  of  the  crossing  and  intersections  of  the  tracks  of  one 
railroad  by  another,  affects  a  substantial  right  within  the  meaning  of  section 
1356  of  the  Code  of  Civil  Procedure.  Such  proceedings  are  not  regulated  by 
chapter  140  of  the  Laws  of  1850.    Matter  op  Saratoga  Electric  Ry.  Co.  287 

11. Allegation  cf  the  petition  as  to  the  consent  of  property  owners.]    The 

petition  of  a  railroad  company  incorporated  under  chapter  262  of  the  Laws 
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^"^^^^  of  1884,  asking  for  the  appointment  of  commiBsioners  to  ascertain  the  points 
of  crossing  another  road,  must  allege  that  it  has  acquired  the  consent  of  one- 
^V  ^ur^j  half  in  value  of  the  adjoining  property  owners  and  of  the  local  authorities,  to 
iWfii^ij,'^  the  construction  of  its  road,  in  order  to  confer  Jurisdiction  on  the  court  to  act 
ofwlu^^         thereon.    Id. 

^^K  12. Effort  to  agree,]    Negotiations  relative  to  the  crossing  of  one  road 

^^i:^  by  another,  had  with  the  general  manager,  vice-president  and  attorney  of  the 

i  tvo  lijin  road  sought  to  be  crossed,  when  such  officers  assume  to  negotiate  for  their 

P^t'h  company,  and  no  notice  is  given  to  the  person  with  whom  they  confer  that  they 

t^iu^f  have  not  authority  to  act,  constitute  an  effort  to  agree  with  such  company 

^^^ .  within  the  requirement  of  the  statute  relating  thereto.    Id, 

J?J^ "  13. Railroad  company  —  liability  of,  for  the  death  of  a  paseenger  paeeing 

1  ^*  from  one  car  to  another  while  the  ca/re  toere  in  motion.  J  Ajq  action  was  brought 
nnln^  ^  to  recover  against  a  railroad  company  the  damages  resulting  from  the  death  of 
r^^*^  a  passenger  who,  a  short  time  after  he  had  entered  a  passeneer  coach,  on  a 
tJ^  train  on  the  defendant's  road,  went  into  the  smoking  car,  and  after  smoking 

StIJ"*'  a  cigarette  started  to  return  into  the  passenger  coach.  While  he  was  in  the 
'2^^  act  of  stepping  from  the  platform  of  the  smoking  car  to  the  passenger  coach, 

^mw:  JQ  ii^Q  Year  thereof,  the  coupling  between  those  two  cars  broke  and  the 
rininpr)  deceased  was  thrown  down  a  steep  gorge,  over  which  the  train  was  passing 

at  the  time,  and  was  killed. 
rtoftkic  The  jury  found  that  the  breaking  of  the  coupling  was  caused  through  the 

rngos  s.  negligence  of  the  defendant. 

^<^>  MM,  I  hat  the  oassenger,  in  the  absence  of  Instructions  or  notice  from  the 

company  not  to  ao  so,  only  assumed,  in  ^oing  from  one  car  to  another  while 
voBikti  the  train  was  in  motion,  the  ordinary  nsks  incident  to  such  action  on  his 

»  nfs  part,  and  had  a  right  to  assume  that  the  couplings  and  appliances  were  in 

»OBBx  a  safe  and  proper  condition,  and  that  the  railroad  company  was  liable  for 

the  consequences  of  their  not  being  so. 

CosTiKYAN  V.  RoioB,  W.  AND  O.  R  R.  Co GOO 

« rt:.  14. Lou  oj  a  dramng-room  car  ticket — right  of  the  passenger,  notwiih' 

lof  ikji  standing  the  loss,  to  occupy  the  seat.]    A  passenger,  who  had  purchased  a  ticket 

ijkSx.  entitling  him  to  a  seat  in  a  drawing-room  car  from  Saratoga  Springs  to  the 

mpa  city  of  New  York,  having  lost  the  ticket  applied,  to  the  agent  who  had  issued 

rtniih  it.  for  another.     The  agent  .declined  to  l&sue  another  ticket,  but  gave  the 

]m^  passenger  his  personal  card  with  the  statement  thereon:  "This  gentleman 

itncK  holds  seat  in  '  Nokomis,' this  p.  h.     Mislaid.    C.  E.  Benedict"    With  this 

of  lici  card  and  his  passage  ticket  the  passenger  took  his  seat  in  the  drawing-room 

car,  and  when  called  upon  by  the  conductor  for  his  drawing-room  car  ticket 

.  .  explained  the  facts  ana  produced  the  card  of  the  agent.    No  other  person 

b'  appeared  to  claim  the  seat  in  question,  but  the  conductor  of  the  car  declined 

^"^^  to  accept  the  card  of  the  agent,  with  the  explanation  offered,  and  informed 

^^'  the  passenger  that  he  must  then  pay  for  the  seat  or  leave  the  car.    The  pas- 

'  '^v^  senger  declined  to  pav  and  went  into  a  common  car. 

^*'  In  an  action  brought  by  the  passenger  to  recover  the  damages  arising  from 

his  removal  from  the  drawing-room  car: 

00^'^  Held,  that  as  no  other  person  made  claim  to  the  seat  In  the  drawing-room 

tte^f'  car,  and  the  particular  ticket  issued  therefor  could  not  be  used  at  any  other 

time  on.  this  or  any  other  car,  the  conductor  should  have  acted  on  the  report 

^^ :,  of  the  agent  and  have  allowed  the  passenger  to  remain  in  his  seat,  and  that 

..;  the  railroad  company  was  liable  for  the  damage  resulting  to  the  passenger 

by  reason  of  his  removal  therefrom.    Buck  v.  Webb 185 

>  k'  • 

C^  15. Badlroad  crossing  where  the  view  is  obstrrieted — contributory  negli- 

gence of  one  crossing  the  tracks  —  absence  of  flagman.]  A  party  crossing  in  a 
wagon  the  tracks  of  a  railroad,  which  are  so  obstructed  by  embankments 
that  it  is  impossible  for  him  to  see  an  approaching  train  before  reaching  the 
tracks,  is,  nevertheless,  bound,  after  he  gets  to  the  tracks  and  in  a  position  to 
see,  to  look  up  and  down  as  far  as  he  is  able,  and  his  failure  to  do  so  consti- 
tutes contributory  negli^nce  on  his  part. 

The  fact  that  a  party  injured  upon  a  railroad  had,  at  times,  seen  a  flagman 
.at  the  place  where  he  was  injured,  in  the  absence  of  evidence  that  he  had 

Hun  —Vol.  LVIU        85 
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habitually  seen  a  flagman  there,  does  not  Justify  his  assuming,  in  the  absence 
of  the  tlagman,  that  it  is  proper  for  him  to  cross  the  tracks. 

Whalknu.  N.  Y.  C.  akdIL  R  R.  R.  Co 481 

16. Oate  in  a  fence  indoHng  a  railroad  company's  tracks — the  company 

is  not  bound  to  keep  it  shut,]  W  here  a  gate  has  been  built,  iu  accordance  wim 
law,  by  a  railroad  company,  in  the  fence  inclosing  its  tracks,  for  the  use  of 
the  owner  of  the  adjacent  land,  the  railroad  company  is  not  bound,  as  between 
it  and  the  landowner,  to  close  the  gate  even  though  its  officers  have  noticed 
that  it  is  open. 

Where  the  owner  leaves  the  gate  open,  neither  the  owner  nor  his  employees 
nor  lessees  have  any  right  of  action  against  the  railroad  company  because 
of  an  injury  to  a  horse  which  passes  through  such  open  gate  onto  the  tracks 
of  the  railroad  company  and  is  injured. 

Diamond  Bbick  Co.  v.  N.  i.  C.  and  H.  R.  R  R  Co 896 

17. Horse  railroad — it^ry  to  oris  crossing  its  trades — co^Urxbutcry 

negligence.']  A  man  sixty-one  years  of  age  started  to  cross  a  street  after  look- 
faig  both  ways,  and  while  a  horse  car  was  fifty  feet  away.  He  crossed  the  first 
and  second  tracks  of  the  horse  railroad  company,  and  got  partly  across  the 
third  track  when  he  was  struck  by  the  horses  attadied  to  the  car,  was  thrown 
under  the  wheels  of  the  car  and  was  fatally  injured.  The  car  was  going  faster 
than  usual,  and  although  the  man  was  in  full  view  of  the  driver  its  speed  was 
not  slackened. 

Heldt  that  the  question  of  contributory  negligence  on  the  part  of  the  deceased 
should  have  been  submitted  to  the  Jury. 

Wells  9.  Bbookltn  Citt  R  R  Co 888 

18. Flagman  at  railroad  crossing — eonstitutionaliiy  of  an  order  i^  court 

requiring  it,  under  chapter  489  of  1884.  J  The  provisions  of  chapter  488  of  the 
Laws  of  1 884,  authorizing  the  Supreme  Court  or  a  County  Court  to  order  that  a 
flagman  be  stationed  at  a  railroaa  crossing  upon  a  street,  highway,  turnpike  or 
plank-road,  where  the  same  Is  crossed  at  the  same  level  by  a  railroad,  are  not 
unconstitution^  as  delegating  legislative  power  to  the  judges  of  these  courts. 
Peoplbv.  Lonq  Island  it.  R  Co 418 

Common  carrier — discrimination  in  its  rates  between  different  eustotn- 

ers — a  complaint,  bated  upon  a  penal  statute  of  another  State,  will  not  be  sus- 
tained in  the  State  of  New  York — common-law  right.  • 

/Sktf  Langdon  f>.  N.  Y.,  L.  E.  and  W.  R  R  Co 128 

Eminent  domatn^- easement   taken  by  an  dewUed  railroad — wdus 

thereof  not  condusively  determined  by  a  judgment  granting  an  ir^unetion,  to 
become  inoperative  upon  the  payment  of  a  specified  sum. 

See  MatteIb  of  Metropolitan  £l.  Rt.  Co 688 

Besertation  of  aU  claim  for  damagee^  accrued  and  to  arise  to  the  land 

conveyed,  resulting  from  the  operation  of  an  elevated  railroad — uhat  owner  is 
affected  ther^, 
i  See  FooTE  v.  Manhattait  Rt.  Co '. . .  478 

—  Conditions  under  which  land  is  taken  for  a  highway  —  cannot  be  done 
away  with  by  the  legiriature  to  tits  pr^udice  of  a^oining  owners,  withotU  com- 
pensating them. 

See  Matter  of  Southern  Boulevard  R  R  Co *. . .     .  487 

Board  of  health  — pou>er  of,  to  direct  the  abatement  of  a  nuisance,  with- 
out giving  notice  to  the  party  charged  with  maintaining  it. 

See  People  v.  Board  of  Health 685 

Assessment  for  street  pavement  under  section  878  of  chapter  410  of  1882  — 

a  horse  railroad  company  ^lould  be  assessed  for  such  work. 

See  People  ex  rel.  Davidson  v.  Gilon 78 

BEAL  PBOPEBTT  —  An  administrator  who  negotiates  a  sale  of  the  real 
estate  of  his  intestate,  conveyed  by  the  deed  of  the  heirs,  is  liable  for  the  monen 
received  by  him  therefor  and  deposited  in  a  liank  which  fails. 

See  Harlow  v.  Mills.  . .   891 

When  an  estate,  given  "  at  the  death"  of  the  testators  wife  and  oondi- 

Honal  upon  its  continued  use  by  the  devisee,  vests. 

See  hovQHEKD  V.  Dtkshan's  Baptist  Church 864 


INDEX.  675 

BBAL  PBOPEBTT  —  Oimtinued.  pao>. 

Fbredoiure  of  a  purchcue-maney  mortgage — anmioer  tetting  vp  a  breach 

of  a  eownant  of  seizin  in  the  deed  given  by  the  mortgagee 

See  Mkrritt  «.  Gouley 872 

Fire-escapee  in  a  manufactory— duty  of  the  owner  to  erect  them,  without 

notice  from  the  commissioner,  , 

See  McLaughlin  «.  Armfield ^ 87o 

Action  far  an  cuscount  of  the  management  and  sales  of  land  in  another 

State— when  it  is  not  necessary  to  allege  that  the  defendant  has  money  belonging 
to  the  plaintiff —jurisdiction  of  the  courts  of  the  State  of  New  York. 

i6^  Kbadino  t?.  HAaoiN 450 

Lease  and  contract  far  sale  of  coal  to  be  mined— right  of  lessee  to  make 

use  of  any  other  product  than  the  kind  to  be  paid  for  under  t/ie  contract. 

/SteGENBTtJ.  D.  AND  H.  Canal  Co 482 

Deed  in  which  the  grantee  assumes  payment  of  a  mortgage  on  the  premises 

conveyed — when  the  grantee  (although  hif  grantor  was  obligated  to  pay  the  mort- 
gage) cannot  be  sued  by  the  mortgagee. 

See  Wager  v.  Link 272 

BeservcLtion  of  all  claims  for  damages,  accrued  and  to  arise  to  the  land 

conveyed,  resulting  from  the  operation  of  an  elevated  railroad — what  owner  is 
affected  thereby. 

See  Foots  v,  Manhattan  Rt.  Co 478 

BerU  collected  by  a  receiver,  in  advance,  for  a  period  extending  beyond  the 

dale  of  the  sale  of  the  property — apportionment  of  tlie  rent, 

iS00  CowEN  0.  Arnold 487 

-— ^  Distribution  of  unclaimed  proceeds  of  sale  in  partition  suits —  Code  of 
Oivil  Procedure,  %%  841,  1SS2  — chapters  39  and  40  of  1889  are  constitutional. 

See  People  ex  rel.  Miller  v.  Rtder 407 

Railroad  company  —  right  of,  to  run  trains  on  any  of  its  tracks,  although 

the  track  used  is  immediately  adjoining  a  dweUing-ltouse  and  its  use  ispecvliarily 
pr^udidal  thereto 

See  Fltnn  v,  N.  Y.  C.  and  H.  R.  R.  R  Co 280 

Eminent  domain  —  what  must  be  shown  by  a  tram-way  company  seeking 

to  acquire  land —  what  is  not  a  public  use. 

See  Matter  of  Split  Rock  Cable  Co 851 

Landlord  and  tenant  —  ir^ry  to  the  tenant  from  dtfective  stairs  —  lia- 

baity  of  the  landlord. 

See  Akbrlet  v.  White 862 

Will — equitable  conversion  of  real  estate  into  personalty. 

See  Fraser  v.  MoNaughton 80 

Lis  pendens,  when  canceled  by  order  of  the  court  —  notice. 

See  Valentine  v  Austin 898 

Leaseof 

See  Landlord  and  Tenant. 


» —  A  corporation  organiud  under  chapter  425  of  1856,  and  chapter 
894  <jf  1807 — power  to  mortgage  its  property  to  a  director — ertforcement  of  a 
mortgage  foredosure  judgment  against  property  in  the  hands  of  a  receiver. 1 
1.  A  corporation,  organized  under  chapter  425  of  the  Laws  of  1855,  and  chap- 
ter 894  of  the  Laws  of  1867,  has  power  to  mortgage  its  property  when 
authorized  by  a  vote  and  by  the  consent  of  two-thirds  of  the  stockholders. 

The  director  of  such  a  corporation  is  not  prohibited  from  loaning  money  to 
it,  and  receiving  from  it  security,  in  the  form  of  a  mortgage  upon  its  property, 
for  the  repayment  of  the  amount  loaned,  and  under  a  foreclosure  of  such 
mortgage  he  may  purchase  in  and  obtain  title  to  the  property  mortgaged 

While  a  party  having  a  judgment  which  is  a  lien  upon  property  in  the 
hands  of  a  receiver,  will  not  be  permitted  to  take  the  property  out  of  the  pos- 
session of  the  receiver  and  sell  it  under  an  execution  issued  upon  such  Judg- 
ment, yet  a  plaintiff,  who  has  obtained  a  judgment  of  foreclosure  of  a  mortgage, 
is  differently  situated  and  may  sell  the  mortgaged  property  thereunder. 
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^-^  Continued.  ^j^g^ 

A  Judgment,  in  an  action  brought  by  the  attorney-general  to  disaolve  a  cor- 
poration on  the  ground  that  it  nas  suspended  its  business  for  more  than  a  • 
year,  provided  that  '*  nothing  in  this  decree  contained  shall  be  deemed  in  any 
way  to  prejudice  the  legal  rights  of  Charles  Burhans  under  the  mortgage  held 
by  him,  and  under  the  decree  of  foreclosure  and  sale  heretofore  made  in  an 
action  brought  by  said  Charles  Burhans  to  foreclose  said  mortgage;  *  •  * 
nor  shall  u  be  necessary  for  the  said  Charl^  Burhans  or  £e  said  Robert 
Loughran  to  bring  said  receiver  as  a  party  into  their  respective  actions;  nor 
shall  this  decree  operate  as  a  stay  in  either  of  said  actions  of  said  Charles 
Burhans  and  Robert  Loughran." 

HM,  that  this  provision  of  the  decree  was  a  permission,  if  any  was  needed, 
to  Burhans  to  sell  the  mortgaged  premises  unoer  his  decree  of  foreclosure  of 
the  mortgage.    Preston  v.  LouauuAK 210 

2. Proeeedsofa  note  ttent  to  a  bank  for  eoUeetion^when  reeoverdbUfrom 

ike  receiver  of  the  bank.]  In  an  action  brought  to  recover  from  the  receiver  of  a 
bank  the  avails  of  a  note  which  had  been  sent  to  it  for  collection,  and  had  been 
collected  bv  the  bank,  which  failed  immediately  after  such  collection,  it  is 
necessary  that  the  plaintiff  should  show  that  the  avails  of  the  note  came  into 
the  hands  of  the  receiver. 

In  case  the  proceeds  of  the  note  have  been  used  by  the  bank  prior  to  the 
appointment  of  the  receiver,  and  are  not  represented  in  the  assets  in  the  hands 
01  the  receiver,  the  plaintiff  is  not  entitled  to  a  preference  in  the  payment  of 
his  claim  over  other  creditors  of  the  bank.    Prank  v,  Bingham 580 

8.  ^—  Bent  collected  by  a  receiver,  in  advance,  for  a  period  extending  beyond 
the  date  of  the  aale  of  the  property — apportionment  of  the  rent.]  A  purchaser 
at  a  sale  under  mortgage  foreclosure,  where  a  receiver,  appointeid  to  collect  the 
rents  during  the  pendency  of  the  action,  has  collectea  the  rent  in  advance 
for  a  period  extending  beyond  the  day  at  which  the  sale  takes  place,  is  enti- 
tled to  an  apportionment  of  the  rent  so  received  by  the  receiver,  and  to  be 
paid  such  amount  thereof  as  covers  the  period  of  time  subsequent  to  the  sale. 
CowEN  V.  Arnold 4fft 

Affreement  by  the  preeident  of  a  corporation  to  postpone  the  ej\foreement 

of  his  daim  against  it  —  not  enforceable  by  a  receiver  —  consideration. 

See  Snow  v.  Russbl  Coe  Fertilizer  Co 184 

BBOOBD  —  Surrogate  —power  of  a  surrogate,  the  successor  of  one  who  has 
admitted  a  will  to  probate,  to  certify  a  copv  of  the  original  will  and  to  sign 
the  record  of  probate  —  variance  between  such  copy  and  the  record  of  the  probate 
of  the  will. 

See  Feteb  v.  Volmer 1 

On  appeal. 

See  Appeal. 

As  evidence. 

See  Evidence. 

BEVEBBNOB — lUgM  to  withdraw  a  counter-claim  upon  a  trial  before  a 
referee. 

See  Brown  v.  Butler 611 

Costs  on  the  reference  of  a  disputed  claim  against  an  estate. 

See  Matter  op  McQueen 178 

BBLBASE  —  Efeci  of  payment  of  money  to  the  father  of  an  injured  minor 
and  the  execution  of  a  release  by  the  minor. 

See  Palmer  v.  Conant 838 


—  Assignment  by  a  client  of  his  daim  against  his  attorney— 
enforcement  thereof  by  the  assignee. 

See  Matter  of  Schell 440 

Effect  of  aequiencenee  in  a  trespass. 

See  Knox  v.  Metropolitan  El.  Rt.  Co 617 

— ^-  Against  a  general  assignment. 
/8s6  Assignments. 
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^  Oontinued, 

By  aitachmerU. 

See  Attachment. 

—  Existing  i/i  the  relation  of  attorney  and  eUeni. 

See  Attorney  aud  Client. 

—  By  certiorari. 

See  Certiobari. 

-^^Agai  net  fraudulent  conveyance. 
See  Fraudulent  Conveyance. 

—  Masting  in  the  relation  of  husband  and  w{fe» 

See  Husband  and  Wife. 

By  injunction. 

See  Injunction. 

Existing  in  the  relation  of  landlord  and  tenant. 

See  Landlord  and  Tenant. 

PASS. 

REMOVAL  —  Of  a  clerk  in  the  New  York  police  department^-' no  trial  neeea- 
aary  —  notice  to  the  derk  of  the  charge  is  required.  %    ' 

See  People  ex  rel.  Brant  v.  MacLean 1S8 

BBNBWAL—  Of  lease. 

See  Landlord  and  Tenant. 

BBNT: 

See  Landlord  and  Tenant. 

RBPO&TS—  Of  corporations. 
See  Corporations. 

BBFBSSENT ATION  ~  Fraudulently  made. 
See  False  Representation. 

-^  In  an  insurance  policy. 
See  Insurance. 

BBTUBN —  To  a  writ  of  certiurari  — part  of  it  cannot  be  stricken  out  by  the 
court  as  irrelevant — if  incomplete^  a  further  return  may  be  ordered. 

See  People  ex  rel.  Hiogins  «.  Grant 168 

REVIEW: 

See  Appeal. 

REVISED  STATX7TES  —  \B.S.,  765,  §  8  —  Limited  partnership '—  money 
paid  in  by  special  partners  by  a  check,  not  cashed  when  the  affidavit  and  certifi- , 
cate  were  made  —  liability  of  the  special  partners. 

See  White  v.  Biseman 484 

[See  table  of  sections  of  the  Revised  Statutes  dted,  ante,  in  this  volume.] 

RISK  —  Under  policy  of  insurance.  • 
See  Insurance. 

ROADS: 

See  Highways. 


—  Chapter  257  of  1874  does  not  require  the  officer  to  make  oath  as  to 
his  interest  in  any  contract,  etc.,  before  receiving  a  portion  of  his  salary  provided 
for  by  section  5  <^  tliat  act,  but  leaves  it  optional  toith  him,  suspending  his  right 
to  receive  a  salary  until  he  shall  do  so. 

See  People  v.  Rtall 385 

BALES  —  Chattel  mortgage  —  sale  of  the  chattels  in  bulk,  and  at  a  place  where 
they  were  not  in  view  of  the  purchasers  —  such  a  purchase  by  the  mortgagee  does 
not  extinguish  the^  equity  of  the  mortgagor — effect  of  the  mortgagee  retaining 
possession  mt?iout  a  sale. 

See  SuERif  AN  V.  Slatback .* 255 
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—  CdfUinued.  n 

Distribuium  cf  undaimed  proeeedt  of  mile  in  partUian  9uit$ —  Code  tf 

OitU  Procedure,  %%  lo82,  ti4ti— chapters  89  and  40  of  1889  are  eoneUtutUnud, 

See  People  ex  rel.  Miller  v.  Rydeb 407 

Lien,  for  eerviee  by  a  etaUion  —  upon  a  mare  and  eoU  in  the  hand*  of  one 

purehaeinff  the  mare  brfore  theJUing  of  a  notice  of  lien, 

awTuTTLB  V,  DENNia. 85 

Leaae  and  contract  for  eaie  of  coal  to  be  mined — right  of  leuee  to  make 

um  of  any  other  product  than  the  kind  to  be  paid  for  under  tfie  contract. 

See  Genet  «.  D.  Ain>  H.  Canal  Co 493 

Agreement  to  pay  on  the  sale  of  a  veeeel  and  to  give  notice  of  theeale — 

when  the  statute  of  Hmiiaiions  begins  to  run, 

890  Hall  v.  Roberts 639 

Cf  property  under  judgments. 

See  JfuDiCLAL  Sale. 

—  Cf  real  property. 

See  Vendor  and  Pctbchabbb. 

SABATOGA  SPBIHG6—  Chapter  257  ef  1874  does  not  require  the  ojkor  to 
make  oath  as  to  his  interest  in  any  contract,  etc.,  before  receitfing  a  portion  of  his 
salary  provided  for  by  section  5  or  that  act,  but  leaves  it  optional  toith  him,  sus- 
pending his  right  to  receive  a  salary  until  he  shall  do  so. 

See  IncoPLB  V.  Rtall. 2SS 

81SRVAHT: 

See  Master  and  Servant. 


—  Cfa  notice  on  an  attornwthrough  a  slot  in  his  office  door. 
See  LiviNosTON  v.  N.  Y.  El.  R.  R  Co 181 

SEKVIOBS  —  Actor  agreeing  to  render  exclusive  service  to  one — when  restrained 
by  if^unetionfrom  acting  for  another. 

See  OaIiter  v.  Febouson 669 

SBSSIOK  LAWS — 1860,  chap.  140  —  An  order  appointing  commissioners  to 
determine  railroad  crossings  is  appealable,}  An  order  of  the  Supreme  Court, 
appointing  commissioners  in  pro^edings  to  ascertain  and  determine  the  points 
of  the  crossings  and  intersections  of  the  tracks  of  one  railroad  by  another, 
effects  a  substantial  right  within  the  meaning  of  section  1856  of  the  Code 
of  Civil  Procedure.  Such  proceedings  are  not  reflated  hy  the  act  chapter 
140  of  the  Laws  of  1850.    Matter  op  »^aratooa  Electric  Railway  Co  . .  287 

1858,  chap.  463  —  When  a  '*  surety  company  "  is  an  insurance  company 

and  subject  to  a  tax  on  its  premiums. 

See  People  ex  rel.  Am.  Surety  Co.  v.  Wemplb 248 

1855,  chap.  425  —  A  corporation  organised  under  this  chapter  of  1855 

and  chapter  ^'diof  1867  — power  of  to  mortgage  its  property  to  a  director. 

See  Preston  v.  Louohran 210 

1861 ,  chap.  2  —  Collateral  inheritance  tax  —  the  legatee  mtut  be  absolutely 

and  unqualifiedly  exempt  from  general  taxation. 

See  Matter  of  y  assar 378 

1862,  chap.  %^ —CoUaterdl  inheritance  tax  ^  the  legatee  must  be  absolutdy 

and  unqualifiedly  exempt  from  general  taxation. 

See  Matter  of  Vassar 878 

1862,  chap.  \S7— The  Board  of  Fhreign  Missions  of  the  Presbyterian 

Church  is  not  exempt  from  the  collateral  inJieritance  tax  on  legacies  to  it. 

See  Matter  of  Board  of  Foreign  Missions 116 

— ;—  1863,  chap.  172.  §  1  —  Overseer  of  the  poor  in  Montgomery  county— the 
sole  judge  as  to  who  are  paupers  —  audit  by  town  auditors,  at  what  time  proper. 

See  Christman  t.  Phillips 282 

1867,  chap.  2^ -^Conditions  under  which  land  is  taken  for  a  highway — 

cannot  be  done  away  mth  by  the  legislature  to  the  prefudice  ofadjoinirtg  owners, 
without  compensating  them. 

See  Matter  of  Southern  Boulevard  R.  R  Co 497 
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SBSSIOV  LAWS— Om^tniMd.  »▲«>. 

1867,  eha/p,  894 — A  corporation  <n^nued  under  chapter  ^iS  of  18ti6  and 

this  chapter  of  1867 — power  of,  to  mortgage  its  property  to  a  director. 

See  Preston  v,  Louohran 210 

1870,  cftap  *^91,  title  8,  g  8 — License  to  seU  meat  in  a  viUage — penalties 

for  selling  toithout  a  license,  authorized. 

See  ViLLAOB  OF  Saratoga  Bprinos  v.  Markham 388 

1872,  chap.  287—  The  Board  of  Home  Missions  of  the  Presbyterian 

Church  is  not  exemptfrom  the  collateral  inheritance  tax  on  legacies  to  it. 

See  Matter  of  the  Board  of  Foreign  Mibsionb 116 

1872,  chap.  541,  §  1  —  Supreme  Court  justice —  ths  pension  on  his  reach- 
ing t?ie  age  of  seventy  years  is  not  conditional  oh  his  having  served  ten  years  of 
the  abridged  term. 

See  People  ex  rel.  Gilbert  v.  Wemplb 276 

1873,  chap.  7dd  — Supervisors -^authority  of,  to  appoint  commissioners 

to  lay  out  a  highway. 

See  People  ex  rel.  Sammis  v.  Supervisors 871 

lSli,chap,  257,  §  5 —  Requires  the  making  of  the  oath  not  in  an  official 

but  personal  capacity,  and  the  omission  to  make  the  oath  is  an  individual,  not 
an  official  omission. 

See  People  v.  Ryall 285 

1874,  chap.  430-^  As  emended  bu  chapter  tSQof  1889— potoer  of  Board  of 

Railroad  Commissioners  to  give  a  certificate  dispensing  with  the  further  extension 
of  a  railroad  —  an  action  by  the  people,  to  annul  the  corporation,  does  not  preclude 
%ts  so  doing — its  reasons  for  so  doing  not  reviewable. 

See  People  v.  IIlster  and  Delaware  R  R.  Co 266 

— "  1875,  chap.  466  —  Exemption  from  taxation,  of  the  New  York  Hospital, 

See  People  ex  rel.  N.  Y.  Hospital  v,  Purdt 886 

1875,  chap.  611  —  Presumption  that  prohibited  powers  (banking)  have  not 

been  exercised  ' 

See  Chapman  v.  Comstoce 825 

1879,  chap.  485  —  When  a  "surety  company  "is  an  insurance  company 

and  sulject  to  a  tax  on  its  premiums. 

See  People  ex  rel.  Am.  Surett  Co.  v,  Wemplb 248 

1879,  chap.  m^  —  Qame  law  — chap.  584  of  \m^— forbids  the  sale  of 

live  as  weU  as  of  dead  birds. 

See  People  v  Fishbough 404 

1879,  chap.  534.  §§  23,  24  —  Action  Jor  penalties  under  tlis  law  to  pro- 
tect fish  —  the  authority  ot'  the  proper  officer  must  appear. 

See  People  v.  Belknap 241 

1880,  chap.  269  —  Assessment  for  street  pavement  —  horse  railroad  com- 
pany liable  to.]  A  horse  railroad  coEnpany  is  benefited  by  the  laying  of  a 
pavement  in  the  street  between  the  rails  of  its  tracks,  and  is  subject  to  assess- 
ment therefor,  and  not  to  assess  such  company  for  such  work  is  a  manifest 
error  on  the  part  of  the  assessors,  which  it  is  one  of  the  offices  of  the  writ  of 
certiorari  authorized  by  this  chapter  to  correct. 

See  People  ex  rel.  Davidson  v  Gilon 76 

m^,  chap.  584—  Game  law— chap.  534  of  1879,  chap.6Siof  1880  — 

forbids  the  sale  of  line  as  well  as  of  dead  birds. 

See  People  v.  Fishbough 404 

1881,  chap.  361  —  Evidence  of  the  amount  of  taxes  paid  by  a  railroad 

company,  under  chapter  ^\  of  1881,  upon  its  corporate  franxMses,  is  ryot  cowr 
pdent  proof  of  the  value  thereof,  nor  does  it  afford  a  basis  for  determining  the 
amount  upon  which  an  extra  aUoioanee  may  be  computed. 

See  People  v.  Ulster  and  Delaware  R.  R.  Co 266 

1881,  chap.  361 — When  a  **  surety  company  "  is  an  insurance  company 

wnd  sulffect  to  a  tax  on  its  premiums. 

See  People  ex  rel.  Am.  Surety  Co.  Wemplb 248 
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1882,  chapAlO,  %e7S--AM&mfnsfU  far  ttrwtpavemetUund&r  section  878 

qf  chapter  4i0  of  lb82  —  a  horee  railroad  company  ehotUd  be  aeeeeaed  for  tueh 
wrrk. 

See  Pboplk  ex  rel.  Dayidsok  v.  Qilon 76 

1882,  chap.  410,  §  1824 —  Corporation  —  covered  by  the  toorde  *'per»on  or 

pereone"  in  the  lien  law — error  in  the  amount  stated  in  the  notice  of  Uen  to 
oedue. 

See  Gaskell  t;.  Beard 101 

1882,  chap.  410,  §§  1998,  1999—  The  granting  of  a  license  to  have  an 

exhibition  in  the  city  of  New  York  is  discretionary  with  the  mayor. 

See  People  kx  iiel.  Worth  v.  Grant 456 

1884,  chap.  137 —  Action  for  penalties  under  the  law  to  protect  fish  —  the 

authority  of  the  proper  officer  must  appear. 

See  People  «.  Belknap 241 

1884,  chap.  252  —  Appeal  from  orders  in  proceedings  for  railroad  cross- 
ings —  allegation  of  the  petition  as  to  the  consent  of  property  owners  — efforts  to 
agree. 

See  Matter  of  Saratoga  Electric  Rt.  Co 287 

1884,  chap.  489 — Flagman  at  railroad  crossing  —  constitutionality  <tf 

an  order  offourt  requiring  it,  under  chapter  489  of  1884. 

See  People  ©.  Long  Island  R.  R.  Co 412 

— --  1885,  chap.  210^  Board  of  health  —  pou>er  of,  to  direct  the  abatement  of 
a  nuisance,  witliout  giving  notice  to  the  party  charged  with  maintaining  it, 
'  See  People  v.  Board  of  Health 696 

1885,   chap.   4dS— The  Board  of   Foreign    Missions  and  Board   of 

Home  Missions  of  the  Presbyterian  Church  are  not  exempt  from  the  collateral 
inheritance  tax  an  legacies  to  them. 

See  Matter  of  Board  of  Foreign  Missions  116 

1885,  chap.  483  —  The  personal  property  in  the  State  of  New  York  of  a 

non-resident,  domiciled  in  anot/tej'  State,  is  subject  to  a  collateral  inheritance  tax. 

See  Matter  of  Roxaine 109 

1885,  chap  488  —  Collateral  inheritance  tax  —  the  legatee  muet  be  absO' 

httely  and  unqnalifledly  exempt  from  general  taxation. 

See  Matter  op  Vassar 878 

1885,  chap.  483  —  Collateral  inheritance  tax  —  a  child  adopted  under  the 

laws  of  MassacJiusetts  is  not  liable  to. 

See  Matter  of  Butler 400 

1886,  chap.  11  —  Action  far  penalties  under  the  law  to  protect  fish  —  the 

authority  of  the  proper  officer  must  appear. 

See  People  v  Belknap 241 

1886,  chap.  427,  §  1  —  l>id  not  repeal  section  12  ofehapUr  534  of  1879,  as 

amended  by  chapter  684  of  1880. 

See  People  v.  Fisubough 404 

1886,  chap  679,  §  4  —  When  a  *'  surety  company  "  is  an  insurance  com- 
pany and  subfcct  to  a  tax  on  its  premiums. 

See  People  ex  rel.  Am.  Surety  Co.  v.  Wemple 248 

1887,  chap.  458  —  Lien  for  services  by  a  stallion  —  upon  a  mare  and  colt 

in  the  hands  of  one  purchasing  tfie  mare  before  the  filing  of  a  notice  of  lien. 

See  Tuttlk  v.  Dennis 35 

1887,  chap.  713 —  The  permnal  property  in  the  State  of  New  York  of  a 

non-resident,  domiciled  in  an/ith^r  State,  is  subject  to  a  collateral  inheritance  tax. 

See  Matter  op  Romaixe 109 

1H87,  cfiap.  718 —  Colhilernl  itilieritnnre  tax — tlie  legcUee  must  be  abso- 
lutely and  unqnalifiedly  exempt  from  general  taxation. 

See  Matter  op  Vassar 878 

1887,  chap.  713  —  Collateral  inheritance  tax  —  a  child  adopted  under  the 

laws  of  Masmrhusf'tts  is  n/>t  liable  to. 

See  Matter  of  Butler 400 
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8BSSI0N  LAWS  —  CorUinued,  paob.  , 

1887,  chap,  728—  (hriMtumBUTideTwhMhla'nd  U  taken  for  a  highway— 

cannot  be  done  away  with  by  tfis  legislature  to  t/ie  pr^udice  of  adjoining  owners, 
without  compensating  them. 

See  Matteb  of  Southebn  Boulbyabd  R.  R.  Co 497 

1888,  chap.  309  —  Board  of  health  —  potoer  of  to  direct  the  abatement 

of  a  nuisance,  without  giving  notice  to  the  party  charged  with  maintaining  it. 

See  Peoplb  d.  Boakd  of  Hbalth '. 595 

1888,  chap.  457  —  Lien  for  sermces  by  a  staUion  —  iq)on  a  mare  and  colt 

in  the  hands  of  one  purchasing  the  mare  before  the  JUinff  cf  a  notice  of  lien. 

6E60  TuTTLB  t).  Dennis 85 

1888,  chap.  462  —  Eminent  domain  —  what  must  be  sftown  by  a  tramrway 

company  seeking  to  acquire  land.]  In  proceedings  to  condemn  land  under  the 
right  of  eminent  domain  for  the  purposes  of  the  road-way  of  an  elevated  tram- 
way company,  incorporated  under  this  act,  it  is  incumbent  on  the  petitioner 
to  show,  first,  a  legislative  warrant  for  such  proceedings  on  its  part;  and, 
second,  if  the  right  is  challenged,  that  the  business  which  it  is  organized  to 
carry  on  is  public,  and  that  the  taking  of  private  property  for  the  purposes 
of  the  corporation  is  a  taking  for  pubUc  use.  The  true  criterion  by  which  to 
ludgeof  the  character  of  the  use  is  to  determine  whether  the  public  may  enjoy 
It  by  right  or  only  by  permission.     Matter  of  Split  Rock  Cable  Co 851 

1888,  chap.  577 —  Change  of  venue  —  not  prohibited  in  an  action  for 

penalties  under  the  game  law. 

See  People  v.  Coughtry 246 

1888,  chap.  588,  ttt.  14,  §  16 — Fire  escapes  in  a  manttfactory  —  duty 

of  the  owner  to  erect  them,  without  notice  from  the  commissioner. 

See  McLaughlin  v.  Abmfield 870 

1889,  c?iap,  89  —  Is  constitutional. 

See  People  ex  bel.  Milleb  v.  Rtdeb 407 

1889,  chap.  40  —  Is  constitutional. 

See  People  ex  bel.  Milleb  v.  Ryder 407 

1889,  chap.  286  —  Board  of  Railroad  Commissioners — power  of,  to  give 

a  certi;gcate  dispensing  with  the  further  extension  of  t/ie  road —  an  action  by  the 
Beople  to  annul  the  corporation  does  not  preclude  its  so  doing  —  its  reasons  for  so 
doing  not  reviewable. 

See  People  v.  XJlsteb  and  Delawabb  R.  R.  Co 266 

— 1889,  chap.  462  —  Exemption  from  taxation  of  the  New  York  Hospital. 

See  People  ex  bel.  N.  Y.  Hospital  v.  Pubdy 886 

[See  table  of  Session  Laws  cited,  ante,  in  this  volume.] 

SET-OFF — Fbreclosftre  of  a  purchase-money  mortgage  —  answer  setting  up  a 
breaeih  of  a  covenant  of  seizin  in  the  deed  given  by  the  mortgagee. 

See  Mebbitt  v.  Gouley : 872 

Eight  to  withdraw  a  counter-claim  upon  a  trial  b^ore  a  referee. 

See  Bbown  v.  Butleb 611 

SBTTLEMBNT  —  Of  a  contrcyversy. 
See  CoMPBOMisEs. 


—  Jury —  need  not  be  thorougJdy  satisfied  in  a  civil  cuition  —  when 
the  sheriff's  negligence  or  fraud  discharges  the  obligation  of  a  bond  of  indemnity. 

See  O'DoNOHUE  v.  Simmons 467 

SHIPPING — Loss  cf  money  and  chattels  from  his  berth  by  a  passenger,  through 
the  negligence  of  a  steamboat  company  —  charge  of  t?ie  court  in  reference  to  the 
plaintiff*s  negligence. 

See  Dunn  v.  New  Haven  Steamboat  Co 461 

—  Agreement  to  pay  on  tJie  sale  of  a  vessel  and  to  give  notice  of  the  sale  — 
when  the  statute  of  limitations  begirt  to  run. 

See  Hall  v.  Roberts 689 

Hun— Vol.  LVIII        86 
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What  etnutitutei  a  rtftual  fly  a  common  carrier  afpamngort  fly  wUer  to 

give  aeoommodatum$  to  edUfredper$on». 

See  HiLLBB  o.  New  Jersbt  Steamboat  Ck> 484 

Negliaenee — ueeqfa  Heam  teineh  by  a  eeaman — contributory  n^gUgonee. 

See  £ldkidoe  «.  Atlab  Stkambhtt  Co 

VLDXWALKB^Inaeity 

See  Municipal  Corporatiovb. 

VLAXNSBL^Bkideneeae  to  the  dtfendani^e  toaottft  miidfamiliy,  in  am  aetian 
for  slander, 

/Sm  Eiios  «.  Ehos 45 

800ZAL  CLUBS: 

ibtf  Absociationb. 


8ee  ABBOCIATIONBb 

lb  effect  ineuranee* 

See  Insurascb. 

8PB0IAL  PABTVBBSHIF: 

See  Partnebbhif. 

mAUMHN ^ Lien  for  eerviee  by  a  tiaXUcn'^WMn  a  marc  and  coU  inths 
hande  of  one  purehaeing  the  mare  Ufore  IhefUng  oja  notice  ofihe  Hen. 

See  TuTTLE  t.  Denni& 

STATUTES —  Corporation — oocered  by  the  worde  "pereon  orperwne"  in  the 
lien  late  (g  1824,  chap.  410  of  1882) — error  in  the  amount  elated  in  the  notice 
of  lien  to  be  due. 

See  Oabkbll  «.  Beard 101 

PubUe  officer — acting  under  an  uneonetittetional  etatute —  UMlity  ef, 

to  an  individual  damaged. 

See  Waterloo  Woolen  Mfo.  Co.  o.  Shahahait 60 

The  pereonal  property  in  the  State  cf  New  York  of  a  nan^reeident,  domi- 
ciled in  another  State,  ie  eu^ect  to  a  collateral  inheritance  tax. 

See  Matter  of  Roicairb 100 

AeeeeemejUfor  etreet  pavement  under  section  878  of  chapter  410  qf  1882 — 

a  horee  railroad  company  should  be  aeeeeeedfor  euch  teork. 

See  People  ex  rsl.  Dayidbon  v.  Qiloh 7S 

—  Constitutionality  of 

See  Constitutional  Law.. 

See  Code. 

Penal  Code. 
SsasiON  Lawb. 

REYiaED  Statutbb. 

< 

STATUTE  OF  UMXTATIOHS- 

See  Ldutation  of  Action 

STEAMBOAT: 

See  Shipping. 

STIPUItATION  —  EiBtending  the  time  in  which  an  appeal  may  be  taken. 

iSee  Baolet  t>.  Jenninob 60 

Stipulating  as  to  objections. 

See  Greer  v.  Greer 261 

SnUkEx — Ftagman  at  railroad  crossing — constitutionality  of  an  order  ef 
court  requiring  it  under  chapter  480  of  1884. 

See  People  v.  Long  Island  R.  R.  Go 412 

— —  In  a  eity. 

See  Municipal  Corporations. 
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H  STBXBT  RAUJBtOADS: 

'»  8e$  lUlLBOAD. 

SXJMMIira  TJF -^  Of  eaunaa  on  a  trial. 
*  8m  Trial. 


t 
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StJPBRINTBNDBNT  —  Qfthe  poor. 
SeePoon. 

8X7PEBVI80BS  --  Cf  eourUtea. 
See  County. 

8XTPBEMB  OOXTBT  JUDGB  —  The  pention  on  hi$  reoMng  the  age  qf 
eeventy  years  u  not  conditional  on  his  hioing  aeroed  ten  years  of  the  abndged 
term, 

ifiM  PbOPLB  BX-RBL.  QlLBBBT  V.  WeMPLB 97S 

SX7BBT7: 

See  Painoepal  and  Surbtt. 

8TJBB0OATB — Ihioer  of  a  surrogate,  the  successor  qf  one  who  ?ias  admitted 
a  will  to  probate,  to  certify  a  copy  of  the  original  will  and  to  sign  the  record  of 
probate]  1.  Where  a  will  has  beea  admitted  to  probate  bv  a  surrogate,  a 
certified  copy  of  the  original  will  on  file  in  that  office,  made  oy  a  successor  of 
the  surrogate  by  whom  such  will  was  admitted  to  probate,  as  well  as  the 
signature  of  such  successor  to  the  record  of  the  probate  of  the  will,  are  made 
i(k  valid  by  chapter  156  of  the  Laws  of  1890.    Fbtbb  o.  Yolmbb 1 

2. Variance  between  such  copy  and  the  record  of  the  probate  of  the  will.] 

Where  there  is  a  variance  between  the  record  in  the  surrogate's  office  of  a 

,^  will  admitted  to  probate  therein  and  the  record  in  the  office  of  the  county 

^  clerk,  where  a  certified  copy  of  such  will  has  been  recorded,  the  question  as 

to  which  record  is  correct  may  be  determined  by  a  resort  to  the  attending 

circumstances.    Id. 

J  8. Cannot,  even  with  tho  consent  of  all  parties  in  interest,  admit  to  probate 

the  will  of  a  citizen  of  the  State  not  a  resident  of  his  county  A    A  surrogate  has 
no  jurisdiction  to  admit  to  probate  in  his  court  the  will  of  a  citizen  of  the 
.  State  who  is  not  a  resident  of  his  county. 
»                      Although  all  the  parties  interested  in  an  estate  give  their  consent  to  the  pro- 
bate of  the  will  of  the  deceased  by  the  surrogate  of  a  county  in  which  the 
../                  deceased  did  not  reside,  and  although  the  executors  under  the  will  accept 
letters  testamentary  based  ilpon  it,  this  does  not  give  Jurisdiction  to  the  court. 
Matter  of  Zerboa 506 

Will  —  when  subscribed  and  signed  **atthe  end "  thereof. 

See  Matter  of  Conway 16 

Costs  on  the  reference  of  a  disputed  claim  against  an  estate. 

See  Matter  of  McQubbit 173 

TAX — Duty  of  tTie  Comptroller  of  the  city  of  New  York  to  issue  revenue 
bonds  to  pay  the  proportion  of  the  State  tax  chargeable  to  t?uU  city — no  deduction 
is  proper,  of  the  tax  on  the  amount  added  to  the  assessed  valuation  by  the  State 
Board  of  Equalization,  nor  of  the  amount  raised  in  the  State  tax  levy  and  not 
appropriated,  nor  of  the  amount  of  a  deficiency  in  the  city  tax  levy  to  meet  such 
bonds^  1 .  In  a  proceeding,  instituted  for  the  purpose  of  obtaining  a  man- 
damus to  compel  the  Comptroller  of  the  city  of  New  York  to  issue  and  nego- 
tiate Revenue  Bonds,  and  from  the  avails  thereof  to  pay  to  the  Treasurer  of 
the  State  the  amount  owing  for  State  taxes  from  said  city  for  the  tax  imposed 
in  1889,  it  is  no  defense  to  the  Comptroller  that  the  Board  of  Estimate  and 
Apportionment  of  the  city  of  New  York,  in  December,  1889,  deducted  from 
their  estimate  of  the  amount  which  was  to  be  raised  by  tax  to  meet  such 
Revenue  Bonds,  that  proportion  of  the  tax  which  was  imposed  upon  an  amount 
added  by  the  State  Board  of  Equalization  to  the  assessed  value  of  real  estate 
in  the  city  of  New  York;  and  also  that  proportion  of  the  State  tax  which, 
it  wks  claimed,  had  been  imposed  to  meet  several  items  in  the  State  appro- 
priation bill,  which,  after  its  passage  by  the  legislature,  had  been  vetoed  by 
the  (Governor. 


684  INDEX. 

TAX —  Qmiinued.  9 am. 

The  amount  certified  by  the  Comptroller  of  the  State  of  New  York  for  the 
State  tax  in  the  city  of  Hew  York,  cannot  be  changed  by  the  Comptroller  of 
that  city  and  made  to  conform  to  the  appropriation  made  by  the  Board  of 
Estimate  and  Apportionment  of  that  cit^  R)r  that  purpose;  and  the  Comptroller 
of  the  city  of  >iew  York  is  obliged  to  issue  sufficient  revenue  bonds  to  enable 
him  to  pay  from  the  proceeds  thereof  the  amount  of  the  State  tax,  although 
« the  Board  of  intimate  and  Apportionment  has  not  provided  a  sufficient 
amount  in  the  tax  levied  upon  the  city  to  pay  them. 

Mattbb  of  Attornsy-Genkral —  ^ 218 

2. Bemedf/.]    The  Comptroller  of  the  State  of  New  York,  under  such 

circumstances,  is  not  required  to  apply  for  a  mandamus  against  the  Board  of 
Estimate  and  Apportionment  to  compel  them  to  make  a  new  assessment  for  a 
proper  amount.    Id. 

3. Constitution,  %  20,  art,  3.]  A  law  imposing  a  tax,  which  is  other- 
wise valid,  is  not  impaired  or  rendered  invalid  under  section  20  of  article  8  of 
the  Constitution  of  the  State  of  New  York  by  the  fact  that  the  appropriation 
bills,  by  reason  of  their  reduction  by  the  veto  of  certain  items  thereof  by  the 
Governor,  do  not  appropriate  all  the  money  which  will  probably  be  received 
under  such  tax.    Id, 

4. CoUaUral  infieritance  tax — exemption  tlierefrom  — the  legatee  must  be 

absolutely  and  unqualifiedly  exempt  from  general  taxation.  ]  Yassar  College  was 
authorized,  by  chapter  2  of  the  Laws  of  1861«  to  take,  by  gift  or  devise,  real 
and  personal  estate,  the  annual  income  of  which  should  not  exceed  $40,000, 
and,  by  chapter '89  of  the  Laws  of  1862,  the  real  and  personal  estate  held  by 
the  college,  to  the  extent  that  it  was  iiuthorized  to  take  the  same  by  the  act  of 
1861,  was  exempt  from  taxation. 

Under  the  will  of  John  Guy  Yassar  a  bequest  was  ^ven  to  the  college. 

Held,  that  such  bequest  wa^  subject  to  the  (collateral  mhcritance  tax  provided 
for  by  chapter  483  of  the  Laws  of  1885,  as  iimended  by  chapter  718  of  the 
Laws  of  1887. 

That,  ill  order  to  i>xempt  a  legatee  from  the  collateral  inheritance  tax,  under 
the  last-mentioned  statute,  there  must  be  an  entire  freedom  from  g«*.neral 
taxation. 

That  as  Yassar  College,  under  chapter  80  of  the  Laws  of  1862,  was  only 
exempt  from  general  taxation  upon  the  property  which  it  was  authorized  to 
take  and  hold  under  the  law  of  1861,  that  it  did  not  come  within  the  pro- 
vision of  the  collateral  inheritance  tax  laws  relating  to- the  exemption  of  cer- 
tain legatees  from  tlie  operation  of  those  laws.     Matter  of  Yassar 878 

6. Exemption  from  taxation  —  the  New  York  Hospital.^    The  New  York 

Hospital  was  exempted,  by  chapter  4U6  of  the  Laws  of  1875,  from  taxation 
upon  its  real  and  personal  property  in  the  city  ot  New  York,  if  no  income 
was  derived  from  it.  and  if  the  same  was  used  exclusively  for  the  purpbses 
for  which  the  hospital  was  created  This  exemption  was  extended,  under  the 
provisions  of  chapter  462  of  the  Laws  of  1889.  to  propeity  of  the  hospital 
''wherever  situated."  The  hospital  had  a  farm  in  Westchester  county,  the 
products  of  which  were  used  for  the  purposes  of  the  hospital,  except  some 
insignificant  quantities  thereof,  which  were  sold  and  the  proceeds  applied 
to  the  support  of  the  inmates. 

Held,  that  ihe  farm  was  exempt  from  taxation,  and  that  the  sale  of  the  few 
insigniticant  products  thereof  was  not  to  be  deemed  a  source  of  income. 

That  the  hospital  did  not  lose  its  light  to  exemption  because  it  charged  cer- 
tain of  the  inmates  who  were  able  to  pay. 

People  ex  rel.  N.  Y.  Hospital  r.  Purdt 886 

6. Collateral  inheritance  tax— a  child  adopted  under  tJie  laics  of  Massa- 
chusetts is  not  liable  to.]  In  February,  1878.  a  boy  about  two  years  of  age  was 
taken  by  one  Butler  from  a  charitable  institution  under  an  agreement  on  But- 
ler's part  to  adopt  him  as  his  son,  and,  in  18ft4,  he  was  formally  and  legally 
adopted  by  Butler,  with  the  consent  of  his  wife,  under  the  laws  of  the  Istate 
of  Massachusetts,  which  are  substantially  the  same  as  those  of  the  State  of  New 
York.  The  boy  lived  with  Butler  for  eleven  years,  and  until  the  latter's  death. 
He  was  treated  as  a  son,  and  was  given  by  his  will  some  $50,000. 


fit 


INDEX  685 

— Oontimted.  '  taqm. 

Held,  that  this  sum  was  not  chargeable  with  the  collateral  inheritance  tax 
under  section  1  of  chapter  718  of  the  Laws  of  18b7,  amending  chapter  488  of 
the  Laws  of  1885  of  the  State  of  New  York. 

That,  to  entitle  an  adopted  son  to  exemption  from  this  tax,  it  was  not 
necessary  that  the  proceedmgs  for  adoption  should  have  been  taken  under  the 
laws  of  the  State  of  New  York.    Matter  op  Butlkb 400 

7.  T/ie  personal  property  in  the  State  of  Ifew  York  of  a  non-reHdent, 

domiciled  in  another  State,  is  sul^ect  to  the  New  York  coUaterai  inheritance  tax.] 
By  the  provisions  of  the  statutes  (chapter  488  of  1885,  as  amended  by  chapter 
713  of  1887),  relating  to  the  collateral  inheritance  tax,  the  estate  of  a  non-resi- 
dent of  this  State,  domiciled  in  another  State,  who  dies  in  such  latter  State 
leaving  no  wife  or  children,  and  leaving  personal  property,  consistinK  of  bonds 
and  stocks,  deposited  for  safe-keeping  within  the  State  of  New  York,  is  liable 
to  taxation  thereon  under  such  statutes. 

The  fiction  of  law  that  personal  property,  when  the  subiect  of  taxation, 
attends  the  owner  and  has  its  situs  at  his  domicile,  must  yield  to  the  express 
provisions  of  the  statute  which  imposes  such  tax  upon  the  property  of  a  non- 
resident.   Matter  of  Komainb 100 

8. J%s  Board  of  Foreign  Missions  and  Board  of  Home  Missions  of  the 

Presbyterian  Ohureh  are  not  exempt  from  the  coUaterai  inheritance  tax,]  The 
Board  of  Foreign  Missions  of  the  Presbyterian  Church,  created  by  chapter 
187  of  the  Laws  of  1862,  is  liable,  under  chapter  488  of  the  Laws  of  1885,  to 
the  collateral  inheritance  tax  upon  a  legacy  bequeathed  to  it,  as  such  board 
is  not  exempt  from  taxation  by  the  act  under  which  it  is  created,  nor  does  it 
fall  within  any  of  the  general  classes  of  exemption  &om  taxation  specified 
in  the  geDcral  statutes  of  the  State. 

The  Board  of  Home  Missions  of  the  Presbyterian  Church  created  by  chapter 
287  of  the  Laws  of  1872,  is  also  liable  to  such  collateral  inheritance  tax  for 
the  same  reason.    Matter  of  Board  of  Forbigit  Mibsioits 116 

—  Landlord  and  tenant — right  of  a  tenant,  eoicted  for  non-payment  of  a 
tax,  to  tender  pay rnent  of  ths  tax  and  be  restored  to  possession  under  section  2256 
4)f  the  Code  of  CHvil  Procedure, 

See  Witty  v,  Acton 668 

— —  Insurance  company — tehen  a  "surety  company  "  is  an  insurance  com- 
pany andsuliject  to  a  tax  on  its  premium^. 

See  JPboplb  bx  rel.  Am.  Surety  Co.  v,  Wemflb 248 

Additional  allowance — tax  on  franchise  not  a  basis  therefor. 

See  People  v,  Ulster  and  Delaware  R.  R  Co 266 

TEKAKOT  —  In  its  relation  to  tenure  under  a  lease. 
See  Landlord  and  Tenant. 

TICKET  —  On  railroad — loss  of —  rigTit  of  the  passenger. 
See  Railroad. 

TITIiB — Lis  pendens  — When  canceled  by  order  of  the  court — netice. 

See  Valentine  v.  Austin 808 

To  real  property. 

See  Real  Property. 

TOWN'S  —  Nisghgence  —  town  highway  out  of  repair — €uste  and  declaration* 
of  ths  highway  commissioners  subsequent  to  the  accident,  how  far  evidence  against 
the  town  —  evidence  M  to  the  subs^nient  repair  of  the  highway. 

See  Stone  v.  Town  of  Poland 21 

Supervisor — rigJit  to  compromise  an  action  although  thejudgment  therein 

is  chargeaMe  t^  the  town  — right  of  the  town  to  order  an  appeal  to  be  taken. 

See  HuLBURT  «.  Defendorf 685 


— Evidence — denial  of  knowledge  as  to  incorporation^^ 
trade-mark  —  7>roqf  required  in  an  action  to  prevent  its  use. 

See  YxTLGAN  «.  Myers 161 

PS: 

See  Poor. 
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TKAM-WAY  OOlOAJiY ^JBhninmt  cUmain-^iphai  nkuti  be  thown  hy  a 
tram-way  eotnipany  seeking  to  acquire  land — what  is  not  a  pMie  tue. 

See  Mattbb  of  Split  Kock  (Jablb  Co 851 

TBBSPA88  —  Erfeet  of  aeguteeenee  in  a  treepass — reinedy. 

tke  Knox  c.  Metkopolitan  El.  Ry.  Co 517 

TRIAL  —  Diecumng  before  the  jury  the  defendant's  failure  to  go  upon  the  stand 
in  a  criminal  case — is  ground  for  a  new  trial.]  I .  Upon  the  trial  of  a  person 
accused  of  crime  the  district  attorney  has  no  right  to  discuss  before  the  jury 
the  refusal  of  the  defendant  to  go  upon  the  witness  stand;  and  when  such 
remarks  are  made  and  objected  to,  either  in  the  opening  or  summing  up  of 
the  case,  and  no  attempt  is  made  by  the  court  to  repair  the  damage  done  by 
cautioning  the  jury  in  this  regard,  the  defendant  will  be  awarded  a  new  trial 
upon  appeal. 

Such  action  upon  the  part  of  the  district  attorney  is  a  clear  violation  of  law 
and  prejudicial  to  the  defendant,  putting  him  in  a  false  position  before  the  jury 
and  compelling  him  to  testify  when  otherwise  he  might  not  have  done  so. 

PSOPLB  V,  DOTL£ .   586 

2. Felonious  intent  in  grand  larceny — evidence  as  to]    On  the  trial  of 

a  prisoner,  charged  with  grand  larceny  in  the  first  degree,  it  is  necessary  that 
the  prosecution  should  establish  a  felonious  intent  upon  the  part  of  the  pris- 
oner, and  where  the  offense  consists  in  drawing  out  from  a  bank  money  wnich 
had  been  deposited  there  in  the  names  of  Uie  prisoner  and  another  i)arty,  since 
deceased,  it  is  error  to  exclude  evidence  as  to  statements  made  by  such  deceased 
party  prior  to  his  death,  in  reference  to  his  having  made  a  gift  of  the  money 
belon^njg  to  him  In  the  bank  to  the  prisoner,  even  though  such  gift  may  have 
been  ineffectual  in  law,  as  the  evidence  would  be  pertinent  upon  the  question 
of  intent.    Id, 

8. Jury — need  not  be  thoroughly  satisfied  in  a  civil  a^%on^when  the 

sheriff's  negligence  or  fraud  discharges  the  obligation  of  a  band  of  indemnity  J\ 

In  an  action  brought  to  recover  upon  a  bond  of  indemnity,  given  to  protect  a  . 

sheriff  in  seizing  certain  property  under  an  execution,  the  judge  charged  the  ' 

lury,  in  reference  to  the  conduct  of  the  auctioneer  who  had  been  employed 

by  the  sheriff  to  sell  the  property   "I  think  it  fair  to  say  to  you  that  you 

ought  to  be  thoroughly  satisfied'  that  the  conduct  of  the  auctioneer  was  not 

merely  negligent  or  careless  —  not  a  mere  oversight.     Before  concluding  the 

sheriff  should  lose  his  indemnity,  because  of  the  auctioneer's  acts,  you  should 

be  quite  satisfied  that  the  latter  was  acting  in  bad  faith." 

Held,  that  the  court,  in  stating  to  the  Jury  that  they  should  be  thoroughly  i 

satisfied,  gave  them  an  incorrect  standard  as  to  the  conclusiveness  of  the  proof 
req^uired,  that  in  a  civil  action  the  jury  need  not  be  satisfied  of  any  fact 
claimed  to  be  proven;  that  if  there  is  a  preponderance  of  evidence  in  favor 
of  the  fact,  they  are  bound  to  find  accordingly  whether  they  are  thoroughly 
satisfied  or  not;  that  the  charge  was  also  incorrect  in  stating  that  fraud  must 
be  shown  in  order  that  the  indemnity  should  be  lost. 

O'DoNOHUJS  «.  Simmons 407 

4. When  a  case  should  be  submitted  to  the  jury,  although  the  evidence  is 

uncontradicted.]    Although  the  general  rule  is  that  where  a  witness  testifies  ^ 

distinctly  and  positively  to  a  fact,  and  is  uncontradicted,  his  testimony  should 

be  credited,  yet  where*  the  witness,  called  to  pix)ve  the  defendant's  case,  was 

the  husband  and  agent  of  the  defendant,  having  an  interest  in  the  success 

of  the  defense,  in  fact  a  party  to  it,  the  court  is  bound,  under  this  condition  of 

the  evidence,  to  submit  the  case  to  the  jury.     Roseberrt  «.  NncoN 121 

5. Right  to  withdraw  a  eounter-dnim  upon  a  trial  btfore  a  r^eree.] 

Upon  the  trial  of  an  action  before  a  referee  the  defendant  may  withdraw  a 
counter-claim  set  up  in  his  answer,  in  the  same  manner  that  the  plaintiff  may 
submit  to  a  nonsuit  on  a  trial  at  circuit,  up  to  the  time  that  the  case  is  sub- 
mitted to  the  jury. 

When  a  counter-claim  is  thus  withdrawn,  it  is  improper  for  the  referee  to 
make  any  adjudication  upon  the  merits  thereof.    Brown  v.  Butlbr 511 

Neghgenee  of  a  child  in  whose  charge  a  younger  sister  is  at  the  time  efan 

aeddsfU  to  the  loiter  —  how  far  it  bars  the  recovery  of  damages. 

Sec  Williams  «.  Gardiner 506 
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TBIAL  —  CorUinued,  paob. 

Complaint  far  embeedement  and  frauduient  misaippliealian  cf  money— 

proof  required  oj  the  plaintiff-^  exception  to  a  enlarge  to  tfie  jury  Mnging  in  a 
Mealed  verdict. 

See  Panama  R.  R.  Co.  «.  Johnson 567 

Afypeodfi'om  an  order  denying  a  motion  for  a  new  trial,  unnecessary  in 

a  criminal  action  — misconduct  on  the  part  of  the  jury  requiring  that  a  new 
tried  be  granted. 

flfee  PEOPIiB  t>.  SCHAD 671 

Bemoval  of  a  clerk  in  the  New  York  police  department  ^-  no  trial  is  neces- 
sary —  notice  to  the  clerk  of  tlie  charge  is  required. 

See  People  ex  rbl.  Brant  «.  McLean 162 

N^ligenee  —  when  a  question  for  the  jury. 

See  ToNNEBON  D,  Sanford 416 

Pdliceman  —  when  tried  entitled  to  counsel. 

See  People  ex  rel.  Van  Hiss  v.  Police  Comrs 224 

Place  of. 

See  YBNUB. 

TRUSTEE  —  Of  a  mortgage  acting  in  had  faith  to  the  bondholders — inunction. 

See  Gibson  d,  American  L.  and  T.  Co 448 

Cf  corporations. 

See  CORPORAtlONB. 

T&XTST8  —  Action  for  an  account  of  the  mancufement  and  sales  of  land  in 
another  State — when  it  is  not  necessary  to  aUege  that  the  dtfendant  lias  numey 
bdonging  to  the  plaintiff]  1.  An  action  was  brought  to  compel  the  rendering 
of  an  account  by  the  defendant  concerning  the  management  and  disposition  oi 
certain  lands  situate  in  the  State  of  California,  as  to  which  a  contract  had 
existed  between  the  plaintiff  and  defendant,  by  which  certain  of  the  lands  were 
to  be  conveyed  by  the  plaintiff  to  the  defendant,  and  other  lands  were  to  be 
acquired  by  the  defendant  under  the  purchase  and  foreclosure  of  a  mortgage 
thereon,  all  of  which  property  the  defendant  was  to  sell,  at  such  time  as  he 
deemed  advisable,  and  after  repaying  to  himself  the  amount  expended  by  him 
was  to  pay  to  the  plaintiff  one-third  of  any  excess  over  and  above  the  same, 
and  to  himself  retain  the  other  two-thirds. 

The  plaintiff  alleged  that  the  land  was  conveyed  by  her  pursuant  to  the 
contract  with  the  defendant,  and  that  other  property  was  purchased  under  a 
mortgage  foreclosure  as  contemplated  by  the  contract,  and  that  defendant 
thereafter  had  sold  said  lands,  or  part  thereof,  and  out  of  the  proceeds  of  said 
sale  had  retained  all  money  expended  by  him  in  the  purchase,  and  all  dis- 
bursements made  in  connection  with  such  lands,  but  had  failed  to  account 
for  and  pay  over  to  the  plaintiff  one-third  of  the  excess  of  the  moneys  received, 
and  demanded  judgment  for  an  account  of  the  dealings  and  transactions  of  the 
defendant  under  his  contract,  and  of  the  moneys  received  and  expenditures 
made  by  him,  and  that  he  pay  to  her  such  sum  as  might  be  found  to  be  due 
to  her. 

To  this  complaint  the  defendant  interposed  a  demurrer  on  the  ground  that 
it  did  not  state  facts  sufflciert  to  constitute  a  cause  of  action. 

Held,  that  while  the  complaint  did  not  allege,  unless  by  way  of  inference, 
that  the  defendant  had  money  arising  from  the  Execution  of  the  trust  created 
by  the  agreement,  which  should  be  paid  over  bv  him  to  the  plaintiff,  that, 
nevertheless,  the  plaintiff  was  entitled  to  a  full  and  clear  exposition  and 
statement  of  what  had  been  done  by  the  defendant  in  the  management  and 
disposition  of  the  estate. 

That  it  was  not  indispensable  that  the  plaintiff  should  allege  that  the  defend- 
ant had  funds  in  his  hands,  obtained  from  the  property,  which  he  should  pay 
to  her.    Reading  v.  Haooin 460 

2. Jurisdiction  of  the  courts  of  the  State  of  New  York,!    It  was  further 

objected  that  the  complaint  stated  no  cause  of  action,  witnin  the  jurisdic- 
tion of  a  court  of  the  State  of  New  York,  for  the  reason  that  the  lands  were 
situate  in  the  State  of  California,  and  their  management  was  confined  to 
that  State. 
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Hdd,  that  as  to  the  question  relating  to  the  conduct  of  the  defendant  in  the 
management  and  disposition  of  the  lauds,  and  the  uses  made  b^  him  of  their 
proceeds,  that  the  courts  of  the  titate  of  New  York  had  Jurisdiction  over  the 
subject-matter  of  the  action.    Id. 

8. Ddieery  of  trust  deeds — presumed  from  their  acceptance  by  the  trustee 

and  recording,  tJiough  ajtertcards  found  in  tlie  orantor's  possession.'^  A  testator 
stated  in  his  will  that  he  had  already  provided  for  his  three  children  by  an 
insurance  on  his  life,  and  bv  trust  deeds  made  on  the  10th  day  of  March,  1887. 
It  appeared  that  these  deeds  had  each  been  executed  and  acknowledged  by 
the  trustee,  who  accepted  the  estates  thereby  granted,  and  the  trust  thereby 
created  and  declared,  and  covenanted  faithfully  to  perform  the  same,  and 
that  such  deeds  were  recorded  on  the  11th  day  of  March,  1887. 

Held,  that  these  facts  were  sufficient  to  support  the  inference,  although  the 
deeds  were  in  the  safe  of  the  grantor  at  the  time  of  his  decease,  that  they  had 
been  delivered  to  the  trustee  at  the  time  when  they  were  executed. 

Buss  V.  West 71 

i. When  not  void  as  made  in  contemplation  cf  marriage].    It  was  not 

shown  that  the  property  described  in  the  deeds  had  been  conveyed  in  con- 
templation or  expectation  of  marriage,  or  that  the  grantor  was  even  acquainted 
with  the  person  whom  he  subsequently  married  when  the  deeds  were  executed, 
acknowledged  and  recorded. 

Held,  that  they  could  not  be  adjudged  fraudulent  as  against  her  for  the 
reason  that  she  was  thereby  deprived  of  an  estate  in  dower  in  this  prop- 
erty.   Id, 

5.  —  Siffeet  of  subsequent  rejpresentatums  and  possession  of  the  property  by 
the  grantor^  That  as  the  title  had  become  vested  in  the  trustee  prior  to  any 
negotiations  or  conference  between  her  and  the  grantor  on  the  subject  of 
marriage,  neither  the  assertion  of  title  by  the  grantor  before  or  after  hu  mar- 
riage witii  her,  nor  his  continued  control  of  the  property  could  be  attended 
with  such  effect. 

That  the  representation  of  the  grantor,  that  he  was  the  owner  of  the  prop- 
erty, could  not  divest  the  trustee  of  the  title  to  it  or  subject  it  to  rights  or 
eqii^ties  in  favor  of  the  grantor's  wife. 

That  in  view  of  the  fact  that,  under  the  terms  of  the  trust,  the  trustee  waa 
directed  to  apply  the  net  rents  and  profits  to  the  grantor's  use  during  his  life, 
the  fact  that  the  grantor  remained  m  possession  of  the  land  described  in  the 
deeds,  after  his  marriage  and  until  his  death,  was  not  inconsistent  with  the 
trust  or  the  delivery  of  the  deeds.    Id, 

6. PifT  the  benefit  of  the  grantor  and  others — invalid  as  against  the 

creditors  of  the  grantor  to  the  extent  of  his  interest  only.  ]  One  Birdsall  executed 
a  deed  of  trust  to  trustees  by  which  he  conveyed  his  property,  both  real  and 
personal,  in  trust,  first,  to  sell  so  much  as  should  be  necessary  to  pay  all  the 
Just  debts  of  the  grantor;  second,  to  manage  or  sell  the  residue  of  the  lands; 
third,  during  the  natural  lives  of  the  grantor  and  his  wife,  or  the  survivor  of 
them,  to  dispose  of  the  interest  upon  the  net  proceeds  of  the  real  and  personal 
propertv  by  first  paying  the  grantor  an  amount  sufiScient  to  clothe,  support 
and  maintain  him,  and  such  other  allowance  as  the  trustees  should  in  their 
discretion  deem  proper,  and  by  dividing  the  remainder  equally  between  the 
grantor's  wife  and  his  daughter. 

When  the  daughter  attained  the  age  of  twenty-one  years  one-third  of  the 
trust  estate  was  to  become  hers  absolutely,,  the  other  two-tliirds  to  remain 
in  the  hands  of  the  trustee,  the  income  to  be  distributed  as  above  stated  during 
the  lives  of  the  grantor  and  his  wife.  On  the  death  of  either  another  third  of 
the  estate  was  to  become  the  absolute  property  of  the  daughter,  and  upon  the 
death  of  both  the  grantor  and  his  wife  the  daughter  was  to  have  the  whole 
estate. 

Two  days  thereafter  Birdsall's  wife  executed  to  the  same  trustees  a  like 
deed  of  trust  of  all  her  property,  both  real  and  personal. 

Held,  that  as  the  primary  object  of  each  deed,  or  one  of  the  primary  objects 
thereof,  was  to  transfer  tlie  property  of  the  grantor  to  trustees,  in  trust  for 
the  support  and  maintenance  of  such  grantor,  it  was  void,  under  2  Revised 
Statutes  (135,  §  1),  as  against  the  creditors,  so  far  as  that  particular  trust  was 
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conoemed,  but  was  yalid,  as  against  the  creditors  of  the  grantor,  so  &r  as  the 
trusts  for  the  benefit  of  others  were  concerned. 

That  the  trusts  which  were  valid  did  not  tail»  because  the  instrumenl 
ereating  them  also  contained  a  trust  that  became  invalid  when  the  separata 
rights  of  creditors  were  invaded. 

Semble,  that  a  transfer  does  not  come  within  the  provisions  of  this  statute, 
and  is  not  made  invalid  thereby,  where  the  use  of  the  interest  reserved  to  the 
grantor  is  merely  incidental  and  partial,  and  is  to  vest  or  result  after  the  eze* 
ctttion  of  some  active  and  lawful  purpose  for  which  the  trust  was  primarily 
made.    Su>Aiie.  Beumall 817 

7. /SUOtUe  cfUmiUUioM  appUcaUe  to  adaim  tehiihihetruiieett  direcM 

Ufoif,  where  papinerU^eriKfU  relied  by  kirn,]  One  Birdsall  having  executed 
a  oera  of  trust  conveying  certain  property  to  trusteei^  one  of  the  purposes  of 
which  trust  was  to  pay  all  the  just  debto  of  Birdsall.  a  creditor  of  Birdsall 

E resented  to  the  trustees  for  payment  a  claim,  payment  of  which  was  refused 
y  them  in  December,  1868.  The  claim  was  again  presented'  and  payment 
refused  in  1876,  and  again  in  1880.  Thereafter,  and  in  May,  1888,  an  action 
thereon  was  brought  against  the  trustees. 

Bdd,  that  the  cudm  was  barred  by  the  statute  of  limitations;  that  even' if  a 
direct,  positive  and  technicsl  trust,  such  as  belongs  ezdusivefy'  to  the  juris- 
diction of  a  court  of  equity,  existed  In  favor  of  the  claimant,  the  statute  of 
limitations  commenced  to  run  against  the  plaintiiTs  debt  from  the  time  when 
payment  was  refused  by  the  trustees. 

The  rule  which  exempts  such  a  trust  from  the  bar  of  the  statute  of  limiti^ 
tions  is  subject  to  two  qualifications: 

Flrit.  That  no  circumstances  exist  to  raise  a  presumption  from  the  lapse  of 
time  of  an  extinguishment  of  the  trust. 

Btoond,  That  no  open  denial  or  repudiation  of  the  trust  is  brought  home 
to  the  knowledge  of  the  tesM  que  truat,  which  requires  him  to  act  as  in  the 
case  ot  an  asserted  adverse  title.    Hill  e.  McDonald 

Xnm'SRTAKISQB'^Othm' than  an  appeal, 
ifiw  Bonds.    . 

VAQKAJXTB-^Law  rdaUng  to. 
SeeFoojL 

VAaBAJBLOOlLLEa/E^eMiatenU  inkerUaneeiaa-^theUffaieemuaiheabe^ 
hUdy  and  unqualffledlp  eamniptfrom  general  taaation. 

See  MATTBb  or  Vassab. «  878 

VXNDOB  AHD  tvxJJHABSR'^Beeenxaionqf  aU  daimefar  da/maaee, 
aeertted  and  to  arise  to  the  land  eaneeyed,  remdUng  firom  the  operation  efan 
eieeated  railroad —  t^at  owner  is  tweeted  therdfy. . 

8ee  FooTB  «.  Manhattan  Rt.  Co 478 

— —  Deed  in  whiieh  the  grantee  aeeum^  fogment  qfamortaoffe  an  the  pren^ 
ieee  eowteged —  when  the  grantee  (aUhaugh  hie  grttntor  woe  Migated  to  pag  Old 
mortgage),  cannot  be  mod  by  the  mortgagee. 

Bee  Wagebv.  Link ..^.978 

«—  Bent  eoUected  by  a  receiver,  in  adeanee,  far  a  period  eastending  beyond 
thedateof  the  ealeqf  the  property -^  apportionment  (f  we  rent. 

See  CowsNe.  Abnold «  487 

vjuiuji—  Ohamgejf^iM  prohibited  in  an  action  for  penaitiee  under  the 
game  law,  chapter  tmof  1888.1  '^^  provisions  of  section  8  of  chi4>ter.577  of 
the  Iaws  of  1888,  relating  to  suits  for  the  recoveiy  of  penalties  for  violationa 
of  the  same  law,  to  the  effect  that  "such  suits  shall  be  commenced  .on  the 
Order  of  any  game  and  fish  protector,  in  the  name  of  the  people,,  by  any  disr 
trict  attorney,  where  the  offense  shall  be  alleged  to  have  been  oomnutted, 
or  by  the  district  attorney  of  the  adjoining  coun^,  and  such. suits  shall  be 
prosecuted  to  determination  in  the  county  where  uiey  shall  be  oommenced, 
unless  for  a  good  cause  appearing  a  discontipuan<5e  shall  be  dfrected  by  the 

HuK —Vol.  L VIII        87 
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chM  gitti  Md  Mil  ffiMttm,'* 
changing  the  venue  in  actions 
th«  tair  0i  Juilleip  iiamd  i«» 


iSee  SaiPPisck 
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iSfee  Mttnicipal  Ck>BH»ATiONS. 

[Lctoky  afeo,  under  the  muim  df  ibt  pariieular  eify.) 

Bee  pATienvt. 


WJJUL—Equiiable  ^anvenien  •f  fW  mUiie  m*0  jMrMM^y.]  1.  A 
testctor,  by  hie  will,  provided  m  followe;  "  I  do  hn%hf  a«4lioriir  mad 
empower  mj  tx^utore,  or  a  Majority  of  theai^  ae  eoenr  a»  eoavenletit 
after  the  death  of  my  wile,  lo  sell  and  dis9oee  ol  my  T€ml  aad  persoaai 
estate  of  which  I  may  die  seized,  on  suea  terms  as  to  the  said  exa- 
cutof  s,  or  a  majority  of  them»  shall  seem  >msi  and  proper,  wilhi»  tliAree 
years  after  my  wife^s  death."  And  furtast  pra^idM:  **  i  haraftgf  an- 
thariae  and  empower  my  easeisters,  or  a  majority  «d  them,  aa  soett  aa 
convenient  after  my  decease,  to  sell  and  dispeac  ol  mj  real  efetate  of 
whieh  I  may  die  tMsd,  as  sueh  teriia  aa  to  the  eJMeators,  ev  m  ma- 
jority of  them,,  shall  seeii  ivst  and  proper,  withi*  thre«  years  frenr  my 
death ;  and  until  said  real  eatale  Is  sold  1  hereiy  awihoriae  my  eas- 
cutors  to  take  charge  and  supervision  over  it  and  the  avails  of  the  said 
real  estate,  together  with  such  baiiMWl  m  iMmti  renahr  of  my  pdfBOlhrf 
property  after  all  debts,  charges,  funeral  expenses  and  legmesr  are 
paid  off  as  provided  for,  together  with  all  expenses  and  chavfos  oi 
executing  this  will." 

In  an  action  brought  to  obtain  a  construction  Of  the  will  it  was 
claimed  by  a  benofteiary  named  Umtm*  thai,  amiiBr  tlm  «ft»flMMid  fV#- 
vision  of  the  will,  Upon  the  priaeipal  ol  eyiifablo  eaaversk)*^-  the  i^al 
•state  of  the  testator  must  be  deemed  to  have  been  oowverted  kMty  par- 
sonaf  property. 

0«W,  tiai  as  1^  wim  m  wham  mmtv  the  4a^  ei  the  eir#bvrttov^  iv  sell 
tha  reiri  eafata^  aad  aa  ft  dM  Mt  Upbear  thad  the  teatatov  hUmOtS 
that  the  same  should  be  sold  by  IhsHi  in  atty  e^efft,  Wat  fAe  dactrfaw  of 
equitable  eoaversion  waa  not  applieaMe.-    Fauk«M  ♦.  IMcllJtraMMV. . . 

^ When  aa  MMUUe^gipew  *'  mi  ike  death"  of  the  lesiaior'sr  w^ 

€Md  coMitfOftai  a^OH  i#a  gentmued  asa  hf^  the  deaieecy  a«elec}  By  hiim 
win  a  testator  provided:  **  At  the  death  of  my  wile  I  fprvft  and  dsvfae 
all  that  part  of  my  real  estate  situate  in  tlie  said  tdwn  of  Sdifthaasi 
^  ^  *  to  the  Baptist  Church  and  Society  of  Dykeman's  Station,  to 
be  tmei  by  saMf  clkurar  and  90>eiety  as  a  parsonage  fcire<»ef ;  tftid  wnar- 
ever  said  society  ceases  to  «se  the  same  as  a  parsoDftge,  tha  saiM  sWElT 
revert  to  my  heir8«-at-la:w." 

Eeldf  that  the  remainder  did  not  vest  in  the  church  or  sociatgr  dav* 
in(1fh#  We  of  t1^  Wf f e. 

Thaf  as  tfte  detftaee  eeuM  Hot  aftett  dv  ttisoom  ef  tike  tffogerl^^  9nid 
coafd  1l«te  n(y  a4f»a'iitaga  of  ffte  dierl^e  mitfT  after  the  (featn  di  the  wile, 
and  ftwre  esfM  ^  n&  f igM  of  property  apart  from  tf^  right  of  enjoy- 
m^Ytt,  Ae  defied  wm  iMceasarfff  contilftgeiit  upon  the  existence  or  ilm 
devtMM  «f  the  fermfinrtloM'  of  Ae  estate  of  the  wife,  an^  waa  net  fe^ 
tpndipd  to  opemte  tnitH  that  tftnt^  aitd  that  the  ehuacfr  or  soeiety  waa 
entltM  tO'take  under  the  wiTT  in  case  it  stiottid  then  Be  iaoorporatad. 
LotnsmBeD*  e:  thicntAir's  Bapttst  CirrTRcir 364 
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WHJLi — Continued.  page. 

3. When  9ubdcrihed  and  signed  "  at  the  end  "  thereof.]  A  testa- 
tor wrote  hia  will  upon  a  half -sheet  of  legal  cap  paper,  upon  the  rirst 
or  front  page  of  which  was  written  the  will  down  to  and  including 
the  following  words,  in  parenthesis,  namely:  "(Carried  to  back  of 
will.)"  'Upon  the  top  of  the  back  of  the  sheet  was  written  the  word 
''(continued)."  l^ollowing  which  were  the  remaining  provisions  of  the 
will,  to  and  including  the  words  **  signature  on  face  of  the  will."  All 
the  rest  of  the  will,  including  the  appointment  of  the  executor,  the 
signature  of  the  testator,  the  attestation  clause,  signed  by  the  wit- 
nesses; and  the  signatures  of  the  witnesses  were  filled  in,  in  a  printed 
blank,  upon  the  lower  part  of  the  first  page  of  the  sheet  of  paper,  fol- 
lowing the  words  written  thereon — ** (carried  to  back  of  will)." 

Held,  that  the  will  was  subscribed  by  the  testator,  and  signed  by  the 
witnesses  *'  at  the  end  of  the  will,"  in  accordance  with  the  provisions 
of  the  statute.    Mattes  of  Conway 16 

4. Action  for  a/n  accounting  and  the  construction  of  a  will  by 

the  executors  and  trustees  thereof — questions  arising  between  a  legatee 
and  his  assignee  may  be  determined  in  such  an  action.]  In  an  action 
brought  by  executors  and  trustees  under  a  will  for  a  final  settlement 
of  their  accounts,  and  to  obtain  a  construction  of  the  will,  the  as- 
signees of  a  legatee  under  the  will  are  properly  made  parties,  and  their 
rights,  as  against  such  legatee,  may  properly  be  determined  in  such 
action.    Barnes  v.  Blake 525 

5. Misjoinder,]     It  is  not  a  misjoinder  of  causes  of  action  to 

state  in  such  a  complaint  a  claim  made. by  such  assignees  against  the 
legatee.     Id.  ^ 

6.  Directing  that  the  estate  "  be  divided  among^  my  heirs-at- 

kuw  " — who  entitled  thereto.]  A  testator,  by  his  will,  provided  as  fol- 
lows: "Secondly.  I  order  and  direct  that  my  estate  be  divided 
amongst  my  heirs-at-law,  in  accordance  with  the  laws  of  the  State  of 
New  York,  applicable  to  persons  who  die  intestate." 

Held,  that,  under  this  piovision  of  the  will,  the  real  property  left  by 
the  deceased  passed  to  his  heirs,  in  accordance  with  the  statute  of 
descent,  and  the  personalty  was  to  be  distributed  among  the  next  of 
kin  in  accordance  with  the  statute  of  distributions.  Lawton  v. 
Corlies  . 566 

Power  of  a  surrogate,  the  successor  of  one  who  has  admitted  a 

icill  to  probate,  to  certify  a  copy  of  the  original  will  and  to  sign  the 
record  of  probate — variance  between  such  copy  and  the  record  of  the 
probate  of  the  will. 

See  Fetes  v.  Volmeb 1 

Surrogate — cannot,  even  with  the  consent  of  all  parties  in  in- 
terest, admit  to  probate  the  wiU  of  a  citizen  of  the  State  not  a  resident 
of  his  county. 

See  Matteb  of  Zebeoa 505 

Th  personal  property  in  the  State  of  New  York  of  a  non-resi- 
dent, domiciled  in  another  Siate,  is  subject  to  a  oollaterai  inheritance 
taa. 

See  Matteb  of  Romaine 100 

Probate. 

See  Subbooates. 

VnTKEBB— Discussing  before  the  jury  the  defendant's  failure  to  go 
upon  the  stand  in  a  criminal  case — is  ground  for  a  new  trial — felonious 
intent  in  grand  larceny — evidence  as  to. 

See  People  v.  Doyle 535 

Evidence  as  to  personal  transactions  with  a  person,  since  de- 
ceased, as  to  his  having  been  present — privileged  communications  to 
an  attorney. 

See  Gbeeb  v.  Gbeeb 251 

A  plaintiff  avoiding  service  of  an  order — will  not  he  heard  on  a 

motion  to  vacate  it. 

See  Dudley  v.  Pbess  Pttbushino  Co 181 

WRIT — Of  certiorari. 

See  Cebtiobabi. 
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